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KOHCTUTYIINHNUMN JIAJ TA
ITPABA TIOOVIHU. INTAHHA
AIOMIHICTPATMIBHOTO TA
®IHAHCOBOTIO ITPABA.
AIMIHICTPATUBHE CYITOYMHCTBO

Kosnos M.B.

OEAKI nigxoan wogo ®OPMYBAHHA
CAMOAOOCTATHIX MICLEBUX
(TEPUTOPIATIbHUX) TPOMAL B KOHTEKCTI
AOMIHICTPATUBHO-TEPUTOPIAJIbHOI
PE®POPMU B YKPAIHI

VIK: 352

MicueBe caMOBpsIyBaHHSI CbOTO/IHI BHCTYIA€ BaKIMBUM (hak-
TOPOM JIEMOKpaTH3allii CyCHiJIbHOTO KUTTS, ACUEHTpali3alii ynpas-
JIHHA Ta HEOOX1THOIO MEepeyMOBOI0 CTAHOBJICHHSI TPOMaSTHCHKOTO
CYCITUTbCTBA, HAOMMKEHHS BIIaIN 10 i1 JpKepena — Hapomy. | HaBmakw,
MiCIIeBe CaMOBPSIyBaHHS MOXKe €()eKTUBHO (DYHKITIOHYBATH JIUIIIE 32
YMOBH HAasIBHOCTI PO3BHHYTHX €JIEMEHTIB TPOMAaSHCHKOTO CYCIiJIb-
CTBa 1 30KpeMa,caMO0CTaTHIX MICIICBUX IPOMAJI.

AKTyaJIbHICTh CTATTi BJIacHE, 0OYMOBJICHO (JOPMYBaHHIM ca-
MOJIOCTaTHIX MICIIEBHX TPOMaJ] B YMOBax peOpMyBaHHS JEpiKaB-
HOTO YIpaBIIiHHA. PO3BHTOK MiCIIEBOTO CaMOBPSIYBaHHS B YKpaiHi
CTPUMYETBHCS, HacamIiepel, eKOHOMIYHIMH YHHHUKAMH, BiJICyTHICTIO
JIOCTATHIX MarepialibHuX Ta (iHAHCOBUX PECYpCiB JUIs 3MIHCHEHHS
3aBAaHb 1 QYHKUIN MicLeBOro caMoBpsiayBaHHs. HemanoBaxxHy ponb
BiJIrpatoTh TAKOXK 1 YMHHUKH MOJITHYHOTO, TIPABOBOTO Ta MCUXOJO-
riuHoro xapaktepy. Lle i BifcyTHICTh peaisbHOr0 cy0’€KTa MiCIIEBOTO
CaMOBPSAYBaHHS — CAMOIOCTAaTHLOI MICIIEBOI (TepUTOpiaIbHOT) TPO-
MaJH, sika BOJIOAIa O HEOOXITHUMHU MarepiadbHUMU 1 (piHAHCOBUMH
pecypcamu, mMana O HaJeXHI BHYTpIlIHI pkepena (GpopMyBaHHS J0-
XOJHOT YaCTHHH MICIIEBOTO OIOIKETY, 1 HEIOCTAaTHE TpaBoBe 3a0e3re-
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35IPHUK HAYKOBUX CTATEU

Koznos M.B.

YEeHHS 3HaUHOTO MacHBY NMHUTaHb opraHizamii i (yHKIIOHYyBaHHS Mic-
LIEBOT'O CAMOBPSITyBaHHSI.

MeTtol0 cTaTTi € OOTpyHTYBaHHS IESKUX MiAXOMiB (hopMyBaHHS
CaMOIIOCTaTHIX MICIIEBHX (TEPUTOPiaTbHIX ) TPOMA] B Cy9aCHUX YMO-
Bax.

IMocranoBka npo6aemu. [Ipodiema pedopMyBaHHS MicLEBOTO
CaMOBPSAIYBaHHS € OHI€I0 3 HAWAKTYaJIBHIIINX Y Cy4acHHX YMOBax
PO3BUTKY yKpaiHChKOi aepykaBHOCTI. [lepcriektuBu i po3B’si3aHHS
0araro B 4OMy BH3HAYalOTh CIIPSIMOBAHICTH 1 3MICT MOMITUYHHUX JTUC-
KyCilf, sIKi Oe3mocepenHbo IMoB’s3aHi 3 (GopMyBaHHIM e(PEKTHBHOT
myOIiYHOI BaJii B HaIIii KpaiHi, BCTAHOBIIEHHSIM CIIPaBKHHOTO Ha-
ponoBiaans. Lle mosicHIOETECS THM, 10 JeMOKpaTHYHa [IPaBoBa Jaep-
YKaBa MOYKEe BUPIIIyBaTH OCHOBHI 3aBJaHHs JIMIIE 32 HASIBHOCTI PO3BU-
HEHOI CUCTEMH CaMOBPsIIyBaHHS. SIK OjIHA 3 OCHOB KOHCTUTYILIHHOTO
Ny, MiCIIeBe CaMOBPSIYBaHHS JIa€ 3MOTY JICMOKPATH3yBaTH arapar
YIIpaBITiHHAS, €(EKTHBHO BHUPIITYBATH MICIICBI TUTAHHS U 3a0e3medy-
BaTH BpaxyBaHHS IHTEPECIB TEPUTOPiabHUX KOJIEKTUBIB TIi/1 4ac Ipo-
BEACHHS JIePXKABHOI MOJIITUKH, ONTUMAIbHO MOEIHYBAaTH IHTEPECH i
MpaBa JIIOAWHY Ta IHTepeCcH JIepKaBU. A MIJIbIHOHAM KHUTENIB IPOMaJ
— Oparu y4acTh B yIpaBJIiHHI BIACHUMHU CIIPaBaMU i 0€3110CepeIHbO, 1
yepe3 00paHi HUIMH OpraHH, 1[0 CTBOPIOE MIPOCTIp IS MPOSBY TXHBOT
IHIIIaTHBH ¥ TBOPUOCTI. Yce Iie Ta e 0araro iHIIOro XapakTepu3ye
MICIIeBE CaMOBpsyBaHHS. AJie TUIBKM 32 YMOBH HOIO peajbHOTO
BIIPOBAKECHHSI B KpaiHi.

Buknaaa ocHoBHOro marepiajay aociimkennsi. HeoOxigHicTh
(dopMyBaHHSI CaMOIOCTaTHIX TEPUTOpiaIbHUX Tpomaj Halyna Haj-
3BHUaifHOTO 3aroctpeHHs B Poznopsmkenni Kabiner MinicTpiB Ykpa-
iam Bixm 1 kBiTHS 2014 poxy Ne333-p., sxum cxBajeHo Konmermiro
pedopMyBaHHS MiCLIEBOI'O CaMOBPSIyBaHHsI Ta TEPUTOPiaIbHOI opra-
Hizamii Bmagu B Ykpaini[Hanani — Konnenis].B koHmentii migkpec-
JICHO, 10 CHCTEMa MICIIeBOTO CaMOBPSIIyBaHHS Ha CHOTOJIHI HE 33710~
BOJIbHSE MOTPeO cycminbeTBa. DYHKIIOHYBaHHS OpPTaHiB MiCIIEBOTO
CaMOBpSAYBaHHS y OIIBIIOCTI TEPUTOPIaILHUX IpoMaJl He 3abe3re-
4qy€ CTBOPEHH: Ta HIATPUMKY CIPHUSTINBOIO KUTTEBOTO CEPEIOBUILA,
HEOOXiTHOTO JuIss BCeOIYHOTO PO3BUTKY JIFOMWHHM, 1i camopeasisarlii,
3axHCTy ii NpaB, HaJaHHS HACEJICHHIO OpraHaMu MiCLIEBOTO CaMmo-
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BpsLyBaHHS, YTBOPEHUMH HUMH YCTaHOBAMH Ta OpraHi3alisMH BU-
COKOSIKICHMX 1 JOCTYIHUX aJMiHICTPAaTUBHUX, COLIANBHUX Ta THIIUX
MIOCIYT Ha BIAMOBIMHUX TepHUTOpisX. [lomaeTbest aHaNi3 MOYNHAIOTH
3 1991 poxy 3MEHIICHHS YUCETHHOCTI CITLCHKOTO HaceleHHS Ha 2,5
MJIH. 0Ci0, a KUTBKICTh CUTBCHKHUX HACEICHUX ITyHKTIB - Ha 348 ofu-
HUIb. Pa3oM 3 THUM KiJBKICTh CUIBCHKHX paj 30inbimmiacs Ha 1067
oauHUIp. 3 12 THC. TepUTOpiaJbHUX TPOMaJ, SKi iICHYIOTh B YKpaiHi y
OUIBII SIK 6 TUC. TPOMAJ] YNCENIbHICTD KUTEJIB CTAHOBUTH MEHIII 5K 3
THuC. 0ci0, 3 HuX y 4809 rpomanax - menm sk 1 tuc. ocib, ay 1129 rpo-
Magax - MeHI ik 500 oci0, y OUTBIITOCTI 3 HUX HE YTBOPESHO BUKOHABYI
OpraHd BiAMOBIAHHUX CUTBCHKUX pajl, BiJICYTHI OIOKETHI YCTAHOBH,
KOMYHaJbHI HianpueMcTBa Touo. Opranu MiclieBOro caMoBpPsTyBaH-
HSl TAKUX TPOMaJ TPAKTHYHO HE MOXKYTb 3IIHCHIOBATH HaJaHi M 3a-
KOHOM TIOBHOB2)KECHHSI.

JotamiitHicTs 5419 OrOMKETIB MICIIEBOTO CAMOBPSTyBaHHS CTa-
HOBUTH MoHaT 70 BifmCOTKiB, 483 TepuTopiansHi rpoManu Ha 90 Bimco-
TKiB YTPUMYIOTHCS 32 PaXyHOK KOIIITIB JIEPIKABHOTO OFOIKETY.

Konnemnuisi, Takok akLeHTYe yBary Ha npoOiemax, siki HoTpedy-
I0Th €)EKTUBHOTO Ta MIBUJIKOTO PO3B’SI3aHHSI, 30KpeMa 1€ TIOTipIIeHHS
SIKOCTI Ta JOCTYIHOCTI MyOJIIYHUX TOCIYT BHACIIIOK PeCypCHOI He-
CIIPOMOXKHOCTI TIepeBaskHOT OLIBIIOCTI OpraHiB MiCIIEBOTO CaMOBPsI-
TTyBaHHS 3TIMCHIOBATH BIIACHI 1 JIeJIETOBaHI TTOBHOBAKEHHS, CKIIaTHA
nemorpadiyHa cuTyallis y OUTBIIIOCTI TepUTOpiaIbHUX TpoMaj (cTa-
PIHHS HaceJeHHs, 3HETIOAHEHHS CUIbCHKUX TEPUTOPIi Ta MOHO(DYHK-
LIOHANTBHUX MICT); HagMipHa LEHTpali3alisi MOBHOBAaXEHb OpPraHiB
BHMKOHABYOI BJIaJ 1 Ta (JiHAHCOBO-MaTepiajbHUX PECyPCIB, TOIIO.

Ha nepmromy micTi momo nuisixiB po3B’ si3anHs mpooieM Korrern-
Ii€ro TIepedaueHo BU3HAYCHHS OOTPYHTOBAHOI TEPUTOPIaIbHOT OCHO-
BH JUIS JisUTHHOCTI OpPraHiB MiCIIEBOTO CaMOBPSIyBaHHS Ta OpPTaHiB
BHUKOHABYOI BJIaJH, 3AaTHUX 3a0€3MEUYUTH JOCTYIHICTh Ta HAJICKHY
SIKICTh ITyONTYHUX TOCIYT, 1[0 HAAalOThCS TAKMMU OpraHaMH, a Ta-
KOX HEOOXiJTHOT AJIsl ILOTO PECYpCHOT 0a3H Ta CTBOPEHHS HAJICKHUX
MaTepianbHUX, (DIHAHCOBHX Ta OpraHi3alifHUX yMOB AJsi 3abe3re-
YeHHSI 3[IHCHEHHS OpraHaMH MICIIEBOTO CaMOBPSIYBaHHS BIIACHUX
1 JeneroBaHnx NOBHOBakeHb. BomHowac, KoHmenisi nparsae Bu3Ha-
YUTH HANpsIMH, MEXaHI3MH 1 CTPOKK (popMyBaHHs €()EeKTUBHOTO Mic-
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35IPHUK HAYKOBUX CTATEU

Koznos M.B.

LEBOTO CaMOBPSIYBaHHs Ta TEPUTOPialibHOT OpraHizamii Biagy JUIs
CTBOPEHHS 1 MIATPUMKU HOBHOI[IHHOTO JKUTTEBOTO CEPEIOBUINA ISt
IpOMaJIsTH, HaIaHHS BUCOKOSIKICHUX Ta JIOCTYITHUX ITyOIIYHUX TOCTYT,
CTAHOBJICHHS IHCTHTYTIB TIPSIMOTO HAPOIOBIIAIS, 3 0BOJICHHSI 1HTE-
peciB TpoMajisiH B yCiX cdepax KHUTTEMISITLHOCTI Ha BIIOBITHIN Te-
pUTOpii, Y3roJPKEHHS iHTEPECIB JepKaBU Ta TEPUTOPIaIbHUX TPOMA.

B Konuenmii mpomnoHyeTbCsi BH3HAYUTH TEPUTOPialbHY OCHO-
BY /ISl TSUTBHOCTI OPTaHiB MiCIIEBOTO CaMOBPSIyBaHHSI BUXOISYH 3
TOTO, IO a/JIMiHICTPATUBHO-TEpUTOpiaNbHU ycTpiil (Hagam — ATP)
CKIIAJIAETHCS 3 TPHOX PiBHIB:

- 0a30BOrO (aIMIiHICTPAaTUBHO-TEPUTOPIANBbHI OJAMHUII - TpOMa-
),

- paiioHHOTO (aJMiHICTPaTHBHO-TEPUTOPiaibHI OAMHUII - paiio-
HI);

- perioHasbHOTO (aJAMIHICTPAaTUBHO-TEPUTOPIANbHI ONWHUIN -
AsronomHa Pecmryonika Kpum, ob6macti, Mm. Kuis i CeBacTomods).

Teputopist aAMiHICTPaTHBHO-TEPUTOPiaIbHOI OAMHUII € HEpO3-
pUBHOIO. Y MeXax aJAMiHICTPaTUBHO-TEPUTOPIaIbHOI OJUHMLI HE
MOXe OyTH 1HIIMX aJMiHICTPaTUBHO-TEPUTOPIAIbHUX OIUHHIL TOTO
XK piBHSL.

Teputopist agMiHICTpaTHBHO-TEPUTOPIaNIbHOI OaUHUII ( Hamami
— ATO) 6a30Boro piBHS BU3HAYAETHCS 3 YpaxXyBaHHSIM JOCTYITHOCTI
OCHOBHHMX IyOJIIUHHUX MOCIIYT, 10 HAJAIOThCs HA TEPUTOPil rpoMaan
(vac mpuOyTTS 17151 HaJaHHS MIBUIKOT MEIUYHOI JOIOMOTH B YPIe€HT-
HUX BHIIA/IKaX Ta MOKEKHOI TOTTIOMOTH He Mae nepeBHuiryBatu 30 XBU-
nuH).[1]

Konnenmiisi Bu3Ha4umiaa, MiHICTEPCTBY perioHalIbHOTO PO3BHUT-
Ky, OyIIBHUIITBA Ta YXUTJIOBO-KOMYHAJIFHOTO TOCTOJApCTBa (Hamami
— MinperioH) pa3oMm i3 3aiHTepeCOBaHUMH IIEHTPAIBHUMHU Ta Mic-
LEBUMH OpraHaMy BHKOHABYOI BIagH 33 y4acTIO OpraHiB MiCIIEBOTO
CaMOBPSAIYBaHHs Ta 1X BCEYKpaiHCHKUX acolialiii po3poOUTH ILIaH
3aXOJIiB 100 peanizallil peGopMyBaHHsS MICIIEBOIO CaMOBPSIyBaH-
HS Ta TepUTOpiambHOi opraHizamii Biagu B YkpaiHi. Po3nopsmken-
oM Kabinety MinictpiB Ykpaiau Bix 18 gepBust 2014 poxy Ne591-
p Takuii iaH 3axoniB OyB 3arBepmkennii[2]. KirrouoBuM MOMEHTOM
LBOTO IJIaHy € po3po0Ka KOHLENTYyaJbHHUX NMPOMO3MLIi Ha 3acazax
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JeIeHTpai3alii, cyOCHIiapHOCTi, TOBCIOAHOCTI Ta CIIPOMOXKHOCTI
MICIIEBOTO CaMOBPSIJIyBaHHs 11010 BHeCeHHs 3MiH 10 KoHcturymii
VYkpaiau cTOCOBHO pedOopMyBaHHS MiICIIEBOTO CaMOBPSIIYBaHHS Ta
TEePUTOPIATHHOI OpraHizamii BIaIu.

3a ydYacTi0O HayKOBIIiB HAaIlpalbOBaHO HU3KY KOHIENTYallbHUX
npono3uniit ATP Ta BiockoHalleHHS CHCTEMH TEPUTOpiaJIbHOI opra-
Hizamii Bi1aau B YKpaiHi, 110, BOUYEBH/b, TIOBUHHO CIIPHATH (HOPMY-
BaHHIO CaMOJIOCTATHIX TEPUTOpiajbHUX rpoma. [Ipu 1pomMy 3HaYHA
KITBKICTh KOHIEMIIN 3 pedopMyBaHHS aIMiHICTPaTHBHO-TEPUTOPI-
aipHi yTBopeHHs (Hamami — ATY), HanpanboBaHUX BITYM3HIHUMH Ha-
YKOBIISIMH 32 CBOEIO CYTTIO € JOCHTH Pi3HUMH.

3okpema, P. bescmepTHHI € IPUXUIBHUKOM TPUPIBHEBOI CHUCTE-
Mu ATY, sika Mae CKIalaTUCh 13 TpoMay (He MEHII SIK 5 THUCSY Mell-
KaHIIB); paiioHy, MicTa-paiioHy (He MeHII siKk 70 THUCSY MEIIKaHIIB);
periony, APK, mictra-periony (i3 HaceneHHSM He MeHI 5K 750 Tucsd
(mampuxitan, Xapkis, Oneca, JIpBiB Tomo). @opmyBanHHs 33 peTioHiB,
Ha JIyMKy aBTOpa, CIPHUSATHME IiJIBUICHHIO PiBHS HaJaHHS IMTOCIYT
rpomazsHam [3, c. 43-45]. Cxoxi piBHi ATY npomnoHye 3amnpoBainTh
i A. Txauayk (1 — AKP, obnacrti, micta-perionu; 2 — paifoHu Ta Mi-
CTO-paiioHu; 3 — rpoMajia sk 0a30BHit piBeHb) [4, ¢. 49-50]. HaykoBii
@. 3acraBuuii, B. [lomoskin, M. [Tanamapuayk, O. 1a6:miit cXumisioTs-
¢S 70 imei MakpoperioHamizalii, TO0To HeoOXiTHOCTI TOMITy KpaiHu
Ha 69 perioHiB (kpaiB), ki ckiaanaTuMyThes 3 250-500 paiioHis [3,
c.210].

B. Herona Takoxx € NpUXMIBHUKOM 30€peKEHHS TPUPIBHEBOTO
yCcTporo (perioHu, jaenapraMeHTH abo OKpyru; pailoHu, micTa, Mi-
CTa-pailoHM Ta piBEHb TPOMAAN W TOCENEHHs). ABTOpP MPOIMOHYE Bi-
IIHATH Bil CXEMH, 3a SKOI0 B TpOMaJi Mae OyTH HE MEHIIE SK 5 THC.
0ci0, a BCIM TIOCETIEHHSIM 13 CTaTyCOM HaCeJIeHHUX ITyHKTiB Ha/IaTH CTa-
TyC nocesyieHb. PaliloHU POMOHYETHCSI CTBOPIOBATH HA 0a3i HAsBHHUX,
aJie BeJIMKi palloHu HeoOXiqHO 3MeHIIUTH. CTBOPEHHS eTapTaMeHTiB
Ta OKPYTiB aBTOP BBAXKAE JOIIIBHUM Y palOHaX 13 KIJIBKICTIO JKUTEIIIB
8—10 tHcsy, ne Oyze CKOHIICHTPOBAHO OpTaHU JeP>KaBHOI BIIATH, IO
JACTh MOKJITUBICTH UITKO BITOKPEMHTH TOBHOBR)KEHHS OpraHiB Mic-
[IEBOTO CaMOBPSITyBaHHS BiJ IOBHOBaYKEHb JIEPIKaBHUX OPraHiB [6, C.
69-71].
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35IPHUK HAYKOBUX CTATEU

Koznos M.B.

Ha nam norsin, Bapta ocoOnmBoi yBaru konnemnuiss ATP 3amnpo-
noHoBaHa aenyraroM BepxoBHoi Pagu VYkpainum VIckinkaHHs, ekc-
MIepPTOM IIBEHIIAPChKO-yKpaiHCHKOTO TpoekTy «lliaTpumka nernentpa-
mizarii B Ykpaini»DESPRO FOpiem [BanoBuuem 'anyrmakom.

ABTOp clipuiiMae TPUPIBHEBY CUCTEMY OpraHi3awii caMOBpsIy-
BaHHS — rpoMajia — paiioH — obmacts [7,c.29]. [Ipu nbomy BiH BUXO-
JUTh 3 BUMOTH THUIMOBOCTI aJMiHiCTPaTHBHO-TEPUTOPIaIbHOI OAMHU-
ui (Hagam — ATO) mono HeoOXiqHOCTI CTBOPEHHST Mojelli 6a30BOTO
piBHS — rpOMa/IM, SIKa MaKCUMaJIbHO OopMasizyBaTUMe B3a€EMOBIHO-
CHHHU MIX JIep’KaBOIO i CAaMOBPSAYBAHHIM Ta JYiTKO BH3HAYA€E PiBEHb
KOMIIAKTHOCTI. EKCIIepT npornonye po3pi3HsATH TpoOMaIi, CTBOPEH] Ha
0a31 0JHOTO HACEJICHOTO MyHKTY (MpOoCTHii THI), Ta HA 0a3i OaraTbox
- CKJIaJIeHHii. Y mepuioMy BHUMAIKy TPOMaja CTBOPIOETHCS MUITXOM
MIPUETHAHHS HACEIICHUX MyHKTIB, Y CKJIaJJeHOMY - 00’ eHaHHs. B oc-
TaHHBOMY BHIAJKY 3aJIUIIAETHCS 1MCHTU]IKAIST KOXKHOI CKIIaI0BOT
rpomaau. ToOTo cena, sik MiclLsl IPOXUBAHHS JIIOACH, HE 3HUKAIOTb,
reorpadiyai Ha3BU 3anumaroThes. llle ogHa BiAMIHHICTH TIONSTaE B
NPUHOMII BU3HAYEHHS MOBHOBaXKEHb. Ampiopi rpomana MOBHHHA
MaTHu BCl1 MOBHOBAaKCHHSI, BU3HAUCHI 3akoHOaBcTBOM. CKIlazieHa rpo-
MaJia CTBOPIOETHCS 32 YMOBH, SIKIIO JIesIKi TOBHOBaKEHHS HE MOXKYTh
OyTH peasizoBaHi mpocTUMHU rpoMagamu.|7,c.29]

Konmnernis ["anymmaka nmepemdadae 3acTepeskeHHS MO0 BUHUK-
HEHHS «OUTMX TUISIM», TOOTO TEPUTOPIH, SKi HE OXOIUICHI JCIKHUMH
BuAaMu mocayr. Hampukinaz, SKIIO MicTO caMOCTiHHO MoXe OyTH
OKpEMOIO TPOMaJior, MOTPIOHO 3BaKaTH Ha MOTO OTOYEHHS, SKILIO
HABKOJIMIIIHI MTOCEJICHHSI HE MOXXYTh OyTH TPOMajaMH, BOHU TIOBUHHI
OyTn 00’eqHaHi 3 MicToMm. Kpim Toro aBTop 3actepirae, 1o y BUIIIKY,
KOJIM OJIM3BKO PO3TALIOBaHI IIOCEJICHHS MAlOTh JAOCTATHHO BJIACHOTO
MOTEHITiaATy JUIsl camopeaiisallii, 00’eIHyBaTH iX B €IMHY T'pPOMaLTy
HEOUIJIbHO, OCKUIBKM MM CaMuUM Oyle 3aKjaJeHO MepMaHECHTHE
JDKEPENo HalpyKEeHOCTI Ta Jie30praHi3aiii Takoro yTBOPEHHSI.

Taki mepeyMOBH JI03BOJISIFOTH 3pOOMTH BHUCHOBOK, IO MPOCTa
ATO - mag3BHUaifHO pigKiCHE SIBUINE. SIK MpaBUiIO, HABITH HA PiBHI
rpoMaa HeoOXigHo po3nsiaatu ckiaaaeHi ATO.

Han3BuuaiiHo BakivBe 3Ha4YeHHS IpU IpoBeleHHi pedopm Oy-
IOyTh MaTH BiIMIHHOCTI y crioco6ax (opMyBaHHS OpraHiB BiaJu Mpo-
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CTOTO Ta CKJIaJICHOTO THITY. SIKIO AJIsl TPOMaai MPOCTOTO TUITY MPO-
MOPIIiiHI BHOOPH I1Ie MOYKHA TIOSICHUTH, TO Pajia TPOMa CKIaJeHOTO
THUILY, IO TIPEICTABIISIE IHTEPECH OKPEMHX TEPUTOPIaTbHUX Cy0’ €KTIB,
ITOBMHHA OOMpaTHCh Ha iHIIIH OCHOBI, KA TIependadae mpeacTaBHu-
TBO 1UX cy0’ekTiB. Lle moTpiOHO [I1st TOTO, 1100 KUTEII IIEHTPATBLHOL
caaubu (LeHTpy palioHy 4u o0nacTi) He JOMiHYBalu B paji. [Hakie
OYIKY€ThCS JIerpajiailisi BiIJAICHUX Cil, sIK 1ie OyJI0 CBOTO 4acy mHpu
YKpPYIHEHH]I KOJTOCIIIB.

MinperioH po3misigae pi3Hi BapianTu opranizaiii rpomagu (ATO
0a30BOTO PiBHA), ajie TOMOBHUMHU Ha AyMKy lO. ['anymiaka € 9otupm.
[7,c.31-32]

Bapianm 1. Ilepepo3nodin nognosearicenv ma 6ionoeioanvHo-
cmi 0e3 yKpynHeHHA ma 00’ €OHAHHA 2PomMao.

Lleti BapianT nepeaoavae:

- mepemady TuX (QpyHKIIH, sKi iCHyro4nii 0a30BUil piBeHb (Ha-
caMITepe, e CTOCYEThCS CITLCHKOT MICIIEBOCTI) HECTIPOMOXKHUH BH-
KOHYBAaTH, Ha TOW PiBEHb, KUK 3MOXKe 3a0€3MeunTy iXHE epeKTUBHE
BHUKOHAHHS;

- HaJUICHHS CIPOMOXKHUX MICBKHX I'pOMaJ OiJIbIINM 00CSITOM
3aBJlaHb 1 IOBHOBAYKCHb, & TAKOK (NiIHAHCOBUMHU MOKIIUBOCTSIMHU.

Takum 9WHOM, HANpPHUKIAJ, Y CUIBCHKHX palOHAX, /i€ CLIbCHKI
paau He3naTHi epeKTUBHO aMiHICTPYBaTH HAJAHHS OCBITH, ITI0 (DyHK-
mito Oyjie mepenaHo Ha piBeHb palioHy. PalioHHe ynpaBiiHHS OCBITH,
MiA3BITHE TOJOBI pailoHHOT agMiHicTpauii (abo palioHHIN pani micis
YTBOpPEHHSI BAKOHKOMIB paiipan), Oyae 3AiiiCHIOBaTH aJIMiHICTPYBaHHS
yciel MepeKi HIKUT Ha TEPUTOPIl paiony.

3a Takoro BapiaHTa HAOMMKEHHS MOCIYT JI0 CIOXHBadiB He
CIIOCTEPIraTUMETRCS, TIPOTE aaMiHICTpaTuBHI (YHKINT (yHpaBIiHHS
(hiHaHCAMWU, YTIpaBIIiHHS IEPCOHAIOM, YIPaBIiHHS MaiHOM, YIpaB-
JHHS TapKOM LIKUIBHUX aBTOOYCiB) OymyTh LIEHTPaJi30BaHi 10 PiBHA
paiioHy.

VY mepeniky MOBHOBa)KEHb BEIHMKUX CITbCHKHX Paji 3aJHIIATHCS
Ti, K BOHM JIHCHO CIPOMOXKHI BHKOHYBaTH. Harpukman, nmuTaHHs
L1010 3€MJICBIIOPSIIKYBAHHS, BUBE3EHHSI CMITTS, 0JaroycTpoo Tepu-
TOpii. Yci uu OUIBIIICTH JIeNIeTOBAHUX TOBHOBA)KEHB TIEPEIAIOTHCS Ha
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paiionHuit piBeHb.Bapiant He nepenbavae 3MiH aaMiHICTpaTUBHO-TE-
PHUTOPIANBHOTO YCTPOIO.

Bapiaum 2. Ykpynnuenus wnaxom 000poeiivHozo 00’ cOHanu:
2pomao ma po3noodin YHKYill 3an1eiHcHo 6i0 HAAGHUX 00208IPHUX
6ioHOCUHN.

Bignosigauii npoekT 3akoHy Ykpainu «lIpo nobpoBinbHe 00’ ex-
HaHHA TEpUTOpialbHUX TpoMaa»cxBaneHniiKabinetom MiHicTpiB
VYkpainu.

Lleit BapiaHT Ma€e Ha MeTi JOOPOBIIBHY Tepeiady MOBHOBAKEHb
HE Ha pallOHHWU piBEHB, a IO IHITUX TPOMAJ 3a ITOTOBOPOM Ta CY-
ITPOBOJI)KYBAaTHMETHCS BiIIIOBITHUMHU OIO/DKETHUMH TpaHC(hepTaMu.
BapianT nepenbdauae HeCyTTeBi 3MiHM B aJMiHICTPaTUBHO-TEPUTOPI-
aJIbHOMY YCTpOI.

Bapiaum 3. YKpynnenusa zpomao wiaxom yeHmpanizoeanozo
00°cOHanHs, 6 MOMY HUCTII npUMYycoge.

Lett BapiaHT mepea0bavae BOIHOBE MPOBeACHHS pedopmu. Mepe-
kKa aIMIHICTPaTHBHO-TEPUTOPIAIbHUX OJUHHIIb 0a30BOTO PIBHA MPH
LBOMY 3MIHIOETHCSI KapAUHAJIbHO. MexXi pailoHiB 3MiHIOIOTBCS B Jie-
SIKMX BHIIQJIKAX.

O0’eHaHHS CiJI, CENUIN 3MIHCHIOETHCS A0 PIBHSI, KOJIU 3a0e31e-
Yy€ThCS MIHIMAJIBHUHN TIEpeNiK CTaHIAPTHUX TMOCIYT, epeadadeHux
JUTSL pIBHS TPOMAITH 33 TIPHHIIUIIOM CYOCHIIapHOCTI.

Bapianm 4. Po3yKpynuenusa iCHylO4ux paiionie 00 pieHs MiHi-
MAILHO MONHCIUBO20 01 GUKOHAHHA 0€1e206anUX NOBHOBAINCEHD
ma popmyeanna 2pomad HAGKOI0 YEHMPIE eKOHOMIYHO20 PO36UNI-
K).

3a M BapiaHTOM:

- 3a ocHOBY (popmyBarHsI ATO Ha piBHI TpOMaaH, SK MPABUIIO,
OepeThcs IEHTP EKOHOMIYHOTO TSUKIHHS - CENUINA, MICTeUKa, MicTa.
dopMyBaHHs rpoMaji Ha OCHOBI coLiaNbHOT IHPPACTPYKTYPH MOXKITH-
B€ SIK BHHSTOK Ha TEPUTOPISX 3 HU3BKOIO CKYIYEHICTIO HACEICHHS,
y BaXXKOJOCTYITHUX pailOHAX 4d TEPUTOPISX, J€ BIJACTAHI IO IIECHTPIB
€KOHOMIYHOI aKTUBHOCTI TOCUTH BEIUKI 1 TOMY € moTpeda CTUMYITIO-
Batu (DOPMYBaHHS TaKUX IICHTPIB Y MeKax JOCTYmHOCTI. [1pu mpomy
Ha piBHI IMOCEJNEHb (TEPUTOPiaIbHUX OJMHUIIb) CTBOPIOIOTHCS OPraH
caMooprasizauii HaceJIeHHSI.
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BapianT nepenbavyae kapauHaIbHY 3MiHY aJIMIHICTPAaTUBHOI Me-
pexi sk Ha 6a30BOMY, TaK i Ha palOHHOMY PiBHSIX.

HoBocTBopeHi TpomMany OTPUMYIOTh 3TiTHO i3 3aKOHOM JIOCUTH
LIMPOKY KOMIETEHIIiI0, 5IKa € TIOBHOIO Ta EKCKIIO3UBHOIO.

[Ipu oMy aBTOp MMONIA€ aHATI3 BiAIOBIAHOCTI BapiaHTIB popMy-
BaHHs Tpoman 10 BuMor ATO meporo (6a30Boro) piBHs. OCKITbKH
y BKazaHUX BapiaHTaxX MO-Pi3HOMY BpPaxOBYIOTHCSI BUMOTH 110 (op-
MyBaHHSI CaMOJOCTATHIX TPOMaJ], TO eKCIIEPT POOUTh BUCHOBOK, IO
y MEepHIMX ABOX MOJEISX HE BUKOHYIOTHCS KPUTEpii MOBHOTH Ta BU-
KJTFOUHOCTI TIOCITYT, TOOTO 30epiraroThCsl HETaTHBHI SIBUIIA, TTOB’I3aHi
3 Tepeajipecalli€lo Mmociyr, KOJIU MOCIyTH, Te-peadadeHi 3a OHi€l0
ATO, HagaroTbcs 3a (akToM IHIIUM Oe3 BiINMOBiIHOI KOMITEHCAIIT.
Taka > npobnema, IBUALIE 32 BCe, OyAe CIIOCTEPIraTUCh B MOCEIICH-
HSIX, OJM3BKUX J0 MICT, KOJIM iX MEHIKaHIli Oyl1yTh HAaMaraTuch OTpH-
MaTH OCBITY Y1 MeNYHE 0OCITYrOBYBaHHS B 3aKJIa/IaX IIUX MICT, X04a
iXHs iHQpACTPYKTypa mepeadadaTnMe HagaHHS ITUX MTOCTYT. 3BilICH,
[IOBHOTY HOBHOBaXCHb MOYKHA 3a0€3ME€UUTH TUIBKU JUISL TpoMall, sIKi
MaTUMYTh CTaTyCc MicT-pailoHiB (HMHI MicT 0ONacHOrO 3HAYCHHS),
CUIBCBKI K MICIIEBOCTI 3aJIMINAIOTHCS MMiJ] YIPABIIHHAM P KaBHUX
aJIMiHICTpaIliii.

Kpim 1iporo, B iepIimx JBOX BapiaHTaX KOHCEPBYIOTHCS BUITAIKU
PO3PHUBIB TEPUTOPIH, aHKIIAaBU Ta eKCKJIaBH. HeMoxxnBo 3a6e3neunT
TUTIOBY 1H(PACTPYKTYpPY, OCOOIHMBO B CITbCHKUX pajiax, IO 3HIKYE
nopiBHsIBHICTh ATO. Baxkko 3a0e3neuyBaru € JuHy TpaHCPepTHY I10-
nituky. Kazmposa Ta pecypcHa 10CTaTHICTh CUTBCHKUX pajl 3aUIIAETh-
sl Iy’)Ke OOMEKCHOIO JIJIsl BUKOHAHHS HAaBITh BIACHUX MTOBHOBA)KEHbD.
3aMIIaroThCsA BENUKI JUCTIPOTIOPIIii 32 HACENEHHSIM Ta TEPUTOPI€I0
ATO, 3a ekoHOMIYHUM MOTeHIIaIoM. Ka3Hauelicbke BUKOHAHHS Cljlb-
CHKUX OIOIKETIB Ha HAJIS)KHOMY PiBHI Yepe3 pO3MillleHHS Bi/IIiIeHb
HepxxaBHoro KasnaueiicTBa B paiillieHTpax € AOCHTH MpoOiIeMaTHy-
HUM.

BapianT 2 € cknagauM y peanizanii. Jlo Toro , opranizaris Ha-
JAHHS MPSIMUX MDKOIOIDKETHUX TpaHC(EPTiB y IIbOMY BHITAAKY MPaK-
TUYHO HEMOJKIIMBA.

3a TpeTiM BapiaHTOM HaWKpalle BUKOHYETHCS MPUHLMII CyOCH-
JiapHOCTI, OfHAK I'pOMaju, CTBOpeHi Ha iX 0asi, Iyxe Bpa3iuBi 10
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(akTopa 3MEHIICHHS KiTBKOCTI HACEJICHHS B cellax SIK MPUPOTHOTO,
Tak 1 yepe3 mirpaii B micra. Lle HaiiOinbm qoporuit BapianT peadi-
3armii pedopmu. UeTBepTuil BapiaHT € CTIHKUM 10 neMorpadidHux
(hakTOpiB, OHAK BEIWKI pO3MipH HOBOCTBOPIOBAHOI TPOMaIH TOPO-
JSITh BHYTPIIIHI TEPTS MK KEPIBHUIITBOM IIi€i TpOMai Ta OpraHaMu
YIpPaBIiHHA SIK Y cejlax, Tak i B LEHTPAJILHOMY IOCEJICHHI TpoMau.
AJle Ha IPOTHBAry LLOMY I'pOMajia, CTBOPEHA Ha 0a3i pO3yKpYITHEHO-
r'0 paiioHy, € NEPCIEKTUBHIIION 3 OIVISy HA CKOHOMIYHHIA PO3BUTOK
TepuTOopii, OCKIIBKH MPU IbOMY PO3BUTOK W€ HE TIIBKHA B OKOJII pa-
WOHHOTO TICHTY, ajie i MPaKTHIHO TI0 BCiit TEPUTOPIi, 1€ 3’ ABIIIOTHCS
HOBI1 LCHTPH BIAH.

Haii0inpm koHQIiKTHEM, aje 1 eKOHOMHHUM Y peanisatii, € mep-
mmid BapianT. OfHaK HOro peajizallist He Jja€ rapaHTii K PO3BUTKY
TEPUTOPIH, TaK 1 MOKPAIIAHHIO SIKOCTI TOCIYT, 1 Horo peanizamis cy-
TIePEUNTh EBPONEHCHKIN CTpaTerii qereHTpaizaltii Bnaan. YeTBepTuil
BapiaHT € MomiOHNM y TIepeaadi MOBHOBAXXEHD BiJl ITOCEIEHHS 10 TPO-
MaJid, OJHAK Leil piBeHb 3HAYHO HAOMMXKyE MOCIYTH A0 CIOXKHBaya.
Tak, SKIII0 piBeHb IPUKUHATTSI PIllICHb MO0 OPTaHi3allii HaJaHHS I10-
CIIyT IIPHU peatizalii meporo Bapianta OXoIJII0e TEPUTOPIIO B paiyci
30-40 kM, TO BiZICTaHb BijJl LIEHTPY I'POMaJ O KpaiHIX MOCENeHb Y
YETBEPTOMY BapiaHTi CTAaHOBHUTH A0 20 KM, IO 3 OISy HA PO3BH-
TOK KOMYHIKaIlif € He HAATO KPUTHIHUM. X0Ua pearizallis BapianTa
3 HaOMU3UTH PIBEHb MPHIHATTS PIllIeHb MO0 HAaJaHHS COIiaJbHUX
MOCIYT 10 5-8 KM, OJHAK 1HBECTHLIi y CTBOPEHHsI COLIalbHOI iH)-
pacTpyKTypu MOXYTb OyTH HEBHUIpaBIAHO BHCOKI 3 OMIsAy OOMe-
JKEHOCTI pecypciB Ha MOTouHe (hiHAHCYBaHHS OIOPKETHUX YCTAHOB i
JOCUTHh HU3BKY CTIHKICTh HOBOYTBOPEHOT IPOMAJIN JIO BILTUBY JIEMO-
rpadiTHUX, TOTITHIHUX Ta 1HIINX YHHHHUKIB.

3 omIsAy Ha BUMOTY YHIBEPCAIBHOCTI Ta THIIOBOCTI OpraHi3aii
rpoMaju JOUIIBHO MOTOAMTHUCH 3 AyMKoro lO.I'anymaka, mo TpeTii
Ta YETBEPTUH BapiaHTH € HAHONITUMAJbHIIII.

TakuM YMHOM, HAWKPAIMM PilIEHHSIM aJMiHICTPATUBHO — TEPH-
TOPiaBHOTO YCTPOIO IIIO/I0 TIEPIIOTO PiBHS aAMIHICTPAaTHBHO-TEPHUTO-
pianpHOT TpoMaaH € BapiaHT 4, Tkuii ependoadae GopMyBaHHS TPOMAT
HAaBKOJIO IEHTPIB EKOHOMIYHOI'O PO3BUTKY, SIK BUHSTOK, - HABKOJIO CiJ,
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y MeXax MPUHHATHOT 4aCOBOI JOCTYITHOCTI, TOOTO COLiaIbHO-EKOHO-

MIiYHHUH crtoci® popMyBaHHS caMOAOCTATHIX TPOMa.

1. Posnopsooicenns Kabinemy Minicmpie Yrpainu Ne 333-p 6i0 1 xeimus
2014 p. «Ilpo cxsanennss Konyenyii' pepopmyearnts micyeso2o camospsi-
0y6anHs. ma mepumopianvHoi opeanizayii é1adu 6 Yxpainiy // Ypsioosuii
xyp’ep. - 11.04.2014. - Ne 67

2. Posnopsioocenns Kabinemy Minicmpie Vkpainu Ne591-p 6io 18 uepsns
2014 poky «Ilpo 3ameepocenns niany 3axodie ujooo peanizayii Kow-

yenyii peghopmyeanHs Micyeeo2o camosps0y8anHs ma mepumopiaibHoi

opeanizayii enaou ¢ Yrpainiy // Ypsooeuii kyp ’ep. - 23.07.2014. - Ne 131.

3. Mamepianu epomadcviux obzosopensv 3axononpoexkmie «llpo mepumo-
piansnutl yempin Yxpainuy, «lIpo micyese camoepsioysamnHs cpomaoy,
«lIpo camospsdyeanns pavony», «llpo camoepadysanusi obiacmiy,
«IIpo enecenns smin 0o 3axony Vpainu «Ilpo micyesi depacasni aomi-
nicmpayiiy 26 aunwus 2005 poxy / Xapxiecvka 061acHa 0epiicasna aomiti-
cmpayisn, Hayionanvnuti mexuiunuti yu-m «Xapriscokuti nOIimexHiyHuil
incmumymy. — X., 2005. — 199 c.

4. Mamepianu epomadcwvrux 062080pens npoexkmy 3axkony Yipainu «Illpo me-
pumopianvuui yempiu Ykpainuy. — K., 2005. — 56 c.

5. Bescmepmnuii P. Ilpobremu mpancgopmayii aominicmpamusHo-mepumo-
pianvroeo ycmpoto // Myniyunanenuii pyx.: noeuti eman pozeumky: Ma-
mepianu VII Bceykpaincokux mMyHiyunanvHux ciyxansv « Myniyunanoruil
pyx 6 Ykpaini — 10 poxie pozsumkyy, Beposincok, 6 eepecns 2001 p. / 3a
peo. M. I[Tyxmuncwrozo. — K., 2005. — 124 c.

6. Mamepianu zpomadcvkux o0beosopens 3akononpoekmie «llpo mepumo-
piansnutl yempin Yxpainuy, «lIpo micyese camoepsioysamnHs cpomaoy,
«lIpo camospsdyeanns pavony», «llpo camoepadysanus obiacmiy,
«IIpo enecennst smin 0o 3axony Vrpainu «Ilpo micyesi depacasni aomi-
nicmpayiiy 26 aunwus 2005 poxy / Xapkiecvka 061acHa 0epiicasna aomiti-
cmpayisn, Hayionanvnuti mexuiunuti yu-m «Xapxiscokuti noaimexHiyHuil
incmumymy. — X., 2005. — 199 c.

7. FO.T'anywax. Peghopma mepumopianvroi opeanizayii enaou/[FO.I anywak
— K], llseuyapcoko — ykpaincokuu npoexm «lliompumka oeyenmpanisa-
yii' 6 Vrpaini - DESPROy». — K.: TOB «Cogisi — A». -2014. — 168 c.

Ko3zioB M.B. Jlesiki nigxoau moao ¢popMyBaHHsI caMOJ0OCTATHIX MicueBHX
(TepuTOpiaJIbHUX) I'POMAJl B KOHTEKCTI aJMiHiCTPaTUBHO-TEPUTOPiaJLHOI pe-
¢hopmu B Ykpaini

CrarTsl IpHCBSYCHA IPABOBMM Ta OpraHi3alliiHUM acrekraMm pedopMyBaHHS
MICIICBOTO CaMOBPSIyBaHHS, SIK OJHI€T 13 OCHOB KOHCTHUTYIIHHOTO Jaxy. Yepes mo-
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cmimkenns Posnopsypkenns Kabinery MinictpiB Ykpaiuu Bin 1 kBiTHs 2014 poky
Ne333-p., sskum cxBasieno KoHuenuito pehopMyBaHHs MiCIIEBOTO CaMOBPSITyBaHHS Ta
TEPUTOpPiaIbHOI opraHizamii Biagy B YKpaiHi Ta KOHIENTyalbHUX IPOIO3ULIi Hay-
KOBIIiB, aBTOp BUXOJIUTh Ha ONTHMAJIbHY, Ha HOr0 TyMKY, KOHIIEIIIi0 3alIPOIIOHOBAHY
nenyratoM BepxoBHoi Panu Yipainu VIckiankaHHs, ekCiepToM IIBeHapchko-yKpa-
THCbKOTO TIpoekTy «IlinTpumka nenentpanizaunii B YkpaininDESPRO [Opiem IBano-
BrueM ["aHymakom.

TonoBHa yBara crarTi HalpaBjieHa Ha aHaji3 KOHLeNwil [‘aHymaka om0 cTBo-
peHHS MoJieri 0a30BOT0 PiBHS — FPOMAJIH, sIka MAaKCUMAJIbHO (hopMmartizyBaTuMe B3a-
€MOBIZTHOCHHU MiX JICPYKaBOIO 1 CAMOBPSIyBaHHSIM Ta YiTKO BU3HAYAE PIBEHb KOM-
MAKTHOCTI.

Kuirouosi ciioBa: MiciieBoro caMoBpsiiyBaHHsI, KOHCTUTYI[IHUN Jiaj, aaMiHi-
CTpPaTHBHO-TEPUTOPIaIbHUN YCTPili, rpoMana.

Ko3zsioB H.B. HekoTopbie Bonmpochl M0 CO3IaHUI0 CAMOJIOCTATOYHBIX MeCT-
HBIX (TePPHTOPHAIBHBIX) COOOIIECTB B KOHTEKCTe aAMUHUCTPATHBHO — TEPPH-
TOpPHAJILHOI pedopMbI B YKpauHe

Crarbsl TOCBSIIICHHAsT NPABOBBIM W OPraHH3AL[MOHHBIM acCIIeKTaM peopMbl
MECTHOT'O CaMOYIpaBJIeHHs, KaK OJJHOW M3 OCHOB KOHCTUTYLMOHHOTO CTpos. Yepes
nccienosanne Pacnopspkennst Kabunera MunnctpoB Yipaunsl ot 1 ampens 2014
roma Ne 333-p., B koTopoM oto6peHo KoHrenuio pedopmMbl MECTHOTO CaMOyTpaBie-
HUSI U TEPPUTOPHATBEHOI OpraHNu3aliy BIacTH B YKpaMHE a TAK)Ke KOHLENTYaJIbHBIX
MIPE/UTOKEHNUH YUEHBIX, aBTOP BBIXOJIHUT Ha ONTHMAIIBHYIO, II0 €r0 MHEHHIO, KOHIIEM-
LU0 Tpeaaraemyto aemyratoMm BepxoBHoro Cosera Ykpauns! VI co3biBa, sKcmep-
TOM HIBEHIAapCKO-yKpanHCKuii npoekta «Ilomepxka neneHTpainianny B YKpanHe»
DESPRO KOpuewm MBanosuuem [anymiakom

OCHOBHOE BHMMaHHWE CTAThM HANpaBJIEHO Ha aHAIN3 KOHIENIUH [ aHymaka 1mo
CO3IaHHIO MOJIeTIH 0a30BOTO YPOBHS - COOOIIECTBA, KOTOpask MaKCUManbHO (opma-
JTU3yeT OTHOUIGHHS] MEXJy TOCYAapCTBOM M NPABUTEIBCTBOM M YETKO ONpeessieT
YPOBEHBb KOMITAaKTHOCTH.

KoroueBsbie ciioBa: MecTHOE caMOynpaBieHHe, KOHCTUTYIIMOHHBINA CTPOH, aji-
MHHHUCTPATHBHO-TEPPUTOPHAIIBHOE YCTPOHCTBO, OOIIMHA.

Kozlov M.V. Some approaches to the formation of self-sufficient local
(regional) communities in the context of administrative reform in Ukraine

The article is devoted to legal and organizational aspects of the reform of local
governments, as one of foundations of the constitutional order. In accordance with the
research of the Cabinet of Ministers of Ukraine from 01st of April 2014 No. 333-r., the
concept of the reform of local self-government and territorial organization of power in
Ukraine was approved. Through the analysis of the conceptual proposals of scholars,
the author goes on the well-balanced concept, proposed by Yuriy Ganushchak - the
Member of the Verkhovna Rada of Ukraine of VI convocation, an expert of the Swiss-
Ukrainian project «Support to Decentralization in Ukraine» DESPRO.

The main focus of the article is aimed at the analysis of the concept proposed
by the Ganush chakconcerning the establishment of model of the basic level - the

14



CTpaTerque TUIaHYBaHHA B CHepl’CTHLli HIMEYUHHH: KIIFOYOBI IOKAa3HUKH Ta POJIb ACPIKABHOTO PETYIIFOBAaHHA

community, which will maximally formalize the relationship between the state and
municipality and clearly defines the level of compactness.

Keywords: Local government, Kkonstitutsiyny way, administrative
system,community.

ToxyHoea A.B.

CTPATErIYHE NMNINAHYBAHHA B EHEPIETULUI
HIMEYYUHW: KITIOYOBI NOKA3HUKU TA
POJIb AEPXXABHOI'O PEIYNIOBAHHA

VJIK 346.512

IMocTranoBka mpodaemu. A. CeMEHUEHKOM y pamMKax ITiIrTOTOB-
KM Juceprauii Ha 3100yTTs HAyKOBOTO CTYIIEHS JOKTOpa Hayk Oyio
MIPOAHAII30BaHO CTaH CHCTEMHU CTPATETIdYHUX TOKYMEHTIB y cdepi
JICPYKABHOTO YIPABIIIHHS HAI[IOHATBLHOIW 0E3MeKOor YKpainu i1 Oyio
JIOBEJ/ICHO, 110 3 MOMEHTY 37100y TTsI JICp>KaBOI0 HE3AICKHOCTI MpoIiec
(hopMyBaHHSI CYKyITHOCTI CTpaTEeTiYHUX JTOKYMEHTIB Y 1iii cdepi Bif-
OyBaBCS XaOTHYHO, 0€3 JOCTAaTHHOTO HAYKOBOTO OOTPYHTYBaHHS, HE-
MTOCITITOBHO, B YMOBAaxX BiJICYTHOCTI HACTYITHOCTi, KOOPAMHOBAHOCTI
Iiif, eIMHUX TODISAIB HA CKJIa] Ta CTPYKTYpPY CUCTEMH CTPATEeTiqHUX
JOKYMEHTIB, CYyIPOBOIKYBaBCs CIpOOaMM KOTIIOBaHHS MoJeNel Ta-
KHX CHUCTEM 3 IHIIMX KpaiH 0e3 ypaxyBaHHs 0COOJIMBOCTEW YKpaiHH
[1,c. 8].

Haxxans, maHa TEeHIEHIIIS IPOCTEXYETHCS 1 B CHEPTETUUHIN Taiy-
3i. Unana Eneprernyna crpareris Yipainu Ha niepion 10 2030 p. Bu-
KIIMKA€ 3HAYHY KPUTHKY 3 OOKY sIK (DaxiBI[iB-TIPAKTHKIB, TaK i BYSHUX
(nuB., Hanpukian, [2; 3; 4]). 3Bakaroun Ha HEOOXITHICTh Y paMKax
€BpPOIHTETpaLliiHUX NparHeHb YKpaiHu (GopcoBaHOrO BIPOBAKEH-
HSI €BpPOTNENWCHKUX BUMOT Ta CTaHJApTiB, 0COOINBO B €HEPreTUUHIN
chepi, BIOCKOHAICHHS AePKaBHOT KOHIISIIII PO3BUTKY €HEPTeTHIHOL
rarysi € aKTyaJbHUM Ta JOIUTHHAM.

AHaJi3 ocTaHHIX 10c/iIKeHb i myOuaikauiii. [luranns, nos’sa3a-
Hi 13 CTpaTeriYHuM IJIaHyBaHHIM, Y TOMY YHCIIi B €HEpreTHUYHIH cde-
pi, BXKe pO3MIAJAINCS K BITYM3HIHUMHU, TaK 1 3aKOpAOHHUMH BYCHU-
Mmu, cepen akux B. bapannik, T. bupkosud, €. boopos, O. bopTHuUK,
A. I'mamuenxo, T. I'puakeBudy, . ['ycena, 1. Jlisgk, I. >xymarensiena,
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C. €pminios, /1. IBanoB, A. 3aBepOnuii, M. 3emusnuii, M. Kanbuen-
ko, O. Kopanko, 0. Kperyn, M. Kymuk, O. Jlsmenxko, [. Manxspuyk,
B.Muxutenko, A. Hosumskuid, . OransH, B. Ilenoc, b. Ilipiamsini,
P. lloponeus, M. [peiirep, B. Camnpukin, O. Ceparouenko, C. Ciitb-
ka, JI. ToBaxusucekuii, O. Tpodhumenko, C. ®emuyn, JI. Xomomaos,
A.llleBuos, €. lamix ta in. Pasom i3 TiM, 3apy0ixHiii (y nepury yep-
Ty €BPOIEHCHKIN) MPAKTUIll CTPATETIYHOTO TUIaHyBaHHSA yBary Oyso
MPUIIIEHO HEIOCTaTHBO.

Buxnan ocHoBHOro marepiajy aociigxenns. [Ipu qocmimkeH-
Hi JaHOTO MUTaHHS XOTUIOCS O 3BEpHYTHCS IO AOCBIAY €HEpPreTHY-
HOTO TuTaHyBaHHS B Himewuwnni. Po3rmisa ocobmuBocTeli came maHoi
KpaiH1 0OyMOBIIIOETHCS THM, 1110 BOHA € ()OPBAPIOM Y BIPOBAKEHHI
Ta PO3IMOBCIO/KEHH] 6ararboxX MiAX0/iB /10 3a0e3MeYeHHs eHepreTHy-
HO1 O0e3neku B €C B3aradii, i ii miIXxoau HaBITh ACIIO BUIEPEIKYIOTh
JIOCBiZT 00’ €THAHHS B IIIJIOMY.

MeTo10 1aHOT CTATTi € AOCHIHKEHHSI OCHOBHUX TOJIOKEHb Ta IIi-
JIel cTpareriuHoro IUIaHyBaHHA B Tanmy3i enepretuku y @PH ta Bu-
3HAUEHHS HAIMpPSIMIB, SIKi TOLIJIBHO 3a03UYUTH YKpaiHi.

A 110 cBiTOBOI eHepreTudHoi Kpm3u 1973 p. y HayKoBii JiTepa-
Typi Ta odiniiiHuX ypsaoBux qokymenTax @PH tepmin «eHepreTnuHa
CTpaTeris» B pO3yMiHHI KOMITJIEKCHOI TPOTpaMH JIiH, CIPAMOBaHHUX Ha
JOCSATHEHHSI JIePKaBOI0 MPIOPUTETHHUX IIiJIei, HE BUKOPUCTOBYBAaBCS
30BCIM. BBaxkasocs, 1o 3a0e3rnedeHHs] eHepropecypcaMu € repey-
ciM mpo0eMoro IpUBaTHOTO Oi3HECy, a MeTa Jep KaBu — 3a0e3MeUnTH
KOHKYpPEHTHE CEpPe/IOBHIIEC Ha CHEPTeTHUHOMY PHHKY Ta MaKCUMallb-
Hy CBOOOAY CIIOKMBayiB y BUOOPI THITIB eHEPTrOHOCIIB.

[IpwuiiHaTa Ha XBUJII €HEPTeTUYHOT KPU3H IepIa JOBTOCTPOKOBA
eHepreTnyHa nporpama (1974 p.) moknana MoYaToK paguKaJIbHOMY
MeperIsAy MOISIB Ha PONib AepKaBH y (GOpPMyBaHHI €HEPreTHIHOL
nomituku. GakTuIHO OyB BU3HAHUM 0COONMBUI CTaTyC €HEPreTHIHOT
rairy3i, HopMajabHe (DYHKIIIOHYBaHHS SIKOT HE MOXe OyTH 3a0e3meueHo
BUKJIIOYHO PUHKOBUMH MeToAaMu. B ocHOBY manoi mporpamu Oyino
3aKJIaJIeHO JeKiabKka 6a30BUX MPUHITUIIB (AUBEepCU]IKaIlis CTPYKTYpH
eHeprodaaHcy Ta OCTa4aJbHUKIB eHeProHOCIiB, HaAIHHICTb eHEepro-
MOCTauaHHS 3a IOCTYITHUMH [IHAMH [IUITXOM CTBOPEHHS KOHKYPEHT-
HOTO PUHKY, eHepProe()eKTHUBHICTH), SIKi HaJlalli OTPUMAIN PO3BUTOK Yy
HallOHaJBHIM KoHIenwii enepreTnyHoi oe3nexn OPH.
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VY cBOeMy TemepillHbOMY BHIVISIII HiMEIbKa KOHLEHINS ESHEep-
reTU4HOi 0e3MeKH BUXOAMTH 13 HAsIBHOCTI KOMILIEKCHOTO XapakTepy
[OTPO3, IO CTBOPIOIOTH MOTEHIIIIHY HeOe3MneKy CTablIbHOMY €Hep-
rozabesneueHHIo Kpainu. [010BHI 3 HUX MOB’A3YIOTh 13 3pOCTAIOYOI0
3anekHicTio HiMeuunHM Bijl 30BHILIHIX [TOCTaBOK €HEPrOHOCIIB, BO-
JAHTWIBHICTIO CBITOBMX LiH HAa E€HEPTeTHYHY CHPOBHHY, IOCHIICH-
HsSM KOHKYPEHIIi 3a €HepropecypcH, MOJTITHYHOI HECTaOlIbHICTIO
y IliBHiuHi# Adpuni ta Ha brwxapomy Cxoli, HEHAIHHICTIO HU3KH
KpaiH-TI0CTavyaIbHAKIB 1 TPAaH3UTEPIB, 3a0pYTHEHHSIM OTOTYIOUOTO Ce-
penoBuma. Y BiAMOBITHOCTI 0 TAKOTO PO3YMIHHS XapakTepy 3arpo3
nepkaBa TpuiiMae Ha cede BiMMOBINATBHICTS 32 MiHIMI3aIliI0 KOPOT-
KOCTPOKOBHX PM3WKIB BUHUKHEHHS 1e(PIUTy eHepropecypciB Ha BHY-
TPIITHBOMY PHHKY, IPUCTOCYBAHHSI CUCTEMH EHEPTOKOPUCTYBAHHS JI0
JKOPCTKHUX EKOJIOITYHUX CTaHIaPTIB, IMiJIBUIICHHS €(DEKTUBHOCTI BH-
KOPHCTaHHS PeCypciB, CTBOPEHHSI PAMKOBHX YMOB JJISI MiATPUMAHHS
KOHKYpPEHTHOTO CEPEAOBHINA HA BHYTPIIIHLOMY €HEPreTHIHOMY PUH-
Ky. [0110BHMH aKIeHT 3A1HCHIOETHCS Ha (JOPCOBAHOMY BIPOBAPKEHHI
aIbTePHATUBHUX JDKEPET €HEeprii, eHepro3oepexenHi, tuBepcudikanii
3apyOi>KHHX MMOCTAYaIbHUKIB 1 MapIIPyTiB TPAHCIIOPTYBAaHHS €HEPTO-
HOCI1B, Koonepauii B paMkax €C 3 METOI0 IPOBECHHS Y3TODKEHOT JIi-
Hii y BIIHOCHHAX 3 €KCIIOPTEPaMU €HEPrOHOCITB 1 TPAH3UTHUMH Kpai-
HaMH, TIPOIOBKCHHI KypCy Ha JIiOepaizaiio eHepreTHIHOTO PUHKY B
paMkax BignoBigauX aupektuB €C. Peaizaris BkazaHuX BUIIE MUTCH
3IIHCHIOETHCS 3 BUKOPUCTAHHSM IIUPOKOTO MEPENTiKy TaKHX, [0 3Ha-
XOJISIThCSL y PO3MOPSPKEHHI JIepyKaBH, MPaBOBHUX, (PIHAHCOBUX 1 TMO-
JITHYHHUX IHCTPYMEHTIB, BKJIIOYAIOUN MOJATKOBY TOJITHKY, IIPSIMi Ta
HenpsiMi cyOcuii, aAMiHICTpaTUBHI MpaBuia i JT03BUIBHI TpOLIEaY-
PH, EKOJIOTIUHI CTaHAAPTH, y4acThb y po3po0ii €C-iBCbKUX IUPEKTUB,
MPUCBSYEHUX eHEepreTUuHii momituui [5, ¢. 11-13].

Ha cporomui anst mpoBeneHHS €(QEKTUBHOI MOMITHKH y cdepi
eneprodesnekn y ®PH cTBopeHO mmMpoKy Ta JAeTali3oBaHy IpaBo-
By 0a3y, (pyHIaMEHTOM IS SIKOI CIIYTY€E Ji€BUI MEXaHi3M peasisartii,
NPEeICTaBICHUH y BUINISAI HUIBOBUX MIPOTPaM, IO CTUMYITIOIOTH €KO-
HOMIIO EHEepPropecypciB i pO3BUTOK €(heKTHBHOTO EHEPTOMECHEIKMEH-
Ty. Ha meprmoMy MicIii sk 1 paHirie 3aJuIraroThCs MDKHAPOIHI YTOIH
3 KOHTPOJTIO KITIMaTY, IKi 3HAYHO BIUIMBAIOTH HA 3a0€3IEUCHS CTATOCTI
PO3BHUTKY Kpainu [6, c. 59-60].
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Takum ynHOM, 6ayuMoO, 1o 11e B 70-X poKax MHHYJIOTO CTOJIT-
T B HiMeuuunni Oyyo 3akiiaJieHO MOCTYIATH, sIKi 3apa3 BBAXKAKOThCS
000B’sI3KOBUMH IJTs1 OyIb-sIKOi €HEpreTHYHO1 cTpaterii (auBepcudi-
Kamisi CTPYKTypH €HEeprodajaHcy Ta IOCTAaYabHUKIB E€HEepProHOCI-
B, HQ/IIHICT €HEPTONOCTaYaHHs 32 JOCTYITHUMH IiHAMHU I[LIIXOM
CTBOPCHHSI KOHKYPEHTHOTO PHHKY, eHeproedeKTuBHicTh). Dopmy-
BaHHSI EHEPreTUYHOI MpOorpaMu YKpaiHM HEe MO)KHA Ha3BaTH TaKHM,
0 3/IHCHIOETHCS «3 HYJIs», IEBHI HAJI0AHHS BXKE MAIOThCS, IPOTE i
3HAYHUX MOCATHEHB Yy IiH cepi e HEMAaE 3BaXKAIOUH, K MIHIMYM,
Ha MOJIONICTh HE3aJICKHOT YKpaiHu. 3 OmIAIy Ha Iepeopi€eHTYBAHHSI
Kypcy Ha 3axifHy €BpoIly, a TaKoX IMOTipIIeHHs BigHOcuH 3 Pociii-
cekoro Depeparriero, MO MPU3BOAUTH A0 3HAYHUX 3MiH B €Heproda-
JIAHC1 JIepKaBH, TENEPIITHIN Yac € TaKUM, KOJIH HapO/KYETHCSI HOBA
CTpareris KpaiHu B rany3i eHepreTuku. [Ipononyerbes Gopmysaru ii
Ha THX 3aCaJax, sKi CBOro yacy Oyno BUKOopHCTaHO B HimewuwuHi: i3
PO3YyMIHHSM, IIT0 PUHOK HE Ma€ PETYITIOBaTH ce0e TIUTHKU CaMOCTIHHO,
1 HaaHHAM 0COONMBOI poii B IbOMY Tporieci aepxkasi. Kpim Toro,
BPaXOBYIOUH BaXIJIMBICTh EHEPTETHYHOIO CEKTOPY, HEOOXiTHUM € Ha-
JIaHHSI HOMY OCOOJIMBOTO CTAaTyCy Ta MEBHOIO MipOI0 BKIIFOUEHHS i JI0
THIIUX CTPaTeriuHUX JOKYMEHTIB KpaiHW IIOJIOXKEHb, IO CIIPHUSTH-
MYTh [IEPIIOYEPIOBOMY PO3BUTKY CaMe JIaHOTO HAMPsMY.

JloBrocTpokoBa eHeprernyHa crpareris Himeaaunu go 2050 p.
CIpsMOBaHa Ha IPUHITUIIOBY PECTPYKTYPHU3AIIII0 €HEPTOCUCTEMH Kpa-
THH 1 sIBIIsI€ COOOFO TIEpeXiJl 10 BUCOKOS(HEKTUBHOI CHCTEMU BiTHOBIIIO-
BaHOI eHepreTuku. OCHOBHI 3aX0/IU EHEPreTUYHOI KoHIenii Himeu-
YHHHU, OHOBJICHOI Ticiist kKaractpodu Ha simoHchKid AEC dykycima-1,
3MIACHIOIOTHCS 3a TPhOMa HAINPSIMKAMH: 3MEHIICHHSIM CIOXKHBAHHS
EHeprii, MBUAKAM Ta Oe3MepepBHUM 30UTBIICHHSM BiTHOBIIIOBAaHUX
JDKepell eHeprii, po30yI0BOI0 THYYKHX H MOTY)KHHUX €IIEKTPOMEPEK.
OCHOBHI KiIBKICHI TIOKa3HUKH €HEPTreTHYHOI KOHIIEMIIii HiMEeIbKOTo
Ypsy, SIKi 3aITAHOBAHO JIOCSATHYTH, ITOJIaHO B Ta0M. 1.

AKIIGHT pOOUTHhCS Ha IHHOBAISAX Ta MEPEIOBUX TEXHOJIOTISX,
eKOHOMIYHO e(EeKTUBHUX 3axX0lax, SKi BiAMOBITAIOTh PHHKOBUM
TIPUHITUTIAM Ta KOHKYPEHIIii, a TaKO)K 3POCTaHHI TOKOJIIHHS 3 CHIIb-
HUMHU €KOHOMIYHHUMH MOXKJIMBOCTSIMH, HOBUMH POOOYUMHU MICISIMHU.
Tak, cranom Ha 2010 p., y BITPOBIiil eHepreTHii HaliqyBaloCh OJIH3b-
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k0 96,1 Tuc. npaiiBHUKIB, coHsuHii — 120,9 THC., Oiomaci — 122 Tuc.,
rizpoenepreTuii — 7,6 THC., TeoTepMalbHIi enepretuui — 13,3 THC.,
JOCIIPKEeHH] Ta aAMiHICTpYBaHHI raiy3i — 7,5 THC.
Tabnuys 1. Kinoxicni noxazuuxu, sKi 3aniano8ano 00CAeHYmu 6
Enepeemuuniii cmpamezii Himeuyunu

Poxu 2020 2030 2040 2050
Haeromuine BHENIH NapHHKOEHX - 40% - 50% - 70% - 80%
CepenoBHIe razie (v nopiensHHI 3 -95%
1990 poxom)
BigHoEmHOEaHI YacTka 35% 50% 65% 80%
IDKEpena eHeprii eNneKTpoeHeprii
3araneHa 9acTKa 18% 30% 45% 60%
Eneproedextuenics CrosHE aHHA -20% > - 50%
nepeRHHOI eHeprii
ENexTpoCnosHE SHHA -10% -25%
V Byniemsa - 10% (omanenns) - 80% nepeuHH O]
e eprii
TpaHcnopT -10% - 40% zarameHol
eH eprii

3a tBepmkeHHsaM C. Ayepa, Komicapa 3 MUTaHb TMOJITHKA TII00a-
Jizarii, eHepreTuky Ta KiiMary HiMedunHu, 3a OCTaHHI 11Tk POKIB,
po0oui Micls B Tajdy3i BiIHOBIIOBAaHOI €HEPTETHKH B LIJIOMY IOJBO-
imucsa no 380 tucsu. e 6inbue, HiX y aBToMOOLTBHIN ramy3i ®PH.

YinbHe Miclie B eHEPreTUYHIN CTpaTerii nocijgae eHeproeeKTHB-
HIiCTh. BOHa € KIIFOUOBHM MOMEHTOM 3aXHCTY HABKOJHIIHBOTO Cepe-
moButia. HaBiTh came MOHATTS eHeprii B HiMeuunHi TpyHTY€eThCS Ha
BiJIHOBITIOBaHUX JDKEpesiaX eHeprii Ta eHeproe(eKTUBHOCTI, 1 KepiB-
HUITBOM KpaiHU BHUCJIOBIIIOETHCS JyMKa, IO TO MOTEHIIal €Hepros-
OepeKeHHST MOJKHA 3HAUTH y BCIX Tamy3sx [7]

TakuM YMHOM, KIIFOUOBHM B eHepreTuyHiid crparerii ®PH € nu-
TaHHS eHeproe(eKTUBHOCTI, EHepro30epeKeHHs, EKOJIOTi{ Ta BiTHOB-
JIIOBaHOI eHepreTuky. Bunaerses, mo YkpaiHi ciniJ IpUTPUMYBaTUCS
came gaHoro Kypcey. IIpu npomy 3axoam 3 10ro BIpoBaKEHHS MatOTh
Oytu HeBiaknagHuMu. OcTaHHE 0OYMOBIIOETHCS SIK TOBIOCTPOKOBO
MEPCHEeKTUBOIO (TaK, 3a pe3yabTaTaMd OCTaHHIX JOCHIIKEHb, MH €
CBIJIKAMH TIOYATKy KiHI[SI ByIJICBOAHEBOI eHepreTHkH. «Touka Hero-
BepHEeHH» npuinuiack Ha 2013 p., komu o0cAT OTpUMaHO{ 3 BiTHOB-
JTIOBAHUX JKEPEN eJICKTPOCHEPTil MepEBUIITUB BYTIIbHY, HAQTOBY Ta
ra3oBy reHepaiiro pa3om y3ati (143 I'Bt nmpotu 141 I'Bt BiamosigHo),
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a BapTiCTh COHSYHOI Ta MOBITPSIHOT €NEKTPOCHEPTil MPOTITrOM OCTaH-
HiX JIBOX POKiB B HU3L KpaiH 3piBHsIIACS 3 BAPTICTIO TPAAUIIHHOI [8;
9; 10]), Tax 1 TAKTHIHUMHU HamipaMu. 30Kpema, K0 KpaiHoio 3apa3
Oyme TPOIEMOHCTPOBAHO CEPHO3HICTH HAMIPIB MO0 BIPOBAKCH-
HS BIIOBITHOTO KYpCy, BOHA MaTuMe 3MOTY OTpUMAaTH CEpHO3HY SIK
KOHCYJIBTaTHBHY, TaK 1 MaTepiajlbHy IOMOMOTY AJISl PO3BUTKY BiAIO-
BiHOTO HampsiMy. Tak, MPOTSATOM JIMIIEe OCTaHHIX THXHIB HiMmeuunHa
sronocunacs Hazgaru €200 muH, [IBefinapis — $100 miiH Ha TPoOeKTH
eHeproeeKTUBHOCTI, a SIMOHIsA BXKe Miamucana 3 YKpPaiHOW YTOmy
TIpo ITHOBHH KpeauT Ha cymy 108 mupa ien (mpubmmsao 18,3 mupx
IPH) Ha PEKOHCTPYKIIIO CUCTEMH JUIA MTOBHOTO Oi0JIOTIYHOTO OYH-
LICHHS CTiYHUX BoJ — bopTHHIBKOT cTanwii aepauii [11; 12; 13]. Tomy
0Co0IMBO HEOOX1THO MPUAUIUTH YBary caMme JaHUM MUTAaHHSM.

3nificHUTH 1Ie TepeayciM MOXKIMBO B €HEPreTW4Hil crparerii
VYikpaiau ma nepiox mo 2030 p. [14]. Cuix cka3aTy, mo 3a3Ha4veHi y
CTaTTi MMUTaHHSA (OCOOIUBO — MO0 JCP)KABHOTO PETYIIIOBAHHS Bij-
MIOBITHOT TaTy3i Ta BiIHOBIIOBaHUX JKepen eHeprii) B Ctparerii Bu-
3HAUEHO BiJHOCHO JIOKJIAJIHO, TPOTE IO paMKoBO. CIii pO3IUpUTH
BIJIMOBI/THI PO3/IUIM Ta BKA3aTH HEOOXIIHI JJIs1 BIPOBAKCHHS 3aX0/TH.
Kpim Toro, no1inbpHO CKOperyBatu MporHo3Hi nokasuuku Crparerii,
SIKi BXK€ JIOCTAaTHBO JIABHO BUKJIMKAIOTh 3ayBaXKeHHs. B 1iboMy Harpsi-
Mi JTOTUTBHAM € BUKOPHUCTAHHS OCTaHHIX PE3yIbTaTiB, OTPUMaHUX Bi-
TUYU3HSHUMH HAyKOBO-AOCJIIJHUMH yCTaHOBaMHM, Harpukiaaia, [HeTu-
TyTOM BinHOBIIOBaHOi eHepreTuk HAH Ykpainu [15].

BucnoBku. B po6oti 0yiio 10CITiPKeHO OCHOBHI TIOJIOXKEHHS Ta
LT CTPATEeTiYHOTO IUTaHyBaHHsI B Tamy3i eHepretuku y ®PH Ta 3xitic-
HEHO TPOTIO3MIIil MO0 BIOCKOHAJICHHS BITYM3HSHOI EHEepreTmuHOl
cTparerii. 30Kpema, 3arporoHoBaHo (OpPMyBaTH ii 3 OTIISATY Ha TE, IO
PUHOK HE Ma€ perylioBaTi ce0e TITbKU CaMOCTIIHO, 1 HAJaHHSM 0CO-
011BO1 poni B bOMY mporeci aepxasi. OOIpyHTOBaHO IOLIBHICTD
NpUIIIEHHS OCOONMMBOI yBarW eHEproeeKTHBHOCTI, eHeprozoepe-
JKCHHIO, SKOJIOTI Ta BIJIHOBJIIOBaHIM CHEPIeTHIll, OKPECIEHO, JIe Ta
SIKUM YMHOM BIIIIOBiHI HAIPSIMUA MarOTh OYTH peasli3oBaHi.

Jlo mepcrieKTHB MOAAIbIINX HAYKOBUX AOCIIIKEHb y JaHOMY Ha-
MIPSIMKY CITiJ BITHECTH aHaJi3 MacuBY 3000B’s3aHb B €HEPreTUYHIH
cepi 3 MeTOrO 30JIFMKEHHSI BIATTOBIAHUX Traly3eu.
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ToxyHoBa A.B. Ctpareriude niianysanusi B eHepreruui Himeuunnu: kio-

Y0Bi NOKA3HUKH Ta POJIb AE€PKABHOTO PEryJIlOBaAHHSA

V crarti Oyi0 JOCIIKEHO OCHOBHI MOJIOXKEHHS Ta LI CTPATerivHOIO IUIaHy-

BaHHsI B raiy3i eHepreTiky B Himeuunni. BHeceHO mpomo3utlii 1moa0 BI0CKOHAICHHS

BITUM3HSHOI €HEPreTHYHOI CTpaTerii.

KuirouoBi ciioBa: ruiaHyBaHHS, CHEpreTUYHa Oe3IeKa, CHEpPreTUYHa CTpaTeris,
3apyOiXKHUN TOCBI]
TokynoBa A.B. Ctparernyeckoe mianupoBanue B sHepreruke I'epmanuum:

KJIIOY€BbI€ IMOKa3aTe/Id U POJIb IOCYAapCTBEHHOI'0 PEryJIMpoOBaHusl

B crarpe Obln HCCIICAOBAaHbl OCHOBHBLIC IMOJIOKECHHA U LEJIU CTPATCTUICCKOIo

TJIaHUPOBAHUS B C(bepe OHEPTCTUKU B FepMaHI/II/I. BHeceHbI MPCUIOKEHUS KacaTelib-

HO YCOBEPUICHCTBOBAHUSA 0TEYECTBECHHOM 3Hep1"eTH‘-{eCKOﬁ CTpareruu.
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Tokunova A.V. Strategic planning in the energy sector in Germany: key
aspects and role of state regulation

The article deals with the basic indexes and objectives of strategic planning in
the energy sector in Germany. As a result of the investigation the list of trends was
formulated, which can be useful for Ukraine.

The proposal was made to form domestic energy strategy with understanding,
that market can’t be regulated only by itself.

That’s why the special role in this process must be assigned for the state regulation.
In addition, taking into account the importance of the issue, it is necessary to give
energy sector a particular status. In this connection conditions for first and foremost
development of this sector must be included to other strategic state documents.

It was detected, that Germany energy strategy’s key questions embrace energy
efficiency, energy saving, ecology and renewable energy. A conclusion, that this
course would be also useful for Ukraine was made. And it is reasonable to place a
special emphasis on this point in the Energy Strategy of Ukraine until 2030 year.
It’s essential to say, that this conception includes rules about previously mentioned
aspects, but these moments are defined somewhat superficial. Firstly it is necessary
to increase relevant chapters and correct Strategy’s projection activities, which excite
criticism for a long time.

Keywords: planning, energy security, energy strategy, foreign experience
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IIMBUIBHE TA CIMEVIHE ITPABO.
ITPOBJIEMI TOCITOJTAPCBKOTO TA
KOPIIOPATVBHOTO ITPABA. IUTAHHA
IIVBUIBHOTO TA TOCIIOTAPCHKOTO
CYIOYMHCTBA

Anby A.A.

YNPABJIHHA MAMHOM NEPEOBAYEHE
AOroBorPOM TA 3AKOHOM: LIMBINIbHO-
NMPABOBUWU AHANI3

V]IK 349.422

[ocTranoBka HaykoBoi mpooiaeMu. KoHCTUTYIIiSI TPOTOJIOIIYE
VYkpainy colianbHO0 AEep:KaBoIo, TOJIITHKA SIKOi CIpsIMOBaHa Ha (op-
MyBaHHS YMOB, sIKi 3a0e3mneunin O TiJiHe KHUTTSI Ta CBOOOIY PO3BUT-
Ky JronuHd. OIHAM 13 HampsIMKIiB BHYTPINTHBOI MONITHKA YKpaiHU
SIK COIIAJIbHOI JIEpyKaBU € 3aXHCT MPaB Ta 3aKOHHUX IHTEPECiB yCix
YacTUHH. 30KpeMa, BBEICHHS IHCTUTYTY YIpaBIiHHSI MallHOM B CH-
CTeMY IMBLIBHOTO 3aKOHO/IaBCTBA OYJI0 00YMOBJICHO TIOTpeOaMu €KO-
HOMIYHOTO 1 MOJITHYHOTO XapaKTepy, KOJIM OCHOBHUMH 3aBIaHHSIMH
PO3BHUTKY CTaJM JIKBiJAIlisl KPU30BUX SBHIN y HAIIIOHATBHIA €KOHO-
Milli, 3aTy9eHHsI 1HBECTHIIi, TPOBEJICHHS NpUBaTH3AIlil JepKaBHOL
BIIACHOCTI, IHTETpallisi HalliOHAIBHOT EKOHOMIKH y CBITOBY CHCTEMY
rocriofaptoBaHus. B Takux ymoBax BUpOOJIECHHS MPaBOBOi KOHCTPYK-
11, KO0 O MOTJIM CKOPHUCTATUCS yCi BEPCTBH HACEJIEHHS, B TOMY YHC-
J1i 1 He3aXHUIIeHi, CTAJIO MEePIIOYEPrOBUM 3aBJaHHSM JICPKABH.

Jns Bupimennst miei mpobaemu Oy0 MPUHHATO PsiT HOPMATHB-
HO-TIpaBOBHX akTiB, 30kpema Jlekper KMV Ilpo moBipui ToBapm-
cra”, 3Y "IIpo inoTreuyHe KpeauTyBaHHsI, ONepawii 3 KOHCOJIiJOBaHUM
inoteyHuM Ooprom Ta imoreuHi ceprudikarn” ta 3Y “Ilpo dinan-
COBO-KPEIUTHI MEXaHi3MU 1 YNpaBIiHHS MalHOM TpH OyIiBHHUIITBI
JKHUTIIA Ta OTepallisiX 3 HEPyXOMICTIO”, ajie 3aKOHO/IaBuOro BHpIIICH-
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HSl BOHO OTpUMAaJIo 3 MPUHHATTAM yrHHOTO LIK VKpainu B sikomy Mi-
crunucs 4.2 cr. 316 ta maBa 70 Ympasninas maitHom. Came 1uMu
HOpMaM¥ LUBIIBHOTO KOJEKCY Tepen0adyeHo KaTeropiro ynpaBiIiHHS,
KOTpa MOBMHHA BUHUKATH HA IMIJCTaBl AOTOBOPY, B JAHOMY BUIAIKy
Ma€eThCS HA YBa3i — JOTOBIp YIPaBIiHHS MAaifHOM Ta YiTKOI BKa3iBKH
3aKOHY, SIKa BKa3y€ Ha BUHUKHCHHS yIIPaBIiHHA B IEBHUX KOHKPETHUX
BHUIIA/IKAX.

Meta 1aHOTO JOCII/PKEHHS 3BOJUTHCS JI0 OKPECICHHS 0COOJIH-
BOCTEH ympaBliHHSA, K€ BUHUKAE Ha MiCTaBl JOrOBOPY Y1 BHACIIIOK
3aKOHY Ha OCHOBI aHaJi3y YHHHOTO 3aKOHO/IAaBCTBA.

AHagi3 octaHHix nociaimkens. Cepen HayKOBIIIB, sIKi aHAII3Y-
BaJI OKPEMi acleKTH JOBIpUMX BiHOCHH, c1ijx Ha3BaTu P.A. Maiina-
nuk, C.O. Cninmuenko, M.M. Cmtocaperchkuii, [.B. Benenikrosa, [T
Xapuenko, O.B. [I3epa, B.A. Bacunbsesa, B.B. Jlymp, FO.B. Kypmac, a
TaKOX cepel pociiichkux HaykoBIiB — 3.€. beneBonencrka, B.B. Bi-
tpsuckkui, B.O. Ho3opres, JI.}O. Mixeesa, E.C. IIpsub1X, A.A. Ho-
BHK, M.B. fIcyc Ta iHmIi.

Buxkiaa ocHoBHOTo Martepiany. YpaBiiHHS SIBISETBCS YHIBEP-
CaJILHOIO KaTeropi€ro, KOTpa BUKOPUCTOBYETHCS B MpUBATHIN cdepi
BiTHOCHH. TyT MM MOXEMO CIIOCTEpiraT YIpaBIiHHS, SIKE MOXKHA
MIOJTMTH Ha JIBI TPYTIH, a caMe YTPaBIIiHHS IOPUINYHIMU 0CO0aMH
Ta yIpaBmiHHSI MaitHOM. Y cBoix mocmimkeHHsX [.B. Cmacubo-dare-
€Ba HaBOJIUTH OLIBIII JeTaNBHINTY Kiacu]ikaiiro, sKa Ti€l0 YH iHIIOK0
MipOI0 PO3KpHBAE Li JABa €JIEMEHTH. 30KpeMa, BOHA BUIIISE MPaBO-
MOYHOCTI, SIKi CTOCYIOThCSI YNPAaBIiHHS OKPEMHUMH BHJAMH MaiiHa
(BCTaHOBJICHHS OIIKH HaJ MalilHOM, YIIPaBJIiHHS CHAANIMHOIO); JJOTO-
Bip JIOBIPYOTo yNpaBIiHHA MaifHOM; IPABOMOYHOCTI IO yTIPaBIIiHHIO
MailHOM TepUTOpialbHUX IPOMaJ, IIEPEJaHNX B YIIPaBIiHHS paliOHHUX
49 00JJACHUX Paj; YIPaBIiHHS OPUAMIHOIO 0CO000; IPAaBOMOYHOCTI
10 YIPaBIIiHHIO B MPOLIEC] BiJOKPEMJICHHS CIIPAaBU PO OAHKPYTCTBO
puanYHOi ocobu [7, ¢.17-20]. B Hamomy gociikeHHi MU OyieMo
PO3KpHUBATH caMe YIpaBJIiHHS MaHOM.

VipaBniHHS MaifHOM MO)KE€ BUHUKATH Ha TiICTaBi JOTOBOPY YU
4iTKO{ BKA3iBKM 3aKOHY. B mepiiomy BUIIaAKy BCTAHOBJIEHHS yNpaB-
JIHHS HA IJICTaBl IOTOBOPY € 3p0o3yMinuM siBuiieM. CTOpoHaMH Ta-
KOT'O TIPaBOBIJHOIICHHS BUCTYNAIOTh BIACHUK MaiHa — YCTaHOBHHK
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yIpaBiiHHs, 0C00a-ympaBUTelb Ta 0co0a, sika OTPUMYE BUTOAY Bij
TaKol JisuTbHOCTI — OeHedimiapiii un BurogoHadysad. Came 1i ocodu
BHCTYTIAIOTh Cy0 €KTaMH TAaKOTO MPABOYMHY Ta MAIOTh B3aEMHI ITpaBa
Ta 000B’s13KkW. Taka MisSTBHICTH CIIPSIMOBaHA Ha 30€PEKEHHS, 3aXUCT
Ta NIPUMHOXEHHS ICHYIOUOTr0 MaiiHa LUISIXOM 311HCHEHHS (PaKTUYHUX
Ta IOPUANYHUX Oii ynpasureneMm. Ha nymky 1.B. BenenikroBoi, meTta
JIOTOBOPY JIOBIPYOTO YIPAaBIiHHSI MAalfHOM Ma€ COLiajJbHO-CKOHOMIY-
HUil XapakTep i CIpsAMOBAaHA Ha 3aJJ0BOJIEHHS iHTepeciB cTopiH. Ii He
Tpeba OTOTOKHIOBATH 3 MOTHBOM YKJIQJaHHS JIOTOBOPY — €MOIIHHIM
CTIOHYKAaHHSIM B3ATH Ha cebe JoroBipHiI 000B’s3ku [2, ¢.179]. To6TO
ITiJ] TOBIPYHUM YIIPABIIiHHSAM PO3YMIEThCS CaMOCTIlHA JisSUTBHICTH Ke-
PYIOUOro 3 HalOIIbII €()EeKTUBHOTO 3AIMCHEHHS BiJ CBOTO iMEHi mpa-
BOMOYHOCTE BIacHuKa i (a00) iHIIMX MpaB 1HIIO0T 0cO0H (yCTaHOBHU-
Ka yIpaBJIiHHS) B IHTEpECax OCTaHHHOIO a00 3a3HAYECHOT HUM TPEThOT
ocobu (BuromoHadyBaua).

Ilo cTocyeThbest ynpaBIiHHS Ha IMACTaBl 3aKOHY, TO YHHHUM 3a-
KOHOJJaBCTBOM BCT@HOBJIIOETHCS IHCTUTYT OMIKH Ta MiKJIyBaHHS, SIKUH
nependavae yrnpapiiHHS MallHOM HeNi€e3aTHOi, OOMEXKEHO Ji€3/1aT-
HOI, MaJIOJIITHLOT Ta HEMTOBHOIITHLEOI 0CO0U 1 0cOOM BU3HAHOT Oe3Bic-
HO BIJICYTHBOIO, @ TAaKOXK YIPABJIHHS CIIaJKOBUM MaiHOM[6, ¢.408].
VY nmocmimxenni «Omika 1 mikiyBaHHA: Teopis 1 mpaktukay JI.IO.
MixeeBa 3a3Havae, M0 BiIMIHHICTD OITIKH Ta MIKITYBAaHHS BiJ OIIKH
HaJ MaliHOM TIOJISITa€ B METI JIaHUX IHCTUTYTIB Ta 00’ €KTaxX X mpaBo-
Boi oxopoHu. Omika HaJ MatHOM, IPUPIBHIOETHCS aBTOPOM JI0 JOBIip-
YOro yIpaBIiHHS, HAIllJICHA Ha 30€peKeHHs BCiMa criocobaMu MaitHa
0CO0M, TPUMHOXKEHHS 1IbOI'0 MaifHa, 1 JIMIIEC B KpaiHIX BHITaJKaX -
BHUTpa4yaHHS IIbOTO MaifHa 3 METOIO ToramieHHs 6opriB BracHuKa. Ha
BIZIMiIHY BiJ ITOTO OTTiKa (MKITyBaHHS) HaJl 0c000f0 mepeadavae Bee-
OiuHy OXOpOHY IpaB Ta IHTEPECiB MiIOMYHOI 0cO0H, SIK MAHOBHUX,
TaK 1 HEMalHOBHX, IO JOCATAETHCS B TOMY YHMCII 1 3a JOTOMOTOIO
BUTpauaHHs oro maiHa[S, ¢.84]. OcoOIMBOCTI TaKOTO yNpaBIiHHS
3BOMSITBCS JI0 TOTO, 1110 OMIKYH YM MIKJIyBaJbHHK 3000B’s13aHi A0aTH
po 30epeKeHHs Ta BUKOPUCTAHHS MaifHa MiJAOMIYHOTO B HOTO0 iHTEp-
ecax [4, cr.72]. LlikaBuM 3amummaeThesl PakT BCTAHOBICHHS TaKOTO
yIpaBIiHHS, aJke BiamoBigHo o crarti 60 [IK Ykpainu cyn BcraHOB-
JIIO€ OITIKY UM MIKJIyBaHHS 32 MOJaHHSAM OPraHy OIiKH Ta MiKJIyBaHHS.
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[le OinbIn OpUTiHANBHIINIA CUTYALlis BUAAETHCS 3 YIIPABIIHHSAM CIIaj-
KOBUM MaiHOM. AJpke BianoBijHo 1o crarti 1285 LK Ykpainu mis
MiATPUMaHHSA MaiiHa B HAJIEKHOMY CTaHi - HOTapiyc, a B HAaCEJIIEHUX
MyHKTax Je¢ HeMae HoTapiyca, BIAMOBIMHUN OpraH MiCIIEBOTO CaMo-
BpSAYBaHHS, Y pasi BiICYTHOCTI CIaIKOEMIIIB 200 BUKOHABIIS 3aIOBi-
Ty YKJIaJIat0Th JOTOBIp HA YIPABIiHHS CHAJNIMHOIO 3 1HIIIOK 0CO00¥0.
3 [bOTO BUILIMBAE BUCHOBOK, IO OMiKa (IIKIyBaHHS) TEeX mependa-
Yyae BCTAHOBJICHHS SIKOTOCh YIIPaBIIiHHS MaiiHOM. BpaxoByrouu Taky
FOPUCIUKINIO OpraHy OITIKU Ta MIKJIyBaHHS MO)KHA CKa3aTH, IO BiH
BHCTYTIa€ YCTAHOBHUKOM YIPABJIiHHS 32 JIOTOBOPOM YIIPaBIiHHS Maii-
HOM Ta IMOBUHEH 3/11iCHIOBATH KOHTPOIIb 3a JisIMUA YIIPABUTEIS, SKHHA
BIJIMOBITalIbHUI 3a 30€peKEHHS, TPUMHOKEHHSI, J0alINBe CTaBIICH-
Hs IO MaifHa UX 0Ci0, a TAKOXK 32 OXOPOHY iX OCOOMCTUX HEMAalHO-
BUX 1 MAfHOBHUX TPaB Ta IHTEPECIB.

UuHHUM 3aKOHOJABCTBOM, a came ctarti 54 1IK Ykpaiaum nepen-
Oauae, sKmO ¢izngHa ocoba — MiANpPUEMENb BU3HAHA OE3BICHO Bij-
CYTHBOIO, HeJli€3[]aTHOKO UM ii IIMBUIbHA JIi€31aTHICTh OOMEXeHa abo
SIKIIIO BIIACHUKOM MaifHa, SIKe BUKOPUCTOBYETHCS Y MiIPUEMHHIIBKIH
JUSUTBHOCTI, CTajla HeTTOBHOIITHS YU MAJIONITHS 0c00a, OpraH OIiKH
1 TKJITyBaHHS MOXKE NMPU3HAYUTH yIPABUTEIIS 1[bOr0 MalHa. [HIIMMU
CJIOBaMH, YKJIAIA€THCS JOTOBIp YIPABIIHHSI MaifHOM CTOCOBHO MaifHa
oco0wu, sIKa € manmpueMIieM. Buxonsuu 3 miel HOpMH MOYKHA 3pO3yMi-
TH, 10 YKIIAJCHHS TaKOTO JOTOBOPY € HEOOOB’SI3KOBUM Y BHITJKaX,
KoJ ocoba He € mianpuemueM. B cBoemy nocnimkenni FO0.B. Kypnac
OOTPYHTOBYE JOLIIBHICTD 3aIPOBAJKCHHS MOXJIUBOCTI YKIIAJICHHS
JIOTOBOPY YIPABIIHHS MAalHOM MaJIOJITHHOI YM HEHIOBHOJIITHHOT JH-
THHMU, KA T030aBJeHa 0aThKIBCHKOTO IMIKIyBaHHSA, ajieé B CHITy CBO€Q
HETIOBHOT IUBIIHHOI MI€3aTHOCTI CAMOCTIHHO HE Ma€ TpaBa BUMHSI-
TH TIOJIOHI TPAaBOYMHHM IIOJI0 MaiiHa, sike repelyBae B ii BIacHOCTI
1 moTpedye moctiitHoro npodeciiinoro ynpasninus [1, c.185]. Came
TOMY BB2)Ka€EMO 3a JIOIIJIbHE BBEJICHHS 000B’I3KOBOTO YKJIAJICHHS J10-
TOBOPY YNpPAaBIiHHS MaifHOM, B SIKOMY CTOPOHAMH MOBHHHI OyTH Op-
TaH OIMIKHU Ta MKIyBaHH:, K YCTAHOBHHK YIPABIIHHS Ta OMIKYH 4H
MKJTYBaJLHUK, K BIATOBIIHAN yIIPABUTEIb.

[omo ympaBiiHHS CIIAAIIMHOO, TO BiMOBiAHO A0 ynHHOTO [[K
VYkpainu oco0a, sika 3IiHCHIOE yIpaBIIiHHS, Ma€ TPAaBO HA BUNHCHHS
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OyIb-SIKMX HEOOXITHUX JIill CPSIMOBAaHUX HAa 30€PEIKCHHS CIIa [IIIMHU
JIO TIOSIBU CIIaJIKOEMIIIB a00 110 MPUAHATTS CHaALIUMHHA. BiamnosigHO
IMMH 0co0aMU MOXKYTh OyTH HOTapiyc abo BiAMOBITHHI OpraH mic-
IIEBOTO CaMOBPSAYBaHHS B HaceleHWX MYHKTaX, JI¢ HEMae HOTapiy-
ca[4, ct.1285]. Came 11i 0co0OH CIIPSIMOBYIOTB CBOIO JTIsITBHICTH Ha 30e-
pEeXKEHHsI Ta MPUMHOXKEHHS TIEPeaHoro B ynpabiiHHs MaitHa. Cif
3a3HAYMTH, IO MICJIsI MPUITMHEHHS JIOTOBOPY YIPAaBJIiHHSI, MaifHO HE

Moxe OyTH mepefane Buie3azHadeHuM ocodam|3, c.40].

BucnoBku. OTxe, BpaxoBYIOYH 0COOIMBOCTI 3[IHCHEHHS yTpaB-
JIIHHA MaifHOM, MO)XKHA 3 YTIEBHEHICTIO CKa3aTH, IO ITiICTaBOI0 BHU-
HUKHEHHSI TaKOTO TPaBOBIJIHOIICHHS B 000X Iepen0ayeHnx BHIIA-
Kax (He3aJIe)KHO YH IOPUINYHUM (DAKTOM € JJOMOBICHOCTh CTOPiH, YH
YiTKa BKa3iBKa 3aKOHY) € JOToBip. Lle € 11e oJHuM miATBEepIKCHHIM
3MilIaHOl MPUPOM JAHOI MPAaBOBOi KATEropii, ajyke B MEPBHHHOMY
BHUIIIAIL II€ € PEUYOBE TIPABO 0COOM, SKE ICHYE MOPYY 3 1HIIMMH IIpa-
BOMOYHOCTSIMH, 1 BUHHUKAE B TMPOIICCi YKIAICHHS ITOTOBOPY, STKHHA €
IIPaBOBOIO ITiJICTABOI0 BUHUKHEHHS YIIPaBIiHH:A. Takoxk, CITij cCKazaTH,
0 YKIIJICHHS JOTOBOPY MOBHHHO OyTH OOOB’SI3KOBHM FOPHINYHHM
(hakTOM BCTAHOBJICHHS YIPABIIHHS, aJKE came 3a JIOTIOMOTOK0 i€l
MPaBOBOI KaTeropii BIACTbCs e(PEeKTUBHO KOHTPOIIOBATU [Iii ympas-
JIAFOYOTO Ta Y BHUIMAMKY 3JIOBKHUBAHBL 3 MOTO OOKY, — IPUTATHYTH 10
BIAMOBIMATBHOCTI. Y BUMAAKaX MepeadaueHNX 3aKOHOM YITPABITIHHSI
TTOBUHHO BCTaHOBJIIOBATHCh BUKIIOUHO ICIS YKIJIAACHHS IOTOBOPY
MiXK OpPraHOM ONIKHM Ta MIKJIyBaHHs Ta BiINOBIJHOIO 0COOOIO-ympa-
BHUTEJICM, aJKE JJAHUM OpraH BHCTYIIA€ YCTAHOBHUKOM YIIPABITiHHSI.
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Examepuna Cepeeesna. — Mockesa, 2006. — 193c.
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Paoa YVrpainu. — Oghiy. euo. — K. Ilapnam. euo-eo, 2013. — 288c. — (bi-
briomexa oQiyiiHUX 6UOAHD).

5. Xapumonosa FO.C. ¥Ynpaeienue 6 epasicoanckom npase: npoonemvi meo-
puu u npakmuxu / FO.C. Xapumonosa. - M.: Hopma. - 2011. - 304c.

6. Matioanux P.A. [Ipobnemu 008ipuux iOHOCUH 6 YUBLIbHOMY NPAGi: MOHO-
epagis/ PA. Maioanux. — K.: “Budasnuuo-noniepagiunuii yenmp “Ku-
iscokuil ynigepcumem”’. - 2002. — 502c.

7. Cnacubo-@ameesa 1.B. [Ipo numanus 10puduyHoi CymHocmi ynpaguints
6 cyuachux ymoeax // Akyionepni mosapucmea. akyii, 61ACHICMb, KOPNO-
pamuene ynpaeninus. — X., 2002. — 172c¢.

Ay A.A. YnpaBiiHHg MaiiHOM nepeadayeHe J0roBOPOM Ta 3aKOHOM: LU~
BilbHO-IpaBoOBHIi aHAII3

V crarti 3aificCHeHO aHali3 NOPSsAKY YIPaBIiHHS MaiHOM, sSIKe BHHHKAE Ha Iij-
CTaBi JIOTOBOPY Ta 3aKOHY 3a JIOIIOMOTOK) BUKOPHUCTAHHs 3aKOHOAABCTBA YKpaiHU.
ABTOpPOM IOCII/UKEHO Ta MPOAHATI30BaHO Ipalli Ta IMyOmikaiii BUCHNX-IUBLIICTIB.
Ha OoCHOBI HpOBEACHOTrO IOCIIUKCHHS 3pOOJICHO BHCHOBKHU OO0 BIOCKOHAJICHHS
YIHHOTO 3aKOHOJABCTBA YKpPaiHH.

KorouoBi ciroBa: ynpaBiiHHS Ha IMiJCTaBi 3aKOHY, YIIPABIiHHS Ha MiACTaBi J0-
TOBODY.

Andy A.A. YnpapjieHUs] HMYIIIECTBOM NPeIYCMOTPEHO J0rOBOPOM M 3aKO-
HOM: IPaKIAHCKO-IIPABOBOH aHAIN3

B crarbe OCYyIICCTBIICH aHAIN3 MOPS/IKA YIPABICHUS HMYIICCTBOM, KOTOPOE
BO3HHMKAaeT HAa OCHOBAHHH JIOTOBOPA M 3aKOHA MMOCPECTBOM HCIIOJIb30BaHHs 3aKOHO-
JaTeNIbCTBa YKpaHHBI. ABTOPOM HCCIIEIOBAHbI U MPOAHATU3UPOBAHBI TPYIbI U MYy-
ONUKAIMH YYCHBIX-IUBUIMCTOB. Ha OCHOBE MPOBEICHHOTO HCCICHIOBAHUS CICIAHBI
BBIBOJIBI [10 COBEPILICHCTBOBAHHIO JICHCTBYOIIETO 3aKOHOATEIbCTBA YKPAHHBbI.

KiroueBble cJjioBa: yrpaBicHUEC Ha OCHOBAHHMH 3aKOHA, YIIPABICHHE HA OCHOBA-
HHH JIOTOBOPA.

Albu A.A. Property management provided by the contract and the law: civil
law analysis

Management is interdisciplinary specific category that applies to private law
relations. The need to manage both private and legal categories emerged from the
declaration of independence of Ukraine and putting the country on private-market
relations. To solve this problem, adopted a number of legal acts, including CMU
Decree, memory and storage, but it was a legislative solution to the adoption of the
Civil Code of Ukraine.

Property management may arise under contract law or clear indication. In the first
case management setting under the contract are understood phenomenon. Parties of
this relationship are the owner of the property - installer management person-manager
and the person who benefits from such activities - the beneficiary or beneficiaries. With
regard to management pursuant to law, the applicable law is established institution of
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guardianship, which provides property management incompetent, incapable, minor
and minor and the person listed as missing, and management of hereditary property.

Given the specifics of property management, we can confidently say that this
basis of the relationship in both cases provided (whether or legal fact is the agreement
of the parties, or a clear indication of the law) is a contract. This is yet another
confirmation of the mixed nature of the legal category, because it is the primary form
of property right person that exists alongside other powers, and there in the contract,
which is the legal basis of the government. Also, it must be said that the contract must
be legally establishing the fact of control, because it is through this legal category will
be able to effectively control the activity manager and in the case of fraud on his part
- to bring to justice. In cases envisaged by law to establish a management only after
an agreement between the body of guardianship and the person-manager, because
currently serves installer management authority.

Keywords: management by law, the management under the contract.

BbaHacesuy I.I.

NMPABA CINMOXWBA4YIB 3A OrOBOPOM INMPO
HAOAHHA CMOXUBYOIO KPEOUTY

VJIK: 347.45

@®opMyBaHHsI CIIOKMBYMX BITHOCHH Ta CIIOKUBUOIO 3aKOHOZAB-
CTBa B YKpaiHi 3aI109aTKOBAHO MICIIS IEPEXOAY KpaiHW 10 PUHKOBUX
pedopm Ta npuitHaTTa 7 motoro 1991 poky 3akony Ykpainu «IIpo
3aXHCT MPaB CIIOXKUBAYiB», SIKUM 3 IBOrO MOMEHTY MiAJgaBaBcs IO-
CTIMHOMY 1CTOTHOMY OHOBJICHHIO. Take OHOBJICHHS 3HIHCHIOETHCS 3
METOIO JIOCSITHEHHS! BiJIIOBIIHOCTI IIMBUILHOTO 3aKOHOIaBCTBA YKpa-
iHM cTamapTam €Bporneiickkoro Coro3y Ta iHIIIM MiKHApPOIHO-TIpa-
BOBHUM aKTaM y cepi 3aXHCTy MpaB CIIOKUBAUiB.

XapakTepHOIO 03HAKOIO MPABOBIIHOCHH 3a YYacTIO CHOXXKHUBadiB
€ HEpiBHE CTAHOBUIIE CYO €KTiB, HasBHICTh «CHJIBHOD» 1 «CIIAa0KOI»
CTOPOHU: 3 OJIHOTO OOKY BHCTYIAIOTh ITiIIPUEMIII, 1110 BOJOMIFOTH HE
JIUIIE KaIliTaJlloM, a i TIEBHUM 00CATOM HEOOXiMHUX (haXxOBUX 3HAHb
PO CBiK ToBap (TOCIYTY), a 3 IHIIOTO — IHAWBIAYATBHHUH CITOKUBAY
(pizngana ocoba), TKMH 3MYIIIEHHIA JOBIPATH HaJaHii iHhopMmariii mpo
ToBap abo mocuyry. [Ipote Tpaauuiiine noroBipHe MpaBo HE Halae
3BHYAHOMY CIIO’KMBady e(peKTUBHHUX crIoco0iB 3aXMCTy HOro iHTepe-
CiB Y BIiJTHOCHHAX 3 BUPOOHHKAMH, MPOAABLISIMH Ta MiAIPHUEMCTBAMH,
10 HAJIAIOTh MOCIYTH, OCKIJIBKK BOHO 0a3y€ThCsl HA MPUHIIUIIAX PiB-
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HOCTI CTOpiH, cBOOOAM AOTOBOPY. BiaTak BuHMKae moTpeda y popmy-
BaHHI CIELIATbHOTO CIIOKMBYOTO 3aKOHOJABCTBA.

[Mutanus kpeauTyBaHHSA (I3UYHUX OCI0 HA CHOXHBYI MMOTpedH
B YMOBaxX PHHKOBOI €KOHOMIKM BHMAararoTh ITOCTIHHUX IOCIIKCHb.
Oco06imBoi yBaru mNOTpeOye MUTaHHSA BIOCKOHAJICHHS KPEOUTHUX
MPOIYKTIB, 1[0 HAJAIOTHCS HACENECHHIO YKpaiHH, 3 BpaxyBaHHSM 3a-
PYODKHOI MPaKTUKK OaHKIBCHKHX 1 HEOAHKIBCHKUX KPEAUTHO-(iHAH-
COBHUX yCTaHOB, a TAKOX PO3BUTOK PUHKOBOI iHPPACTPYKTYpH, TIOB’ s~
3aHO{ 3 HAJIAHHSIM CTIOKUBUUX KPEJIUTIB HACEICHHIO.

Ha croromHi roctpo moctae nmpobiema 3aiiicHeHHS €(heKTHBHOTO
3aXHMCTy IpaB CIIOXKHMBAYIB 3a JIOTOBOPAMM IPO HAJAHHS CHOKHBUUX
kpenuTis. Came 3 Li€I0 METOI0 HEOOX1THO, y TIEpIly Yepry, BU3HAYNTH
00CSIT Ta BUAM LIUX TIPaB.

Cai 3a3Ha4YuTH, 110 Pi3HI ACHEKTH 3aXHCTy IPaB CIIOKHBAYiB
OyIy TIPEIMETOM JOCIIHKCHHSI OKPEMUX TUCepTarliii, 30kpema M.M.
I'ymumu [1], ILA. Ocetuncekoi [2], O.I1. ITucemennoi [3], FO.1O. Ps6-
yeHka [4], O.}O. Yepnsixk [5].

MeTto10 1aHO{ HAYKOBOI CTATTi € OCIIAKEHHS Cy4aCHOTO CTaHy
HOPMAaTHBHO-IIPABOBOTO PETYITIOBaHHS BiIHOCHH Yy cdepi 3aificHeHHs
Ta 3aXHCTY MIPaB CIIOKMBAYIB 3a JIOTOBOPOM PO HaJIaHHS CIIOYKHBYOTO
KpeAnTy, HAyKOBUX TOIVISIIB, @ TaKOXK KIIacH(IKaIlis T10CHTiKyBaHOT
CHCTEMH IPaB.

Brniepmre mpaBa crioxuBa4iB Oynu copmynboBani y Ilocnanni
[pesunenra CHIA Jlxona ®. Kenneni amepukancekomy KoHrpecy
15 G6epesnst 1962 poxy. B 1bomMy JOKyMeHTI, 30KpeMa, JeKJIapyBaIich
MpaBa CIIOXKMBa4iB Ha Oe3MeKy, Ha BHOIp, Ha iHoOpMaIio i TpaBo
OyTH BUCIIyXaHUM. Y TIONANBIIOMY JIO ILOTO MEPENiKy JAONAIOThCS:
MpaBO Ha OCBITY CIIOKMBAYIB; TIPABO HA CIPUSHHS CKOHOMIUYHUM iH-
TepecaM CIOKMBadiB 1 3aXUCT IUX IHTEPECIB; MPaBO HAa CTBOPEHHSA
IpPOMa/ICBKUX KOHCHIOMEPCHKHX OpraHizaliif; mpaBo Ha KOMIIEHCALlil0
30UTKIB; ITPaBO Ha 3/I0POBE HABKOJUIIHE cepenoBuiie [6, ¢.39.]. Cruin
3a3HauUTH, 10 Mporec GOPMYBaHHS Ta JOMOBHEHHS IpaB CIIOKHBa-
YiB TPUBAE 1 y TemepimHiil gac.

Cepen Mi>KHapOTHO-TIPAaBOBUX TOKYMEHTIB, SIKi TIOKJIMKaHI eek-
TUBHO PEryJIOBaTU BIJHOCHHH 13 3aXHCTy IpaB CIIOKMBAYiB MOXKHA
BUIIMUTH XapTilo 3aXUCTy CIIOXKHMBAdiB, SKa MpUKHATa Ha 25- ce-
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cii Koncynsrarusnoi Acam6iei €C 17 tpaBus 1973 poky [6, c.39] ta
«KepiBHI MPUHIMIHN JIsi 3aXHUCTY THTEPECIB CIIOXKMBAYiBY», CXBaJICHI
I'enepanbraoto Acam6neero OOH 9 kBiTHS 1985 poxky [7]. [lomoxenns
HaBEJICHUX, a TAKOX 1HIINX MKHAPOIHUX TOKYMEHTIB 3HAUIIUIA CBOE
BimoOpaskeHHs Yy HopMax 3akoHy Ykpainu «lIpo 3aXucT npaB Crioxu-
BadiBy [8].

Cnin 3a3HaunTH, 10 HOpMH 3akoHy Ykpainu «lIpo 3axuct mpas
CHOXXHMBAYiB», HAXKaJlb, OUIBIIO MIPOI CIIPSMOBaHI Ha Pery/roBaH-
HS BITHOCHH y c(epi 3aXHCTy MpaB CHOXKHUBAYiB — IMMOKYTIIIB TOBapiB,
HaTOMICTb TIpaBaM CIIOXKHBadiB POOIT Ta MOCIYT HE MPHUCBIICHO Ha-
JIE)KHOI yBaru.

AHaJizyroul mpaBa CIIOKHMBadiB 3a JOTOBOPOM NP0 HaJaHHS
CTHIOJKMBUOTO KPEAMTY, TOUIJIBHO B3SITH 32 OCHOBY iX MO/ Ha YHIBEp-
caJibHI Ta creuiaibHi, 3anpononoBanuii O.F0. Uepnsik [5, ¢.9]. Vui-
BepcaJIbHI TIpaBa CIIOKUBaYiB MPUTaAMaHHI JJIs yCiX (JopM ydacTi crio-
JKWBada y ITUBIILHO-TIPABOBUX BIIHOCHHAX, a CITCIiaibHI — IIe TIpaBa
CHOKMBAYiB MPU OTPUMAaHHI CIIO)KUBYOTO KPEIHTY.

Tak, 10 yHiBepcaJbHUX MPaB CIIOKMBAUiB 332 JOIOBOPOM IIPO Ha-
JaHHS CHOKMBYOTO KPEIUTY HaJIe)KaTh MpaBa CIIOKUBaviB, 3aKpiIieHi
y Pozpini II 3akony Yipainu «IIpo 3axucT mpap CrioKUBaviBy.

3okpema, BiamoBiaHO 10 4.1 cT. 4 3akony Ykpainu «IIpo 3axmct
TIpaB CTIOKMBAYiBY, CIIOKUBAYI ITiT Yac MPUAOAHHS, 3aMOBJICHHS a00
BHKOPUCTAHHS TPOMYKILii, AKa pealizyeThcss Ha TepuTopii YKpaiHw,
JUIs 33/I0BOJICHHSI CBOTX 0COOMCTHX MOTPEO MAIOTh:

1) mpaBo Ha 3aXHCT CBOIX MpaB JiepkKaBoto. JaHne mpaBo KoHKpe-
TU3YETHCS Yepe3 BCTAHOBIECHHS 3aKOHO/IaBCTBOM (CT. 5 3akony Ykpai-
Hu «IIpo 3aXuCT mpaB CIIOKUBaUiB» ) 000B’SI3KIB IeP>KaBH MO0 3aXU-
CTy TIpaB CIIOXKMBadiB. Tak, AeprkaBa 3a0e3medye CIIoKUBaYaM 3aXHCT
iX TpaB, HaJa€ MOXIIMBICTh BUIBHOTO BHOOPY MPOIYKIii, 3M100yTTs
3HaHb 1 KBajiQikarlii, HCOOXITHUX I MPUHHSTTS CaMOCTIHHHUX pi-
LICHB ITiJ] Yac NpuAOaHHS Ta BUKOPUCTAHHS MPOAYKIIT BiIOBIHO 10
ix motpe0, i rapaHTye MpuaOaHHs a00 OJlepKaHHS MPOAYKIIIT IHIIMMHU
3aKOHHMMH cTIoco0amMu B 00Cs31, 110 3a0e3Meuye piBeHb CIIOKUBAHHS,
TMOCTATHIN IJIs MATPUMAHHS 3I0POB’S 1 XKUTTEMISITEHOCTI. JlepkaBa
CTBOPIOE YMOBH JIISi OTPUMAaHHS CIIOKMBadyaMH IMOTPIOHUX 3HAHP 3
MUTaHb peanizawii iX npas.
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2) mpaBO Ha HaJEXKHY SKICTh MPOAYKLIi Ta 0OCTYroBYBaHHSI.
3rigHo 4. 1 ¢T. 6 BUKOHaBEIb 3000B’s3aHUIN TepeIaTH CIIOKHUBAUEBI
MIPOIYKITIF0 HAJICKHOI SIKOCTI, a TAaKOXK HaJaTh iH(OpMaIIiio mpo o
npoxaykitito. [lepkaBa 6epe Ha cebe 000B 130K BCTAaHOBIIOBATH TTEBHI
BHMOTHY MO0 SKOCTI. Lle 3MiiCHIOEThCS NUISIXOM TMPUHHSATTS BiAIIO-
BiJIHUX 3aKOHIB, CTBOPCHHS Bi/ITOBITHUX OPTaHiB 3 KOHTPOITIO 32 sKiC-
TIO TOBapiB (POOIT, MOCITYT) Ta 3aXUCTY MPaB MOTEPITLIUX.

3) npaBo Ha Oe3neKy NpoAyKIii. JlaHe mpaBo CriokuBaviB KOHKpe-
TU3y€eThes B CT. 14 3akony Yikpaian «IIpo 3aXxucT mpaB CrIOKHBadiBy.
CrnioxmBay Mae€ TPaBo Ha Te, MO0 MPOMYKINiS 3a 3BHYAWHUX YMOB ii
BHKOPHUCTaHHSI, 30epiranHs i TpaHCTIOPTYBaHHS Oyia Oe3IeYHOI0 IS
HOTO JKUTTS, 370POB’sI, HABKOJMIIHHOTO PUPOJHOTO CEPElIOBHIIA, a
TaKOXX HE 3aBAaBaja MIKOAW HOro MaiiHy.

4) mpaBo Ha BIJIIKOAYBaHHS MIKOAM (30MTKIB), 3aBHaHKX Aedek-
THOIO 49U (habcr(]PiKOBaHOIO MPOAYKIIEI0 a00 MPOAYKIIEI0 HEHAJICK-
HOI SIKOCTi, a TaKOX MaHOBOI Ta MOpaibHOI (HEMaiHOBOI) ITKOIH,
3aro/lisiHO HeOE3IMEeYHOIO JIJIS XKUTTS 1 370POB’ S JIFOIeH MPOIYKIIEI0 Y
BUMAJIKaX, TIepe10aueHNX 3aKOHOIABCTBOM;

5) mpaBo Ha 3BEpPHEHHS J0 CyAy Ta iHIIUX YITOBHOBAKCHUX OpTa-
HIiB JIep>KaBHOI BIIaJIM 32 3aXMCTOM TOpyIIeHuX npas. Lle mpaBo cro-
KUBadaM 3a0e3Meuy€eThes ITSIXOM Ha/IaHHsI M JI0IaTKOBUX T'apaHTii.
Tak, cnoxuBadi 3BUTHHSIOTHCS BiJl CIUTATH JCP)KAaBHOTO MHTa 3a TI0-
30BaMU, 11O TOB’s3aHi 3 MOPYIIEHHsAM ix mpaB (4. 3 cT. 22 3akoHy
Vkpainu «IIpo 3axucT npaB CIOKUBAYiB»), a HHUBIIBHO-IIPOLIECYaITb-
HE 3aKOHOJIaBCTBO HA/a€ IM MOXKIIMBICTH BUOOPY MiICYTHOCTI.

6) mpaBo Ha 00’eTHaHHS B TPOMAJICHKI OpraHi3allii CIIOKUBaviB
(06’eqnannga cnoxuBaviB) (cT. 24 3akony Ykpainu «IIpo 3axuct npas
criokuBadiBy ). OO’ € THAHHS CTIOKUBAUIB € TPOMaICEKIMH OpTraHi3aIri-
SIMH, 1110 3/1IHCHIOIOTH CBOIO JIiSUTBHICTE BIATIOBITHO 0 3akoHYy YKpai-
HU «IIpo 00’ €qHAHHS TPOMATSIH.

OxpiM HaBeJCHUX MPaB CIOKMUBAYiB, 10 YHIBEPCATIbHUX (3arajib-
HUX) TpaB CIIOYKHBaYiB 3a JOrOBOPOM PO HAJTAaHHS CIIOKHBYOTO Kpe-
JITY TaKOX HaJleKaTh MpaBa y BUMAJKY IMOPYIICHHS YMOB JOTOBOPY
PO BUKOHAHHS pOOIT (HaIaHHS TOCITYT), TIpaBa y BUTIAAKY BUSBIICH-
HsI HEJIOJIKIB y HaJaHild nociy3i, nependadeni ct. 10 3akony Ykpai-
HU «IIpo 3axucT npaB crioXUBadiBy», MpaBa y cepi TOPriBeabHOrO Ta
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1HIIUX BUIIB 00ciayroByBaHHs (cT. 17 3akony Ykpainu «[Ipo 3axuct
MIpaB CIIOKUBAYiBY ), IPABO HA BU3HAHHS HEIIHCHUMHU YMOB JIOTOBODY,
SIKi 0OMEXYIOTh TIpaBa crioxuBadiB (cT. 18 3akony Ykpaiau «IIpo 3a-
XUCT TIpaB CTIIOKUBAUiBy), IPaBO Ha CBOOOIY BHOOPY MPOAYKIIii (IT0-
CIIyTH), TIpaBO Ha cBOOOAY BosieBHsBIeHHs (cT. 21 3akony Ykpainu
«IIpo 3axuCT paB CIIOKUBAUIBY).

OpHak, TOTPiOHO 3a3HAYMTH, 10 YHIBEpCabHI (3arajibHi) mpasa
cCrioKuBadviB, nependaueni crartsmu 12 ta 13 3akony Ykpainu «IIpo
3aXHCT MPaB CIIOKUBAYiBY», HE TIOMIMPIOIOTHCS HA CIIOXKHUBAUiB 3a JI0-
TOBOPOM IPO HAJIAHHS CIIOXKUBYOTO KpeuTy. MoBa iiJie, 30KkpemMa, po
[IpaBa CIIOXKMBaya y pasi yKIaJeHHsS JOTOBOPY 11032 TOPrOBEIbHUMHU
a00 oicHUM NPUMIILIEHHSAMH, & TAKOXK ITPaBa CIIOKUBaYa y pasi ykia-
JICHHSI JIOTOBOPY Ha BiJICTaHI.

3a yciMa CHOXMBauyaMH OJTHAKOBOIO MipOIO BU3HAETHCS MPAaBO
HAa 33/I0BOJICHHSI 1X CIIO)KWBYMX IIPAB, TOMY BCTAHOBICHHS OyIb-SKHX
TepeBar, mpssMux abo HEMPsIMUX 0OMEKEHB MpaB CIIOKHUBAdiB HE JI0-
IIyCKAETHCS, KPIM BUIAJKIB, IEpea0adeHnX 3aKOHOAABYNMH aKTAMH.

Jlo cneuianbHUX IpaB CHOXHMBAuyiB 3a JOrOBOPOM IIPO HaJaH-
HSl CIIOKMBUOTO KPEAWTY HaleXaTh mpasa, nependadeni cr.11 3axo-
Hy Ykpainu «[Ipo 3aXuCT mpaB CIIOKUBAYiB» Ta MpaBa 3aKpillieHi y
Hopmax §1 Ta 2 I['maBu 71 LluBineHOTO Komekcy Ykpainu (mami — LIK
VYkpaian).

AHani3yroun 3a3Ha4eHi HOPMATUBHO-IIPABOBI aKTH MOYKHA BH/Ii-
JIMTH TaKi paBa CII0KKBaya 3a JJOrOBOPOM PO HAAAHHS CIIOKHBYOTO
KpEenuTy:

1) npaso na nosny ma 0ocmogipHy ingopmauiro.

Moga #ine mpo nependadenwmii 4.2 ct.11 3akony Ykpaiau «IIpo 3a-
XUCT TIpaB CIIOKUBAYiB» 000B’SI30K KPEIUTOAABIL ITepe] YKIaACHHIM
JIOTOBOPY PO HAJAaHHS CIHOXUBYOTO KPEIUTY HOBIJOMHUTH CIOKHBA-
Ya y MUCbMOBIi hopma mpo:

a) 0co0y Ta MiCIIE3HAXOKCHHS KPEJIUTOIABIIS;

0) KpeAUTHI YMOBH, 30KpeMa:

*  METY, U AKOI CTIOKUBYMN KPEeTUT MOke OyTH BUTPadeHUH;

*  opmu ¥oro 3abe3meucHH;

* HasgBHI (HOPMHU KPETUTYBaHHS 3 KOPOTKHUM OITUCOM BiIMiH-
HOCTEH MiX HIMH, B TOMY YHCII MiXK 3000B’SI3aHHSIMH CIIOXKHBAYa;
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*  THII BiJICOTKOBOI CTaBKH;

*  CyMY, Ha SIKYy KPEIUT MOKe OyTH BUIaHUIA;

*  OpIEHTOBHY CYKYITHY BapTiCTh KPEAHUTY (B MPOIICHTHOMY 3Ha-
YeHHI Ta TPOIIOBOMY BHpa3i) 3 ypaxXyBaHHSIM BiJCOTKOBOi CTaBKH 3a
KpPEIUTOM Ta BapTOCTi BCIX MOCIYT (peecTparopa, HoTapiyca, CTpaxo-
BHKA, OL[IHIOBa4a TOLO), OB’ I3aHUX 3 OACPKaHHIM KpEIUTy Ta yKJa-
JICHHSIM JIOTOBOPY MPO HaJlaHHS CIIOKUBUOTO KPEAUTY;

*  CTPOK, Ha SIKHH KpeIuT MOXe OyTH OfIep:KaHHH;

*  BapiaHTH MOBEPHEHHS KPEANTY, BKIIOUAIOUN KiTBbKICTh TUIaTe-
XKIB, IX 4aCTOTy Ta 00CSTH;

*  MOXJMBICTH JOCTPOKOBOTO IOBEPHEHHS KPEAWTy Ta HOro
YMOBH;

e HeOOXIAHICTH 3A1HCHEHHS OLIIHKU MaiHa Ta, SKIIO TaKa OLliH-
Ka € HeOOX1IHO0, KUM BOHA 3/1HCHIOETLCS;

° TIOMATKOBHUH PEXXHMM CIUIATH BIJICOTKIB Ta MO JepkaBHi cyO-
CHUil, Ha SIKi CITO)KWBAY Ma€ IpaBo, ado BiJOMOCTI TIPO Te, BiJ KOTO
CHIOKMBAY MOJKE OJIEpIKaTH MOKIaIHIITy iH(pOopMaITiio;

* TIepeBard Ta HEAOJIKU MPOIIOHOBAHUX CXEM KpPEIUTyBaHHSI.

O00B’s130Kk 0aHKy MPU YKJIAACHH] JOTOBOPY CIIOKHUBYOTO KPEIH-
Ty IMCHMOBO TOBIJIOMJISITH CIIOXKKMBa4a BUIIe3a3HAYCHY 1H(POpPMAILit0
niepenbadennii Takox 1.2.1. Iloctanosu Ilpasninas HamionamsHOTO
Oanky Ykpainu Big 10 TpaBasa 2007 poxy Ne 168 «IIpo 3aTBepmxeH-
Hs TIpaBWI HaJaHHS OaHKaMH YKpaiHu iH(opMarlii CroXuBady IMpo
YMOBH KpEIUTYBaHHS 1 CyKyIHY BapTicTb kKpenuty» [9]. Taka ingop-
Mallist 4715 CIIOKKMBaya € BKpail BaXKJIMBOIO, OCKIIBKH 03HAHOMHBIIHCH
i3 HEr0, BIH 3MOKE BUPILIUTH JIJIsl ce0€ HACKIIBKHU CIPaBEJIMBUMU €
YMOBHU KPEIuTY, SIKUM oMy MOke OyTH HaJaHWW BIATOBITHUM OaH-
KOM.

Cuain 3a3Ha4MTH, 10 B YKpaiHi, HE3BA)KAIOUX HA 3aKOHOAABYE 3a-
KpiIJICHHS, HE TIOBHOIO MipOIO peati3yloThesl Taki MpaBa CIIOKHBadiB
y KpeAUTHO-(PIHAHCOBUX MTPABOBIIHOCHHAX, SIK IPABO HA JOCTOBIPHY
iH(pOpMAIIiIo PO TOCIYTy Ta yMOBH A0roBopy. CrioxkuBaui He MarOTh
aHi mocTarHpol iHpopMaii mpo (iHaHCOBI MOCIYTH, SKi IM HaJAIOTh,
aHl HeOOXiJHUX 3HaHb, 00 iX 3p0o3yMiTH. BOHN HE 3aBXIM MOXYTb
OLIHUTH PiBEHb PHU3MKIB 1 MOXKJIMBI HACHIIKW HAOYTTS IOAATKOBUX
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banacesuu 1.1.

(iHaHCOBHX 3000B’sI3aHb Ta MOPIBHATH YMOBH HaJlaHHS MOCIYT, IO
MIPOTIOHYIOTHCS PI3HUMHU (PIHAHCOBUMH yCTaHOBAMH.

2) npaeo Ha 6IOKIUKAHHA CBOEI 3200U HA YKNAOEHHA 002080y
NP0 HAOAHHA CHOMHCUBYO20 KPEOUm).

Oco0OmuBuM € niependavdennit 4. 6 ta 4. 7 ct. 11 3akony Ykpaiau
«IIpo 3axucT mpaB CIOXKHBAYiB» MOPSAOK BiAKIUKAHHS 3rofu (ax-
LENTY) MO3UYaTbHUKOM-CIIOKHBaYeM. 30KpeMa, CIIOKUBay Ma€ PaBo
MPOTSATOM YOTHPHAISTH KaJeHJAPHUX JHIB BIIKJIMKATH CBOIO 3TOIY
Ha YKJIQJICHHS JIOTOBOPY PO HaJaHHS CIIOXKHBYOTO KpeauTy Oe3 rmo-
sicHeHHs IpuuunH. [lepebir nboro CTPoKy po3MOUUHAETHCS 3 MOMEHTY
repesadi Crio’KUBa4eBi NPUMIpHUKA YKIIaJEHOTO 0TOBODY.

Bigknukanas 3rogd oOpPMITIOETBCS MHCHMOBHUM ITOBiIOMIICH-
HSIM, SIKE CIIO’KMBa4 3000B’SI3aHUH MOJATH OCOOKMCTO Y Yepe3 yIoB-
HOBa)KEHOTO TMPEJCTaBHUKA a00 HaJicIaTH KPeIUTOMIABIIO /10 3aKiH-
YeHHsS! 3a3HAYCHOTO CTPOKY. 3 BiJKIMKAaHHSIM 3TOAM HA YKIAJICHHS
JOTOBOPY IPO HaJaHHS CIIOKUBYOTO KPEOUTY CIIOKMBAad HMOBHUHEH
OZIHOYACHO IOBEPHYTH KPEIUTOIABLIO KOIITH a00 TOBApH, OJepKaHi
3TiJTHO 3 JJOTOBOPOM.

CrniokMBau TakoX CIJIaYy€ BiACOTKH 3a MEpiof] MK MOMEHTOM
OZIep>KaHHsI KOILITIB Ta MOMEHTOM iX MOBEPHEHHS 3a CTaBKOIO, BCTa-
HOBJICHOIO B ToroBopi. CriokuBad He 3000B’sI3aHUH CIIa4yBaTH OyIb-
SIKi 1HTIT 300pH Y 3B’ SI3KY 3 BIIKIIMKAHHSIM 3TOIH.

Kpenuronaseups 30008’ s13aHUI MOBEPHYTH CIIOKMBAYEBl KOLITH,
CITAYEeHI HUM 3TiJHO 3 JOTOBOPOM IIPO HaJaHHS CHOXKUBYOTO KpeIu-
Ty, ajle He Mi3Hille, HK MPOTATOM CeMH JHIB. 32 KOXKHUH J1eHb 3a-
TPUMKHU TOBEPHEHHS CIIOXKMBady KOWITIB, CIUIAYEHWX HUM 3TiIHO 3
JIOTOBOPOM ITPO HAJIAHHSI CTIOKUBUOTO KPEJAUTY TIOHAJT YCTAHOBICHHH
CTPOK (CiM THIB), CITO)KMBAYEBi BHILIAUYETHCS HEYCTOMKA B PO3MIpi
OJIHOTO BiZICOTKA CyMHM, HAJISKHOI 10 TIOBEPHEHHS KPEAUTOAABLIEM.

[Ipote npaBo BiAKJIMKaHHS 3rOIU HE 3aCTOCOBYETHCS IIOO:

1) CIOKMBYHMX KPEAUTIB, 3a0€3MEUCHUX 1OTEKOIO;

2) CTIIO’)KUBYUX KPEAMTIB HAa IPUAOAHHS KUTIIA;

3) CIIOKMBUMX KPEIUTIB, HAJAHUX HA KYIIBIIO MOCIYTH, BHKO-
HaHHS K01 BiOYJIOCS 0 3aKiHYCHHS CTPOKY BiIKITHMKAHHS 3TOIH.

3) npaso 00cmpoKo6020 noeepHEnH Kpeoumy.
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Binmoigao no 4. 8 ct. 11 3akony Ykpainu «IIpo 3axwucr mpas
CIIOJKMBAYiB» CHOKHMBAY Ma€ MPaBo JIOCTPOKOBO IOBEPHYTH CIIOKH-
BYMIA KPEIHT, Y TOMY YHCII HMUISTXOM 30UTBIICHHS CyMH TIEPiOIMYHUX
BHITIAT. SIKIIO CTIOKWBad CKOPHCTABCS MPABOM TIOBEPHEHHS CITOXKH-
BYOTO KPEAUTY MUITXOM 301IbIIIEHHS CYMH TIEPIOINYHUX BHUILIAT, Kpe-
JUTONIaBeIb 3000B’I3aHUN 3MIMCHUTHU BIAMOBIHE KOPUTYBaHHS Kpe-
JUTHUX 3000B’s13aHb CIIOKKMBaya y OiK iX 3MEHILICHHSI.

CrniokuBau y pasi JIOCTPOKOBOTO MOBEPHEHHS CIIOKHBYOTO Kpe-
JTUTY CIUTA4y€ BiJICOTKHM 32 KOPUCTYBAHHS KPEIUTOM Ta BapTICTh BCiX
MTOCIIYT, TIOB’SI3aHUX 3 OOCIYTOBYBAHHSM Ta TOTANICHHSIM KpPEIHTY,
3a mepionl (paKTHYHOTO KOPUCTYBaHHS KpeautoM. Kpeauronasiro 3a-
OOpOHSETHCS BIAMOBISITH CIIOKMBAady B NPUHHATTI IUIaTeXKy Yy pasi
JOCTPOKOBOTO MOBEPHEHHSI CIIOKUBYOTO KPEIHUTY Ta BCTAHOBIIOBATH
Oy/b-SIKy JTIOAATKOBY IUIATY, OB’ SI3aHY 3 JOCTPOKOBUM TIOBEPHEHHSIM
CTIOJKUBUOTO KPEMTY.

Opmnak, 6aHK HE TMO30aBICHHUHA TTpaBa BU3HAYATH YMOBH JIOCTPO-
KOBOTO TTIOBEPHEHHSI KPEIUTY, PO SIKi BiH 3000B’3aHUN MTOBIIOMUTH
criokuBavya. TakuMH yMOBaMH MOXYTh OyTH HE TiIbKH OaHKiBCBKi
KOMicii, aje 1 MpoueAypHI BHUMOTH JIO JIOCTPOKOBOTO IOTAIICHHS
Oopry. B kpenuTHHX J0roBopax Moxe OyTH MPOMUCAHUI 000B’ 30K
Mo3WYaIbHUKA 32 KiJbKa JHIB IMOBIIOMHUTH OaHK IPO TUIAHOBAHE JI0-
CTPOKOBE TIOTAIIeHHS KPEIUTY, OIIadyBaTH IJIaTeXi TUTHKA B TTEBHO-
My BifiyieHHi OaHKy, HaJjaBaTH MeHeKepaM OaHKY KOITii KBUTAHIIIH
HE Mmi3Hime 3 JHIB micis omiard i T. . HeBUKOHAaHHS TakuX yMOB
KPEIUTHUX JIOTOBOPIB TAKOXK MOYKE PO3IIHIOBATHCS OAHKOM SIK TIOPY-
LICHHS T03UYaIbHIUKOM 3000B’s13aHb. Y TaKOMY BHUIIJIKy OaHK 3MOXKE
3aCTOCYBAaTH JI0 MO3WYAJIbHHUKA Tepea0dadeHi JOroBOPOM MipH BiaIo-
BiTaIbHOCTI, B TOMY UHCJIi, HapaxyBaTu mrpadHi cankmii [10, c. 42].

4) npaeo na pecmpykmypusauiio.

Cunin 3a3HaunTy, o y 4.12 ct. 11 3akony Ykpainu «IIpo 3axuct
IpaB CIOXXHMBAYiB» 3aKPIIJICHO OCOOIMBOCTI pPeCTPyKTypHu3allii 3a
CTIOJKUBUUM KPEITUTOM.

30kpeMa, pecTpPyKTypH3allisi, BiAMOBIIHO JO BKa3aHOI HOPMH,
3I0IMCHIOETBCS IIIISIXOM:
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banacesuu 1.1.

1) HajjaHHS TO3WYAIBHUKAM BIJICTPOYKH CIUIATH CYMH OCHOBHOTO
0opry 3a JIOrOBOpPaMH MPO HaJIaHHS CHIOKUBYOTO KPEAUTY Ha CTPOK HE
OisbIIe TPHOX POKIB;

2) TPONOBXKEHHA CTPOKY JOTOBOPY PO HAJAHHS CIIOKHBYOTO
KpEeINTY 3 ypaxyBaHHSIM OOMEXeHb, 1110 JII0Th y OaHKaX, Ta 00CTaBHH
o0 (iHAHCOBOTO CTaHy MO3MYAIbHHKA;

3) 3MiHM MeXaHi3My HapaxyBaHHS BiJICOTKIB TaKUM YHHOM, 1100
YacTUHA IIOMICSYHUX IJIATEXKIB 3 00CITyroByBaHHS KPEIUTIB HE Iiepe-
BHIIyBajia 35 BiJICOTKIB CyKYITHOTO MiCSYHOTO JIOXOAY CiM i;

4) momiTy iCHYFOUOTO KPEIUTHOTO 3000B’I3aHHS B IHO3EMHI Ba-
JIFOTI 32 JIOTOBOPOM IIPO HaJIaHHS CHOXKHBYOTO KPEAHUTY Ha: 3000B’s-
3aHHs, 3a0e3MeyeHe iMOTEKOI0, Y PO3Mipi 3aJHIIKY KpEIUuTy Ha MO-
MEHT PEeCTPYKTypH3allii, BAPAXKEHOTO B TPUBHSIX 3a KypCOM, IO JIisiB
Ha MOMEHT OTPHMaHHS KpeInTy; 3000B’si3aHHsI, He 3a0e3reueHe irmo-
TEKOI0, y PO3MIpi PI3HUII 3aJHIIKY KPEIUTY B TPUBHSIX 32 KypcoM Ha
MOMEHT PECTPYKTYpH3aIlii Ta 3aIHIIKY KPEIUTY B TPUBHSAX 32 KYPCOM,
10 JisiB HA MOMEHT OTPUMAaHHS KPEINTY, SIKE TIOBHICTIO BUKOHYEThCS
B KiHIII CTPOKY JIOTOBOPY MPO HAJAHHS CIIOKHBYOTO KPEITUTY.

BaHk Mae mpaBo 3a pecTpyKTypU30BaHUMU JIOTOBOPaMH 3BLJIbHU-
TH MO3WYAIILHUKIB BiJ| CTUIaTH OyJb-SIKHX IITpaQHUX CaHKIIN 3a He-
CBO€YACHE BUKOHAHHS YMOB KPEIUTHUX JIOTOBOPIB, 110 BUHUKIH JIO
JIaTH TaKoi PeCTPYKTypH3aIlii.

Taxum 4MHOM, 3aITPOMIOHOBaHA AaBTOPOM KJ1acuQiKallis paB CIio-
YKUBa4a 3a JIOTOBOPOM IPO HAJIaHHS CIIOXKUBYOTO KPEIUTY Ma€ SIK TeO-
pETHYHE, TaK 1 MPAKTUYHE 3HAUYCHHS, 2 HABE/ICHI BHIIE HAYKOBI TIO3HIII1
MOXYTh OyTH BUKOPUCTaHI y IOAAIBIINX HAYKOBUX JOCIIHKEHHSIX.

1. I'youma M.M. 3axucm npas cnoxcueauié 3a 002060poM NPo HAOAHHSL M-
PUCIUYHUX NOCTYe: QUC. ...KaHO. opud. nayk: 12.00.03 / M.M. I'youma.
— lgano-@panxiscok, 2013. — 212 c.

2. Ocemuncora I'A. LuginbHo-npagosuti 3axucm npag cnodiCU8ayis 3a 3aKo-
Hooascmeom Ykpainu: asmope. ouc. Ha 3000ymMms HAYK. CIMYNEHsI KAHO.
opuo. nayk: cney. 12.00.03 / I'A. Ocemuncora. — K., 2006. — 20 c.

3. Hucomenna O.11. [Ipasosionocunu, wo GUHUKAIOMb Y 36 SI13KY 3 NOPYUIEH-
HAM Npagé CHONCUSAHi6 GHACIIOOK HeOONiKie mosapie, pobim (nociye):
asmopeg. ouc. Ha 3000ymmsi HAYK. CMYNEHs KaHO. 10pUod. HAyK: cney.
12.00.03 «L{usinvne npaso i yuginoHuil npoyec; cimetine npaso,; MidcHa-

pooue npusamue npasoy / O. I1. Iucomenna. — O., 2006. — 19 c.
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4. Pabuenxo KO.FO. Cyoosuil 3axucm npae cnodxcusauis: asmopeq. ouc. Ha
3000ymmsi HaAyK. cmyneHs Kauo. opud. vayk: cney. 12.00.03 / FO.FO. Ps-
ouenxo. — K., 2009. — 19 c.

5. Yepnax O.FO. LusinbHo-npasosuti cmamyc cnoxcueéaud y KOHmMeKCmi
aoanmayii 3akonooascmea Yrpainu 00 3akonooascmea €8poneiicbkoco
Corozy: asmopedh. ouc. Ha 3000ymmsi HAYK. CHYNEHs. KAHO. IOPUO. HAYK:
cney. 12.00.03 / O.FO. Yepnsix. — K., 2011. — 20 c.

6. [yona I.0O. 3axucm npaes cnoxcusauis: Hasuanvnuii nocionux /1.0. [lyona.
— K.: Henmp yuboeoi nimepamypu, 2007. — 448 c.

7. Kepisni npunyunu ons 3axucmy inmepecie cnoscueauie. Pezonioyis 39/248
Tenepanvnoi Acamonei OOH 6i0 09.04.1985 p. [Enekmponnui pecypc]. —
Peoicum oocmyny: http://zakon2.rada.gov.ua/laws/show/995 903.

8. Ilpo saxucm npas cnooicusauie: 3axon Ykpainu eio 12.05.1991 poxy
Ne1023-XII [Enexmponnuti pecypc]. — Pesicum docmyny: http://zakonl.
rada.gov.ua/laws/show/1023-12.

9. IIpo 3ameepodicenns npasuil Hadanus bankamu Yrkpainu ingopmayii cno-
JHCUBAYY NPO YMOBU KpeoumyeamHs i cykynHy eapmicms kpeoumy: Ilo-
cmanosa [lpasninns Hayionanvnoeo 6anxy Yrpainu 6io 10 mpasns 2007
poxy Nel68 [Enexmponnuii pecypc]. — Pedcum docmyny: http.//zakon4.
rada.gov.ua/laws/show/z0541-07.

10. Ilobeouncora B.C. IIpobnemu cnosicusuozo kpeoumyeanHs 6 Ykpaini/
B.C. Ilo6eouncvra B.C. Bicnux Hayionanvhnoeo 6anxy Yrpainu. — 1999.
—MNe2. — C. 42-43.
banacesnu L.1. [IpaBa cnoskuBayiB 3a 70roBOpPoOM NMPO HATAHHS CIOKUBYOTO

KpeIuTy
VY HayKoBilf CTaTTi aBTOp JOCITIPKY€E CHCTEMY IIPaB CIIOXKHBa4a 3a JIOTOBOPOM

TIPO HA/IAHHS CIIOXKHUBYOTO KPEUTY, KIIacH(BiKyIoUH iX Ha yHIBepcalbHI — IpUTaMaHHI

VTS yCix (hOpM yYacTi CIIOXKHBaYa y IIMBITBHO-TIPABOBHUX BIJIHOCHHAX Ta CHELiaNbHI

— 1€ npasa CIIOKMBAYiB npu OTpI/IMaHHi CIIOKHUBYOT'O KPEAUTY. HpI/I IbOMY aBTOpP aHa-

J'[i3y€ Mi)KHapO}:[HO-HpaBOBi JOKYMEHTH, YUHHE 3aKOHOAAaBCTBO pralHI/I Ta HOIJII N

IHIIUX JOCIITHUKIB HA3BaHOT MPOOIEeMH. Y CTATTi aBTOPOM BHSIBJICHO PSIIT HEJIOMIKIB

Yy [IipaBOBOMY perﬂ}OBaHHi IpaB CII0KKBa4da 3a JOrOBOPOM IIPO HaJlaHHS CIIOKUBYOTO

KPEIUTY Ta MOJAHO MPOTO3UIIIT MO0 X YCYHEHHSI.

KorouoBi cioBa: crioxxnBad, npaBa CIIOXKHBa4a, CIIOKUBYMH JOTOBIP, TOTOBIp

PO HAJAHHA CIIOXKUBYOT'O KPEAUTY, CIO)KABUMHA KpEauT.
banacesnu U.HM. [IpaBa norpedureisi no A0roBopy o npeaocTaBjeHUN 1o-

Tpeﬁ“TeﬂchOrO KpeaurTa
B Hay4HOU CTaThe aBTOp UCCIEAYET CUCTEMY IIPAB MOTPEOUTENS 110 IOTOBOPY O

NpeaAoCTaBICHUN HOTp€6I/ITeJ'H)CKOl"O Kpeaura, KHaCCI/I(bI/IL[I/IpyH HX Ha YHHUBEpPCaJb-

HBIC — XapaKTEPHBIC U1 BCEX (bOpM ydacTtus HOTpe6I/ITeH${ B I'paXXIaHCKO-IIPaBOBbLIX

OTHOLICHUAX W CIICHUAJIBHBIC — 3TO IIpaBa HOTpeGI/ITCHCﬁ IIpyu NOJYy4YEHHUHU NOTPE-
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Teiinn P.M.

OuTenbCcKoro Kpeaurta. IIpu 3TOM aBTOp aHAIM3HPYET MEXKIyHApOTHO-TIPABOBbIC
JOKYMEHTBI, JICHCTBYIOIIEE 3aKOHOIATEILCTBO YKPAWHbI M B3MNIS/BI IPYTHUX HCCIIe-
JloBaTeliell Ha3BaHHOW MpoOIeMbl. B cTarhe aBTOPOM BBISIBJICHO PsiJi HEAOCTATKOB B
[PaBOBOM PETYIMPOBaHUM MPaB MOTPEOUTENs 10 JOTOBOPY O MPEIOCTABICHHH MO-
TPEOUTEIBCKOTO KPEIUTa M IPEACTABICHBI IPEITIOKEHHUS 10 UX YCTPAHECHHIO.

KiroueBble cj10Ba: notpeduTenb, NpaBa MmoTpeOUTeNs, MOTPEOUTEBCKHIA 10-
TOBOP, JIOTOBOP O TPEIOCTABICHUN TTOTPEOUTENBCKOTO KPEIHUTa, MOTPEOUTENBCKUI
KPEIUT.

Banasevych I.I. Consumer rights under the consumer credit agreement

In this article the author explores the system of consumer rights under the the
consumer credit agreement, classifying it into universal which are inherent to all
forms of consumer participation in civil-law relations and special which are consumer
rights in obtaining consumer credit.

The author analyzes the international legal documents, current legislation of
Ukraine and other approaches of researchers to the problem.

In the article the author identified a number of drawbacks in the legal regulation
of consumer rights under the consumer credit agreement and submitted proposals for
its elimination.

Keywords: consumer, consumer rights, consumer agreement, the consumer
credit agreement, consumer credit.

FeviHu P.M.

NOPIBHAJIbHO-NPABOBA
XAPAKTEPUCTUKA IHCTUTYTY BONOAIHHA
3A 3AKOHOOABCTBOM YKPAIHU TA
HIMEYYUNHUA

VJIK 347.2

IMocTanoBka mpodeMu. [HCTUTYT BOJIOMIHHA, SK CKJIagoBa
CHUCTEMH PEYOBOTO TIpaBa, BimoMuit 1ie 3 yaciB Pumy. Ha choromnim-
Hill IeHb JaHWH IHCTUTYT 3HAKMIIOB CBOE 3aKOHO/ABYE 3aKPITUICHHS
B CTPYKTYpi pPEUOBHX NpaB BCi€l KOHTHHEHTAJILHOI CUCTEMH IpaBa,
X04ya B MEBHIM Mipi BiIPI3HSAETHCS Bil PUMCHKUX TOJOXKEHb 1 Mae
0COOJIMBOCTI BTUICHHS B IIMBIIBHUX KOJCKCAX €BPONCHCHKUX KpaiH.
Hacammepen, 11e cToCyeThCs MAXOMIB, AKi 3aKIaJeH] B Kogekcax Hi-
MeqduHH Ta OpaHTiii.

IcTopis neranpHOrO BU3HAHHS IHCTUTYTY BOJIOAIHHA B YKpaiHi €
TpuBaJIol0. Brepie Ha 3akOHOJaBYOMY PiBHI HOPMHU, SIKi PEryJIIOIOTh

THCTUTYT BOJIOJiHHS 3HAHUIIUIA CBOE 3aKpIIUICHHS Y YHHHOMY LIMBinb-
40



HOpiBHS{J’IBHO—HpaBOBa XapaKTEepUCTHKA iHCTI/ITyTy BOHOZ[iHHS[

HOMY Koziekci Ykpainu (nani — LUK Ykpainn) [6]. Bigmosigao mo m. 1
4. 1 ct. 395 IIK Ykpainu npaBo BOJIOJIHHS € OJHUM i3 PESUOBHUX IPaB
Ha gyke MaitHo. Takuii MiaXia 3aKOHOMABISI IO 1HCTUTYTY BOJIOIIH-
Hs OyB KPUTHYIHO CTIPUUHATHHA HAYKOBISIMH. 3 HOTO mMpuBoay S1. M.
[lleBdeHko 3ayBaxkye, 110 MPABOBa MPHUPOJIA 3a3HAYCHOTO B MEPEITIKY
pPEUYOBHX MpaB Ha Yy)Ke MAHO MpaBa BOJOMIHHS € HAATO CIIPHOIO,
CYNEepEewInBOIO 1 y 3B’ 53Ky 3 IIUM MOTpedy€e OKPEMOro MpaBoBOTO JI0-
ciimpkenns [7, c. 480]. Ha nymky B. B. Ltopu «HalticroTHimM 3ayBa-
KEeHHSM € Te, 0 B LK #eTsest mpo mpaBo BOIOAIHHS Yy KM MaiiHOM
SIK caMe TIPaBo, a He K TIpo GakT. OqHaK Y BUTIAIKY, KO BOJIOMIHHS €
IIPaBOM, TO SK 1 Oy/Ib-sIKe 1HIIIE TPaBO BOHO BXKE 3aXHUINAETHCS 3aKOHOM
1 SIKOTOCBH CHELIaTBHOTO 3aXUCTy HE OTpedye. [HIa cipaBa — HaxaH-
HS 3aXUCTy (pakTHUHOMY BoOJIOAiHHIO» [8, c. 785].

TakuM 4YMHOM, 3aKOHOJABYI MIJXOMHU, 3aKJIAJCHI Yy HUBIILHOMY
3aKOHOMIABCTBI JI0 KaTeropii «BOJIOMIHHS» MOTPEOYIOTH IMEpersimy,
KU TTOBWHEH 0a3yBaTHCS Ha IMO3UTHUBHOMY IOCBIIi €BPOIIEHCHKUX
KpaiH. 3Bakarouu Ha Te, o HiMerpke MUBLIBHE yaOXKeHHs (maimi —
HILY) [1] cTaso oCHOBOIO Ui MOAAJIBINOI PELerIlii BOJIOMIHHS Oa-
rarbMa KpaiHaMH CBiTy, aKTyaJbHUM € JOCHIPKEHHS HOTO OCHOBHHUX
MOJIOKEHb MO0 Kareropii «BomomiHHs». Crpykrypa Himernpkoro
LIMBITFHOTO YJIOKEHHS CBIAYWTH MPO BaroMiCTh IHCTHUTYTY BOJOIiH-
HS B CHCTE€MI PEYOBHUX IpaB, HOTO MPOTUCTABIEHHS IHCTUTYTY IIpaBa
BIIACHOCTI, TPABOBE PETYIIOBAHHS SKOTO CTPYKTYPHO PO3TAIIIOBAHO 32
1HCTUTYTOM BOJIOJiHHA — KHUTa TpeTs «Peuose npaso» HLY Binkpu-
Ba€ThCS IHCTUTYTOM BOJIOAIHHS (§§ 854-872).

Cran npocaimxenHs. Ha mucepraniiiHoMy piBHI TOpPIiBHSUIBHUEH
aHami3 iHcTHTYTY BonoainHsg mpoBoauBcs C.O.Ilorpibnum B aucep-
TamifHOMY JoCIiKeHHI «[IopiBHAIBHO-TIPABOBHI aHaJIi3 IHCTUTYTY
BOJIOJIIHHSL Y KOHTHHEHTAJbHIM, aHIJIOCAKCOHCHKIA Ta CXiJHOEBPO-
neicpkiii cucremax npasa» (2001 p.) [3]. OkpeMi acrieKTH iHCTUTYTY
BOJIOAIHHS posmsinanucst B auceprauii B. B. Lropu «Peuosi npasa
Ha gyxe MaitHo» (2007 p.) [9], a TakoX y HAyKOBUX Ta HaBUYAIBLHUX
mpamsix TakuM BueHUMH-TIpaBHUKamMu 9Kk O. A. Ilimonpuropa, €. O.
XaputoHos, SI. M. llleBuenko, I. A. biptokos, O. B. [/[3epa Ta iHmm-
Mu. BomHoYac, MOpiBHSIBHO-TIPABOBA XapaKTEPUCTHUKA BiIOBIIHUX
nosoxkenb ynHHOTO LK VYkpainu ta HIY He mpoBoaunacs.
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Teiinn P.M.

MeTo10 CcTarTi € BUCBITIIEHHS ITOJIOKEHh HIMEILKOrO IUBIIILHOTO
VIIO)KEHHS, K1 peTTIaMEHTYIOTh IHCTHTYT BOJIOJIHHS Ta iX TIOPiBHSIIb-
Ha XapaKTepucTruKa 3 HopMamu L{MBiTbHOTO Koztekey YKpaiHu.

Bukaan ocHoBHOro marepiaJy. [[puHINTHN i OCHOBU IHCTUTYTY
BOJIOAIHHS B 3apyOi’KHOMY IpaBi BigOOpakalOTh IBI OCHOBHI TEOPii
BOJIOJIIHHS, 1110 Oysu chopmoBani B XIX ct. K. ®. Coginbi Ta P. lepun-
rom. O0u/BI TEOpii BU3HAIOTH, 1110 €JICMEHTAMH BOJIOJIHHS €: (haKTHd-
HUU CTaH (pi3MIHOTO MaHYBAaHHS HAJ PIddi0 — KOpIryc (corpus) i Ha-
Mip BOJIOAITH, TOOTO BOJISI OCOOM yTPUMYBaTH (MaTH) pid sIK BIACHUK
4H iHIIUE HOCiH pedoBoro npasa (animus) [10].

3a reopiero lepunra (00’ eKTHBHA TEOPist BOJIOMIHHS), IKa CyTTEBO
BIUIMHYJIA Ha HIMEIIbKEe MPaBo, KOHCTUTYTUBHUM €JIEMEHTOM BOJIOJIiH-
Hsl BUBHAETHCS (DaKTHUHE MMaHyBaHHs HaJ| PiY4l0; BOJILOBHI €JIEMEHT
HE ITHOPYETHCS B3araili, BBAXKAETHCS, IO BiH BTUTIOETHCS Y (aKTHU-
HOMY 3/iliCHEHHI BOJIOMIHHS (COrpus 3a 3aMOBYYBaHHSIM BKIIFOYAE
animus) [10].

Binnosigno no § 854 «HaOyrts Bomominus» HI[Y BonominHs
piudio HaOyBaeThCs TOCSATHEHHSIM (aKTUYHOTO MaHyBaHHS HaJ pid-
yt0. JI1s1 Oro BCTAHOBJICHHS JOCTaTHbO J0BECTH (haKT BOJIOMIHHS
piuuro. Buznauennst Boomiaas B HIIY maramye Hopmy 4.1 ¢1.397 11K
VYkpainu: «Bononingbiiem gyoro MaifHa € ocoda, ska GaKTHIHO TPH-
Mae ioro y cebe». Yactuna npyra § 854 HLIY MicTUTh mOJIOXKEHHS,
BIJIMTOBI/THO JIO SIKOTO JIsl HAOYTTS BOJIOJIHHS JIOCTATHHO JIOMOBJICHO-
CTI TIONIEPETHHOTO BOJIOJUIBIIA 3 HaOyBaueM, SIKIO HaOyBa4d y 3MO3i
3IIMCHIOBATY NTAaHYBaHHS HaJ piyuio. BiacHe Kaxyuu, BOJOIHHS pO3-
DIAIAEThCS K (DaKTHIHE YTPUMaHHS pedi y cede (ManyBaHHS HAJl pid-
410). Po3mexxyBaHHS MiXK BOJIOAIHHSAM i THMYACOBHM YTPUMaHHIM HE
IIPOBOJIUTHCS, TIOKU HEe Oyjie J0Be/IeHa MijcTaBa yTpuMaHHs. Binro-
BiJIHO «BOJIOJIIHHS IPUITHHSETHCS, KOJIH 0C00a BiIMOBUTKCS BiJl TaHYy-
BaHHs Haj pivdro...» (§ 856 HL[Y). Orxe, B HIIY BononmiHHs mpoTH-
CTaBIISIETHCS TPaBY BIACHOCTI sIK (DakT 1 nmpaBo. Takuii 3aKOHOaBYHI
T IX 11 TIPOCITI IKOBYETRCS 110 BCiit cTpykTypi HLLY.

[Ipo Bomoxinast B wnHHOMY LIK Vkpainm #iperscs y posmim 2
«PedoBi mpaBa Ha uyxe MaitHO». Binmoigno no ct. 395 1K Ykpainu
OJIHMM 13 pEUOBHX TIpaB Ha Yy>Ke MalfHO € IPaBO BOJOIIHHSI, IKE BUHU-
Kae Ha MiJICTaBi JOTOBOPY 3 BIaCHUKOM a00 0c00010, siKiit MaitHO OyIo
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repeaHe BIIACHUKOM, a TaKOXK Ha IHIIMX MiJICTaBaX, BCTAHOBJICHUX
3akoHOM (cT. 398 LK VYkpainu). 3i 3MIiCTy 3a3HaYCHOI CTATTI BHUILIH-
Bae, [0 HANMEPIIO0 MPABOBOIO MiCTABOI0 BUHUKHEHHS ITpaBa BOJIO-
IHHS 9y>KHM MaifHOM € JOTOBIp, SIKHU YKIIATAEThCS MK BIIACHUKOM
MaliHa Ta 0c00010, AKiii BiH iepeac MpaBo BOJIOAIHHS, 3aJTUIIAI0YHCh
BJIACHUKOM pedi. J[OTOBIpHMMH KOHCTPYKILISIMH, SIKi OIOCEPEAKOBY-
F0Th TaKy Mepesiady € IOroBip HalMy, JTI3UHTY, IEPEBE3CHHS, TO3UYKH,
30epiranHs Ta iHII. BiacHe HaeThCs PO BUHUKHEHHS « TUTYJIEHOTOY
BOJIOAIHHS MaiHOM, sIKE€ Ha MPaBi BJACHOCTI HAJEKUThH IHIIIH 0c00i,
TOOTO TIPABO BOJIOMIHHS TyKUM MaiHOM.

3aKOHOM BCTaHOBIIOIOTHCS 1HIII ITiJICTABM BUHWUKHEHHS ITpaBa
BOJIOJIIHHS 4yXUM MaliHOM. BinmosimgnHo no 4. 3 ct. 337 L[K Ykpaiau
oco0a, sika 3Hal1IIIa 3ary0JieHy pid, Mae rmpaso 30epiratu ii 'y cede abo
3[aTH Ha 30epiraHHs Miliii, a00 OpraHoBi MiCIIEBOTO CaMOBPSITyBaH-
Hs, a00 TepenaTH 3HaXigKy ocoOi, Ky BOHU BKazajiu. Y IIbOMY BH-
MaJKy HAeThCs PO BUHUKHEHHS BOJIOAIHHS 3HAX1IKOIO Y 3a3HaYE€HUX
BHIIE 0CI0 10 BCTAHOBJIEHHS 0COOM BJIaCHMKA. Takosk, BIAIMOBIIHO 10
4. 2 ct. 340 1K Ykpainu BoJOAIHHS BUHHUKAE B OCOOM, sIKa 3aUININIA
y ce0be Ha yTprMaHHI Oe3/OTVISAHY JIOMAIITHIO TBAPHHY JI0 BHUSBIICH-
Hsl 11 BIacHUKa. BoJoOMiHHAM, 110 BUHHMKAE B CHIIY TPSMOi BKa3iBKH
3aKoHy Oyie BOJOMIHHS Uy>KMM MaiHOM, BiAmoBimHO 10 CcT. 344 I[IK
VYkpainn «HaOyBanpHa TaBHICTHY.

BonHouac, 3Haxinka, Oe30mIsiiHA TOMAIIHS TBapWHA Iifajia-
FOTh TiJ] MOHATTA «0e3xa3siHol peui». Binmosimgao mo 1 1 ct. 335 LUK
VYkpainu 0e3xa3siHOI0 € pid, siKa He Ma€ BIIACHUKA a00 BJIACHUK pedi
HeBioMui. Bijgrak, He B yCiX BUIaIKaX BOJIOIHHS 3HAX1IKOK MOXHA
TPaKTYyBaTH SIK MPABO BOJIOJIHHS Yy)KOIO Piddrio, a HMOBIpHO sIK (hak-
TUYHE BOJOMIHHA. 3a YMOBH JTOTPUMAaHHS 3aKOHOJIABYNX BUMOT TaKe
BOJIOJIIHHS € MIPaBOMipHHUM. 3 OISy Ha 3a3Ha4eHe, CIIiJl PO3MEIKOBY-
BaTH «IIPaBO BOJIOAIHHS YY>KUM MaiHOM» 1 «(paKTHUHE BOJIOIIHHS»,
SIKe CJIIJT pO3DIISIIATH IIUPIIS, HiXK MPABO BOJOIIHHS UYKHM MaiHOM
(peuamn). [TinTBEpIKEHHSM IIBOI'O MOYXKE CJIYTYBAaTH 1 HACTYITHE M10JIO-
skeHHs. Bigmosinuo o 3micty cT. 331 LK Ykpainu, axmio mpaBo Biac-
HOCTI Ha HEPYXOME MaiHO MiIsITae AepKaBHIM peecTparii — mpaBo
BJIACHOCTI Ha TaKe MaiiHO BUHHUKA€E 3 MOMEHTY JIEP’KaBHOI peecTpariii.
Binrak, 3 MOMEHTY 3aBepllIeHHs OyliBHUITBAa 00’ €KTa HEPYXOMOCTI i
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JIO MOMEHTY JIepKaBHOI peecTpallii mpaBa BIIACHOCTI Ha Iel 00’€KT,
oco0a, sika 30yyBana Moro 3 BIaCHUX MarepialiB, € (GaKTUYHUM BO-
JIOAIBIEM IBOTO 00°ckTa. Mernes TIPO BOJIOIHHS, HE3AJICKHE Bifl
IpaBa Ha pid, TOOTO BIacHE (aKTUIHE TaHyBaHHSI 0COOM HAJI piudio, y
SIKOT BIIACHUKA He Ma€. [HIMMU ciioBaMU, WIIETHCS PO BOJOMIHHS K
OKpEeMHIi IHCTUTYT pedoBoro npasa. 3 poro npusoxay . M. LlleBuen-
KO 3BEPTAa€ yBary Ha Te, [0 «IIPaBO BOJIOJ[IHHS HE MOXKHA 3MIIITyBaTH 3
KaTeropi€lo peuoBHX MpaB Ha yyxke MaiiHo (peui)» [7, c. 480].

[IpoBiBmIM MOCTIPKEHHS PEUOBHX IpaB Ha 4yxe MmaiiHo B.B.
Iropa oOTpyHTOBYE MOIUIBHICTh TIepeMeHyBaHHs Ha3BH Il po3mimy
kaury 111 LK Ykpainu B HacTynHiil penakuii «BomoninHs Ta iHIIN
PeUOBi MpaBay, 3aMicTh HEBAaNO0l YUHHOI peaakuii «PeyoBi mpaBa Ha
Yyy)e MalHO», OCKUIBKH: a. BOJIOJ[IHHS B TOYHOMY PO3YMiHHI I[LOTO
TIOHSTTS TIPaBOM He €, Xouda it Bono Ha3zBane B LIK Ykpainu «IIpaBo
BOJIOAIHHS UyKUM MaifHOM»; 0. BOJIOMITH MOXKHA 1 MaiTHOM, SIKE MOXKE
1 He OyTH Ty>KUM, BOHO MOYKe OyTH TIpocTo Oe3xassitaum (ctT. 335 LK
VYkpainu); BoJOAIHHS Oy/ie i TOAl, KO BOJIOAUIEIs MPHUI0aB MaiHO
oco0wu, siKka He MaJia IpaBa BIACHOCTI Ha HHOTO 1 TOMY He Malla IipaBa
Ha MOT0 BIIYYKCHHS, - KOMY HAJIGKUTh 1€ MAiHO, MOXE OyTH MTPOCTO
HeBigoMo. OTxe, 4y)KUM MailHOM BHU3HAETHCS MAiHO, SIKE HAJIC)KHUTh
1HIITi# 0001, HE BOJIOAUIBIIO; BOJIOAIHHIM Ma€ BU3HABATHUCS caM (haKT
BOJIOAIHHS, HE3aJICKHO BiJ] HASBHOCTI Y BOJIOIIIBILI TIpaBa Ha Tpe-
MET BOJIO/MiIHHA. BONOIIHHS MaifHOM, IIO IPYHTYETHCS Ha TIEBHOMY
IpaBi, 3aXHUIIAETHCS CHOCOO0AMHU, Tiepe0aueHUMH YMHHUM 3aKOHO-
JTABCTBOM. SIKOTOCH CHEIialIbHOTO 3aXUCTY BOHO He moTpedye» [9, c.
9-10]. 3 uuM CI1i TOrOIUTHUCH.

B miTepatypi 3a3HadaeThes, M0 «BOJOMAIHHSA K CAMOCTiiiHE pe-
YOBE MPAaBO CTAHOBUTH (PAKTHYHE BOJOMIHHS PeYaMH, TIO€THAHE 3 Ha-
MIpOM BOJIOJITH IIMMHU pedamu s cebe. Takum 4uHOM, BOJIOMIHHS
BKJIFOYA€E 2 eJIeMEHTH: 00’ €KTUBHUHN ((PaKTHYHE BOJIOMIHHS MAiHOM)
i cy0’exTuBHUHN (HaMmip BomomitTi HEM i ce6e) [4, c. 370]. C. O.
[TorpiOHuii BBaXae, 1110 «BOJIOJIHHS € PEUEBUM TIPABOM, SIKE pPealizy-
€TBCSL Y €MHOCTI (PaKTUIHOTO Ta BOJIHOBOTO ACTEKTIB, CYTHICTIO SKO-
TO € BIIHOIICHHS 0COOM IO pedi SK 0 HaJSKHOI oMy, ITOB’s3aHe 3
BOJILOBUM TIPAarHEHHSM [0 11 BiZJJOCOOJICHHS Bij JIOBLIBHOTO BIUIUBY
HaBKOJUIIHIX» [3, ¢. 12]. OTxe, «kareropist BOIOMAIHHS — [1e CKJIATHHH
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THCTUTYT LMBIJIBHOTO MpaBa, 0 MOEAHYE B COO1 MPaBOBHH Ta (ak-
THYHHK aciektny [7, ¢. 490].

Bomominas Bigpi3HAETHCSA BiJ MOXXIMBOTO B IHINAX BHUMAJKaX
THUMYAcOBOTO (PaKTUIHOTO YTPUMAHHS pedi THM, IO CyO’€KT TpaBa
BOJIOJIIHHS CTaBUTHCA JI0 HET SIK JI0 CBOET, BBAXKAE 11 HAJIEKHOIO HOMY,
a cebe — ynmpaBOMOYEHOI0 0C00010, K2 MOXKE 31HCHIOBATH CTOCOB-
HO Hei Bi/IMOBIIHI MPAaBOMOYHOCTI BllacHUKA. HasBHICTh TIpaBa BOJIO-
JUHHS BU3HAYAETHCS 00 €KTUBHUMHM Ta Cy0’€KTUBHUMH KPHUTEPIsSMHU.
OO0’ exTUBHUIN KpHUTEPiil BU3HAYAETHC (PAKTHYHUM BOJOMIHHIM pid-
q10. Cy0’€KTHBHHN KpUTEPiil MOIsATaE y CTaBIeHHI 0cOOM 10 BiIo-
BiJIHOT pedi SIK JI0 CBOEI, i3 IEPEKOHAHHAM y TOMY, IO Pid HAJICKHUTh
came iif, a He IHILIOMY Y4aCHHUKY LMBUIbHUX BinHOCHH [5, ¢. 162]. [Tpn
(hakTHYHOMY BOJIO/IIHHI 0c00a BoJofie piudro Jyist cede. [Ipu nmpomy
He HaeThCst PO Te, IO Pid HAJISKUTH 1l Ha Tpasi BiacHocTi. [IpaBo
BOJIOZIIHHS 4Y>KOI0 Piudro Tiepedadae BOJIOAIHHSA 3 ypaxyBaHHIM iHTe-
peciB BnacHuKa. OTKe, KON HIETHCS PO BOJIOMIHHS Ty>KUM MaHOM,
sIKe BUHHKA€E Ha ITiJICTaBl JOrOBOpY 30epiraHHs, TO BIACHE HIIEThCS
PO «TPUMaHHS» Yy>KOTO MaliHa — BOJIOJIHHS 0e3 HaMipy CTaBUTHCS
JIO pedi «siK 710 CBO€». BoJoiHHS, sSike BUHHKAE 3 JIOTOBOPY HalMy
CBIIYMTH, IO HaliMay, BOJIOJIIOYM PIY4I0 MMOBHHEH OpaTH 0 yBaru
IHTEepeCH BIIACHUKA MaifHa, 110 € TIPEIMETOM JOTOBOPY HAHMYy.

Bomominas Moxe BUHUKHYTH: 1) BHACHITOK 3aBOJOMIHHS Maii-
HOM (TIepBHHHE BCTAHOBJICHHS BOJOJIHHS); 2) BHACHIJIOK Tepeaadi
BOJIOJIIHHS OJIHiI€I0 0COOO¥0 1HIIIH (TToXigHe BoofaiHH:A) [5, c. 371]. B
JiTeparypi 3a3Ha4aeThCs: «(pakTUUHE BOJOAIHHS OXOIUTIOE 1 Ti CUTY-
aIlii, KoJIu ICHY€ ITi/ICTaBa BCTAHOBJICHHS BOJIOIHHS, 1 Ti, KOJIH BIACYT-
Hs OyIb-sIKa IMiICTaBa IS BCTAHOBJICHHS BOJIOMIHHS 200 BOJIOIIICIH
HE MOXXE JOBECTH HasABHICTH Takoi migcTtaBu. OTxe, GaKTHIHE BOJIO-
JHHS MOXe OyTH 1 3aKOHHUM, 1 He3akOHHUMY [4, ¢. 372 |. UnaHuM# LIK
VYkpaiHu BHU3Ha4Ya€ HE3aKOHHE BOJIOIHHS SIK BOJIO/IIHHS 0€3 BiAMOBI-
Hoi paBoBoi miacTasu (cT. 387), MOAIIAIOUN OTO Ha T0OOPOCOBICHE 1
HE00pOCOBICHE.

[Ipo daxTuane BomomiHHs Haetbes v 4. 1 cr. 397 LK Ykpainm,
sIKa BU3HAYAE, 10 BOJIOIIIBIIEM TY»KOTO MaliHa € 0co0a, sKka (paKkTud-
HO TpuMae Horo y cebe. 3 mporo npusoay B. B. [liopa 1minkom crpa-
BEUIMBO 3a3HAYa€ IO «IIPH PErIAMEHTAIlil BOJIOJ[IHHS K PEYOBOTO
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IpaBa Ha 4YyKe MalHO 3aKOHOJABEIb HE 3/IMCHUB PO3MEKYBaHHS
JIO KiHIS TEPMIHIB «IPaBO BOJIOJIHHS» Ta «(paKTHUHE BOJIOMIHHS,
OCKUTBKH 3a CBOiM 3MICTOM BOHH CYTT€BO pi3HATHCS. [IpaBo BoJIO-
IHHS HaJ Pid4io — KaTeropis, sika BHKOPUCTOBYETHCS HA TIO3HAYCHHS
BHITAJIKiB BOJIOJIIHHS, iK€ BUHUKA€ Ha TPAaBOBUX ITiJICTaBaX (y CHITY
3aKOHYy, IOrOBOPY, 3aIIOBITY, CYIOBOTI0 pillieHHs TOIO). MeTsest mpo
TUTYJIbHE BOJIOJ[IHHS, SIKE MA€ CBOIO JIeralibHy mijcTaBy. Haromicts
MOHSTTS «(AKTUYHE BOJIOMIHHS) Y IMBUIICTHUII MPUUHATO TOB’S3Y-
BaTH 3 OyIb-IKUMU BUTIAIKaMU BOJIOMIHHS HE3aJIe)KHO BiJ MPaBOBOI
ITiICTaBH HOTO BUHUKHEHHS (HICTHCS SK MPO 3aKOHHE, TaK 1 HE3aKOH-
He BoJNoAiHHS). Take BOJMOAIHHS BiAMIOBITHO MOXKe OyTH 1 TUTYJILHUM,
1 0€3TUTYABHNM, OJTHAK Y IIbOMY BHIAAKYy HalOUIbII BaKIIMBUM € MTH-
TaHHS HE CTUIBKY TUTYITY, CKUIBKH HasIBHOCTI pedi y TaKOrO BOJIOALIIb-
wsi» [8, c. 786].

V HimeudnHi BOJIOMIHHS 1€ TiBKH (DAKT, 3aCHOBAHUI Ha JTOMOB-
JIeHOCTI Ha0yBaJya 3 BIIACHWKOM IIPO TpWMaHHs pedi. Himempke 1u-
BUTbHE 3aKOHOJIABCTBO BHOKPEMITIOE TPHU KaTeropii (pakKTHIHUX BOJIO-
ninbiiB: 6esnocepennporo (§ 854 HILY), onocepenkoanoro (§ 868
HILY) Ta «oci0, siki 37A1MCHIOIOTH JIJIsi BOJIOMLIBIS (DaKTUYHE IaHy-
BaHHsS Haj piudto» (§ 855 HILY). OnocepenkoBaHUMU BOJIOMIIBIIS-
MH € HaiiMoJaBellb, OPEeHI0/IaBelb, 0c00a, 10 Biamana pid Ha 30e-
piranHs, y3yQpyKTyapii, 3acTaBomepkareib Tommo. be3nocepeaHimu
BOJIOZIUTBISIMA BH3HAIOTHCS KOPUCTYBadi, OpeHaapi, 30epiradi ToIo.
BigmoBigao mo § 868 HILY, «4KIIO XTOCH BOJIOIE PIUYI0 B SKOCTI
KOPUCTOBOJIOIUIBLIS, 3aKJIaOAaBIsl, OpeHIaps, HaliMada, 30epirada
a0o0 Ha MiZicTaBi TAKOTO CTABJICHHS, Yepe3 sIKe BiH Mae MpaBo 4H 30-
0O0B’s13aHUH MO0 1HIITOT 0COOM BOJIOMITH BiJOMOIO Piudr0, TO IIs iHIITA
0co0a Tako)K BU3HAETHCS BOJIOAUTBIIEM (TTOCEPEIHE BOMOMIHHSA)». Oc-
TaHHI BBO)KAIOTHCS HECAMOCTIMHUMH BOJIOMUIBIISIME, OCKUIBKH BOHH
MOBHMHHI 3I1MCHIOBATH BOJIOAIHHS 3 ypaxyBaHHSM HAJICKHOCTI IpaBa
BJIACHOCTI Ha piv iHIIK 0co0i. Tpets kareropist GakTHUHUX BOJIOALIb-
1iB — I1€ 0COOU, sIKi 31HCHIOIOTH (haKTHUHE NTaHyBaHHS HAJ[ PIUYtO JIs
1HII0T 0cOOM B 1 JOMAIIHBOMY TOCTIOZAPCTBI a00 Ha MiAMPHUEMCTBI,
YU Ha ITiICTaBi MOAIOHUX TPAaBOBIIHOCHH, 32 SKMUMH iM HaJICKUThH BHU-
KOHYBAaTH CTOCOBHO pedi BKa3iBKH JUIS 1HIOI 0CcOOH, siKa € 11 BIacHU-
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koM. DopMasbHO 11l 0COOM HE € BONOAUIBLAMU. TakuM YMHOM OYJI0
JIIKB1IOBAHO TPAJMIIIMHAN IO HAa BJACHE BOJIOJIHHS 1 TPUMAaHHSI.

Bigmosinao mo 4.3 cr. 397 LUK Vkpainu ¢daktuaHe BOJOMIHHS
BBKAETHCS TPABOMIPHUM, SIKITIO 1HITIE HE BUIUIMBAE i3 3aKOHY a0o0
HE BCTaHOBJICHO PIllICHHAM Cyay. B miTeparypi BUCIOBIIOIOTHCS Pi3HI
MiIXOM A0 TIyMadeHHs JaHoro mojoxeHHs. B. B. I{ropa 3ayBaxye:
«OueBuHO, IO Yy pasi, KoM 0c00a BOJOAIE pivyro, 1, 3 OISy Ha
3acaay J0OPOCOBICHOCTI IIMBUILHOTO 00OPOTY, HEOJMIHHO BKa3ye Ha
Te, 10 ii oMy TIepeaiy He iHAKIIe SK Ha MIPaBOBIi MiACTaBi, a TOMY
TaKe BOJIOJIHHS Ma€ BBAKATHUCS TIPABOMIPHUM. Y OyIb-SIKOMY BUIIAI-
Ky OCHOBHHM MOMEHTOM, SIKH{ BiAIrpa€e poilb Y KOHCTPYKIIT «THUTYb-
HOT0-0€3TUTYJIHHOT0» BOJOAIHHS € Iepenadya pedi i ii migcraBu [8§,
c. 787]. Ha nymky aBropiB migpyunuka «L{uBinbHe mpaBo Ykpainu»
BctaHoBieHa cT. 397 IIK VYkpainu npesymiilis (pakTHUYHOTO BOJIO-
IiHHS € He OibIe HIX MPUITYIIEHHS KOTpe MOXKe OyTH CIIPOCTOBAaHE
TIOBENCHHSM (aKTy BiICYTHOCTI 3aKOHHOI ITiICTaBH HOTO MPUIOAHHS
Bosogibem» [4, c. 372].

Binnosigao no § 858 HLLY BononiHHS € HEMPaBOMipHUM, SIKIIO
BOHO HaOyTe NUITXOM 3a00pOHEHOTO CaMOYIpPABCTBA, SKUM BH3HA-
€ThCSI 11030aBJICHHS BOJIOIBII BCyNeped HOro BOJII BOJIOAIHHS a0o
MIePeNIKOKaHHs oro BoNoiHHI0. HempaBoMipHICTh BONOMIHHS, Ha-
OyTOrO TAaKWUM MUISIXOM, 30€pIiracTbcsl BITHOCHO TIPABOHACTYITHHUKIB
nopymrHuka. 3rigao 3 4.1 § 860 HILLY, sikmio BiacHUK 1mo30aBieHHA
CBOTO BOJIOJIIHHS IIIIXOM HEMPaBOMIpPHHX Mii, BIH MOXXE BHMararu
BiJTHOBJICHHSI CBOTO BOJIOIHHS BiZi 0cOOM a00 yCyHEHHS NOPYILEHHS
BOJIOJIIHHSI, SIKE TI0 BITHOIIICHHIO JI0 HHOTO € HEIIPABOMIPHUM.

Biamosinao 10 4. 2 ct. 397 LUK VYkpainu mpaBo BOJOMIHHS 4y-
JKMM MalHOM MOKE HaJIeyKaTH OJHOYACHO JBOM a0o0 OiIbiine ocodam.
3akoHOomaBcTBOM HiMewunHM Takoxk mependadeHo ofqHoocione (§ 872
HILY), gactkoBe (§ 865 HILY) ta cniBBonmoninus (§ 866 HILY).

Hominstemo nymky 5. M. llleBueHKo, sika BBa)Ka€. MO JIOIIEHO
BUJIUJISITA 1HCTUTYT BOJIOAIHHS JIUILIE Y BHIIAAKY, KOJH NIepe0ayaioTh-
Cs1 BCi IOTO BHUIW: BOJIOJIHHS BJIACHUKA, TIOX1THE BOJIOIHHS OpEHIA-
ps1, KoMicioHepa, cy0’eKTa 0OMEKEHOTO PEIOBOTO TIpaBa — TaK 3BaHE
3aKOHHE BOIIOJ[IHHS, & TAKOK HE3aKOHHE BOJIOMIHHS (1I0OPOCOBICHE i
HE0OpOCOBiCHE) 0co0M, SKa BOJIOJIE Uy)XMM MaiHOM. Yci BKa3aHi
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BH/TU €JTUHI B TOMY, III0 iM HAJIA€THCSI 3aXUCT BiJI CBABLILISA 1 JIUIIIE CY/T
BUHOCHUTb PIllICHHS TPo 3axucT [7, c. 491].

HiMenpkuM UBITBHUM YIOKEHHSAM Tepen0adeHmii 3aXucT (ax-
traHoro BonominHs (§§ 858-863 HILY). Bapro 3BepHyTH yBary Ha
3aXUCT BOJIOMIHHS peYeid, M0 NepeOyBaroTh y CIIIbHINA BIACHOCTI,
kUi 3akpimnennit y § 866 HLLY. 3i 3micTy maHoi cTarTi BUILIMBAE,
SIKIIO € 7Bl 00 OybIiie 0Ci0, 10 BOJIOMIFOTE PIiYYI0 CIIIBHO, TO 3aXUCT
BOJIOJIIHHIO KOYKHOT'O 3 YYACHHKIB HAJIAEThCS OKPEMO, BIIMIOBIIHO JI0
IXHBOI YaCTKH Y TIpaBi.

LLle omHi€IO 0OCOOMMBICTIO 3aXUCTY BOJOMIHHS 32 3aKOHOTABCTBOM
HiMmeuunnu € Te, 110 BOJIOAIIELH MOYKE BIACHUMH JiIMH 31HCHIOBA-
TH 3axucT BonomiHHA (§ 859 HILY). BinmoBigHo, SIKIIO BOJIOMLIBIIS
o30aBUIIM PyXOMOi pedi, BiH MOXKe CHIIOIO BiiOparu ii y ocoOwu, 1o
BUMHHUJIA CaMOYIPaBCTBO. Lle MOXKIJIMBO 332 YMOBH, SIKIIO MOPYIITHUK
3aXOIUICHWH Ha MICIIi TpuUrogu abo WOro Ha3JOTHATH B pPE3yibTari
riepeciigyBanas. OKpeMoO PEryIIOrOThCS il BOJIOMUIBIIS, STKOTO T103-
OaBWIIM BOJIOJIHHS 3€MENBHOIO JUISHKOK. B Takomy pasi BiH Moxe
3aCTOCYBaTH CaMO3aXHUCT, CUIIOK YCYHYBIIH MTOPYIITHUKA Bipa3y Iic-
JIsl 3aXOTUICHHS JTIJISTHKY.

BusHanHs 1ipaBa BOJIOMIIBIIB HA 3aXUCT iX BOJIOJIHHS 3HAUIILIO
3akpimierss B § 869 HILY: «IlpaBo Ha 3aXUCT BOJOMIHHS BiJl TPETIX
0ci0 Hacammepe Mae Oe3MmocepeTHii BOJIOAUICITh; SKIIIO JK BiH HE Oa-
JKae€ YM HE MOXKE 3/T1MCHIOBATH 3aXUCT, BOJOJIHHS HAJAA€ThCS OMOCe-
penKoBaHOMY BiIacHUKY. [Ipu 1boMy, y pa3i BUHUKHEHHSI KOH(UIIKTY
1010 BOJIO/IIHHS MK CAMUMH BOJIOJIUIBIISIMHU, TIEpEBara y 3aXucTi Ha-
JTAEThCsL 0E3T0CEPEIIHBOMY BOJIOILIBIIIOY.

3akoHHE BOJIOMIHHS 3aXHIIaeThcst Hopmamu cT. 400 LIK Ykpainm,
110 TTOJIATAE B 00OB’ 13Ky HEITOOPOCOBICHOTO BOJIOALIBIISI HETAHHO IT0-
BEpPHYTH MaifHO 0c00i, sSika Ma€ Ha HHOTO MPABO BIACHOCTI YM iHIIIE
paBo abo sika € JOOPOCOBICHUM BOJIOALIBLEM LbOro MaiiHa. OTxe,
B YKpaiHCHKOMY 3aKOHOJIABCTBI 3aXUCTY IiJUJISITAE JIUIIE 3aKOHHE BO-
JIOIIHHSL.

BucnoBku. [IpoBenene DOCTiMTKCHHS A€ IMIACTaBH TSI TAKUX
BHICHOBKIB.

VY 3akoHOMABCTBI YKpaiHU Ta 3aKOHONABCTBI HiMeuunHM Karero-
Ppist BOJIOAIHHS PI3HUTHCS CBOEIO CYTHICTIO. B IUBLIEHOMY 3aKOHOAB-

48



HOpiBHS{J’IBHO—HpaBOBa XapaKTEepUCTHKA iHCTI/ITyTy BOHOZ[iHHS[

cTBi HiMeu4rHU BOJIOIHHS BU3HAETHCS K (DaKTUYHE TTAaHYBaHHS Hal

pIvYIo 1 pPO3MIISAAETHCS SIK He3aJIS)KHUH IHCTUTYT, ICHYBAaHHS SIKOTO HE

T ITOPSIIKOBY €THCS TTPaBY BIACHOCTI.

Monenb iHCTUTYTY BOJIOMIHHS, IO 3akpiruieHa B L{uBimbHOMY
KOJIeKC1 YKpaiHU € He3aBepIIEHO0, M03asK 3aKOHOJ[ABEIh PO3Pi3HIE
«TIPaBO BOJIOAIHHS» SK PI3HOBU PEUOBUX MpaB Ha dyki pedi (4. 2 CT.
397, cr. 398) Ta «dakTHYHE BOJOIHHS» SK MO3HAYCHHS HASBHOCTI
peui y neBHoi ocoou (4. 3 ct. 397, ct. 400). IIpu 11bomy, 3aXuCTy MijI-
JIATa€ TUIIE 3aKOHHE BOJOAIHHA. DaKTUYHE BOJOMIHHS CIIi/I pO3IIIsiia-
TH TITHUPIIE HiK MPABO BOJOIIHHS TyKUM MaTHOM.

[IpuitHATHUM AJI BTUIEHHS B YKpaiHCBhKE NMBIUIbHE 3aKOHOJAB-
CTBO € TIPAaBOBE PETYIIOBaHHS 1HCTUTYTY BOJIOMiHHS, BiactuBe Hi-
MEILKOMY IUBIIBHOMY YIIOKCHHIO. BOJIOMIHHS Cil po3mysiiaTi sk
OKpeMHii IHCTHTYT PEYOBOTO IpaBa, SIKUM OXOIUTIOIOTHCS BC1 MOTO
BH[IU: TIEPBUHHE 1 MTOX1/IHE, 3aKOHHE 1 HE3aKOHHE TOIIIO.
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Ieiiny P. M. IlopiBHAJIBbHO-NIPABOBA XAPAKTEPUCTUKA IHCTUTYTY BOJIOAIHHSA

32 32aKOHOJABCTBOM YKpainu ta Himeuunnu
B crarrti aHami3yroThCs MiAXOMM NUBLIBHOTO 3aKOHOMABCTBa Ykpainu Ta Hi-

MEYYHHH /10 IHCTUTYTY BOJO/IHHS, IIPOBOAUTHCS MOPIBHSIBHA XapaKTEePUCTHKA BiJl-

TIOBIJTHUX TIOJIO’KEHb Ta aBTOPChKE OAaueHHS BHPINIEHHS MPOOIEMHHX aCIeKTiB IO-

CITJUKYBAHOTO MHUTAHHS. 3BEPTAEThCS yBara, 1I0 MPH PErIaMEHTALli BOJOMIHHS SIK

PEYOBOrO IpaBa Ha 4y)e MaifHO B 3aKOHOJABCTBI YKpaiHU HE 3/1iiICHEHO 0CTaTOYHOTO

PO3MEKYBaHHS TEPMiHIB «IIPaBO BOJOMIHH» Ta «(haKkTH4HE BOJIOAiHHs». Haromomry-

€THCSI Ha HEOOX1THOCTI BIOCKOHAJICHHS IHCTUTYTY BOJIOZIHHS, SIKE TOBHHHO 0a3yBa-

THUCSI HA HOpMax HiMEIbKOTo NUBITBHOTO YIIOKEHHSI, BIAMOBITHO JI0 SIKHX BOJIOAIHHS

€ CaMOCTIfHUM PEYOBUM ITPABOM.

KorouoBi ci1oBa: BosoiHHS, IpaBo BOJIOMIHHS, PEUYOBI IIpaBa, PeUoBi IIpaBa Ha
qy)Ke MailHO, IMBINbHE MpaBo Ykpainu, HiMelbke HUBILIbHE YIOKECHHS
Ieiinn P. H. CpaBHuTeIbHAs XaPAKTEPHCTUKA HHCTUTYTA BJIAICHUS 110 3a-

KOHOJATeJbCTBY YKpaunbl u I'epmanun
B crarbe aHaNIHU3UPYIOTCS MOAXO/IBI TPAKIAHCKOTO 3aKOHOIATENbCTBA YKPAHHBI

u I'epMaHiy K HHCTUTYTY BJIaJICHUSL, TIPOBOAUTCS CPABHHUTEIIbHAS XaPAKTEPHCTHKA CO-

OTBETCTBYIOIIHX ITOJOKEHUH 1 aBTOPCKOE BHACHUE PELICHUS MPOOICMHBIX aClIEKTOB

n3yyaemoro Borpoca. OOpaiieHo BHIMaHHe, YTO IPH PerIaMEHTALIMH BIIaJICHHUS KaK

BEII[HOTO MpaBa Ha Yy)KOe MMYIIECTBO B 3aKOHOJATEILCTBE YKPAWHbI HE OCYIIIECTB-

JICHO OKOHYATEJIBHOTO pasrpaHHYCHHS TEPMUHOB «IIPABO BIAJICHHUS U «(PaKTHIECKOEe

BrajieHuey. OTMmedaeTcsi HeOOXOIMMOCTh COBEPIICHCTBOBAHKS HHCTUTYTA BIIaJICHHUS,

KOTOpOE JIOJKHO 0a3MpoBaThCsi Ha HOpMax [epMaHCKOrO IPaKIaHCKOTO YIOKEHHUS,

COIIACHO KOTOPBIM BIIAJICHUE SBJISCTCS] CAMOCTOSITE/IBHBIM BEIIHBIM [IPABOM.
KuoueBble cj10Ba: BiaJicHNE, TIPABO BIIAJICHHS, BEIIHBIC [TPaBa, BEIIHbIC Mpa-

Ba Ha Yy’KOE UMYIIECTBO, IPaXIaHCKOe MpaBo YkpauHsl, [ epmanckoe ['paxkaaHckoe

VioxeHue.

Heints R. M. Comparative characteristic of the Institution of Possession
according to the legislation of Ukraine and Germany
The article analyzes the approaches of the civil legislation of Ukraine and

Germany to the institute of possession, a comparative description of the relevant terms

as well as the author’s vision of the solutions of problematic aspects of the subject

under study.According to the Civil law of Ukraine the right of ownership is one of
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the forms of the property rights for another’s property. The Biirgerliches Gesetzbuch
determines the ownership as is a separate property right, which is considered as an
actual holding of things. Distinction between possession and temporary holding is
not performed until the ground of holding is proven. German civil law distinguishes
three categories of actual holders: direct, indirect and «persons performing actual
domination over the thing for the holder».

While regulation of ownership as a property right the legislation of Ukraine failed
the final demarcation of the terms «right of possession» and «actual possession». The
legislator does not directly determine the actual ownership, while not denying the
possibility of its existence. The model of the Institute of ownership, determined by
the Civil law of Ukraine is unfinished and needs to be improved. Acceptable for the
implementation into the Ukrainian civil law is the legal regulation of the institution
of ownership inherent in the Biirgerliches Gesetzbuch. Possession should be regarded
as an independent institution of property law, which covers all types of ownership:
possession of the owner, a derivative ownership of the subject of the limited property
rights (legal ownership), illegal possession of good faith of another’s property, which
is associated with the perception of separation of ownership into the direct and
indirect, independent and dependent.

Keywords: possession, ownership, property rights, proprietary interest in
anybody’s property, Civil law of Ukraine, Biirgerliches Gesetzbuch.

Mauka K.I.

3ATANTIbHOTEOPETUYHA
XAPAKTEPUCTUKA KPUTEPIIB
KIACU®IKALIT FOPUOUYHUX GAKTIB, LLIO
MOXYTb BYTU BCTAHOBJEHI B MOPSAQKY
OKPEMOI'O NMPOBAMXEHHSA

YJIK 347.9/340.111.55

IMocTanoBka npodaemu. BcTaHOBIEHHS IOpUINIHUX (aAKTIB y
MOPSIIKY OKPEMOTO MPOBA/KCHHST MA€ BXKIIMBE 3HAYCHHS, OCKITBKH
cripusie peanizailii KOHCTUTYIIHHUX TpaB TPOMAISIH, 30KpEeMa TaKUX
SIK: TIpaBa Ha COLIaJbHUHN 3aXKCT y pa3i BTpaTH Npane3naTHoCTi, ro-
IyBaJbHUKA, Y CTAPOCTI, HA 3aXUCT BIACHOCTI, IHTEPECIB, SIKi BUILIHU-
BAIOTh 13 TPABOBOIO CTAHOBHIINA Cy0’€KTIB LHUBIIBHUX, CIMEHHUX,
TPYIOBUX Ta IHIUX MpaBoBimHOCHH. [4, ¢. 543] Ct. 256 LIIK VYxpai-
HU Tiependayae HeBUYEPITHUH Teperik (hakTiB, IKi MalOTh IOPHINIHE
3HAUCHHS, 1110 3yMOBIIIOE HEOOX1HICTh MPOBEICHHS KOMIUIEKCHOT Xa-
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PaKTEPUCTUKU OKPEMHUX BH[IB IOPUANYHUX (PAKTIB, 110 MOKYThH OyTH
BCTAHOBJICHI B TIOPSJKY OKpeMOro mnpoBaJpkeHHs. [loBHa i BcecTo-
POHHS XapaKTEepPHCTUKA PI3HUX BUJIB IOPUINYHUX (DAKTIB MOXKIHBA
JIATIE y pasi iX HaJIEeKHOI CHCTEMaTH3aIlii, 1o Moke OyTH TOCATHYTO
3a omoMororo kiacudikaiii. Sk cipaBemnuBo 3a3Hadae B.b. Icakos,
KIacudikailisi PpUIUIHUX (AKTIB JO3BOJSIE BU3HAUUTH X Micle Y
MeXaHi3Mi MPaBOBOTO PETYIIOBaHHS Ta 3 OIHOTO OOKY PO3MEXYBATH,
Ha MepUIMH OIS, CyMDXKHI IOHSTTS, a 3 IHIIOTo OOKY — 00’ €/THAaTH B
IpynH pi3Hi Kareropii 3a CiIbHUMA O3HAKaMH [8].

Cepen BUCHHX, SKi TOCTIDKYBAIH MPHUPOMY OKPEMOTO TIPOBa-
JDKEHHS Ta HOPSJIOK BCTAHOBJIEHHS (DaKTiB, 110 MalOTh IOPUIUYHE
3HAYCHHs, ciij Big3HaunTu HactynHux: E.3. bekOaes, B.b. Icakos,
O.C. lIodde, I'B. Kukots, O.A. KpacaBuukos, M.A. Poxkosa, M.JI.
lapropoxacekuii, C.51. @ypca, M.M. ScuHok Ta inmi. 3okpema, B.b.
Icakos, O.C. lodde, O.A. KpacaBunkos, M.JI. [lapropoacekuii, P.O.
Xanpuna, C.D. KedekbsH T0CTiHKYBAIHA PUPOAY IOPUIUIHIX (DaK-
TiB Y paisiHCbKOMY LMBUIbHOMY mpaBi. Ilpote, y 3B’S3Ky 3 TUM, 110
JOCHIKEHHS 3a3HaUCHUX HAyKOBLIB OyJaM MpPOBEICHI 1€ B pajsH-
CBKHX Yac, CydacHa IMpaBOBa JOKTPHHA MOTpeOye HOBUX Hampalto-
BaHb y cepl BUBHAYCHHS KpUTepiiB kinacudikallii FOpuInIHuX (ak-
tiB. [.B. Kukots, E.3 bekbaeB, M.A. Poxxkosa, C.5. @ypca Ta M.M.
SIcuHOK, B CBOIO 4epry, IOCIiAXKYBald NPUPOAY, BUIU IOPUIMUYHUX
(hakTiB Ta 0COOMMBOCTI iX BCTAHOBIICHHS B IIUBLIBHOMY CY/IOYMHCTBI,
poTe iX JOCTIKEHHS HEAOCTaTHHO PO3KPHIN OCOOIUBOCTI KpUTeE-
piiB Mofiny IOpUAXYHUX (aKTiB HA OKPEMi BHIHM Ta iX 3HAYCHHS IS
MIPaBUIIBHOTO PO3TIISIAY CYAaMH CIIPAB PO BCTAHOBJIECHHS (aKTiB, 110
MaroTh OpuanyHe 3HaueHHs. OTXXe, caMe HEeOOXiTHICTh eTaTbHOTO
BHU3HAUCHHS KPUTEPIiB KIacudikamii FOpuInIHUX (HAKTIB, SIKi MOXKYTh
OyTH BCTAHOBJICHI B TIOPSIKY OKPEMOTO IIPOBAIKEHHS 3yMOBIIIOE K-
TYyaJbHICTb IIbOTO HAYKOBOTO JOCiKEHHS.

MeT010 HaYKOBOTO JOCTIIKEHHS € BU3HAYCHHSI OKPEMUX KpUTE-
piiB kacudikaii FopuANIHAX (PaKTIB, SIKI MOXKYTh OyTH BCTAaHOBIICHI
B TIOPSIIKY OKPEMOTO TPOBA/IKCHHSI.

Buxian ocHoBHOro mMarepiajy. Y BITUYM3HSHIN Ta 3apyOiKHIN
MIPaBOBIl JIOKTPHHI iCHY€ 0aratro MiIXoAiB 1O BU3HAUCHHS KPUTEPIiB
knacuikanii opuInYHUX (PakKTiB, MpoTe HAHOLIBII PO3MOBCIOIKEHH-
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MU € TIOALT IOPUANYHUX (DAKTIB 32 «BOJIBOBUMY» KPUTEPIEM, 32 KPUTE-
pieM HacIiAKIB, HACTaHHS SIKUX 3yMOBIIOIOTH IOPUINYHI (aKTH, 3a-
JIeKHO BiA (popMu I0pHINIHNAX (aKTIB Ta XapakTepy [ii IOPHINIHOTO
(haxty. Came Ha aHaJi31 IUX OCHOBHUX KPHUTEPIiB MOALTY FOPUIATHUX
(hakTiB MU aKIIEHTYBaTUMEMO CBOIO yBary.

OTXe, MOUIMPEHUM TBEPPKEHHAM Cepell HAayKOBLIB € Te, LI0
IOpUINYHi (haKTH, SKI BAHUKAIOTh HE3aJIeKHO BiJl BOJIi 0cOOH € hakTa-
MU-TIOJISIMH, & FOPUIUYHI (aKTH, IKi BAHUKAIOTh Y 3B’SI3KYy 3 BOJICBU-
SIBIIGHHSAM 0Cco0u — ¢akramu-mismu. [IpoTe, HE 3Bakaroun Ha Te, IO
Taka Kiacuikaris € 3araJbHONPUHHATO0, CIIJI 3ayBa)KHUTH, IO Ha
CHOTOJIHI TaKUH MO € TOBOMII YMOBHUM. Tak, io npukany, me O.C.
lodde ta M.JI. lllapropoackkuii 3a3Ha4aly, 0 BHAHUKHEHHS JCSIKUX
(daxTiB-1ofiil MoXKe OyTH 3yMOBIIEHO BOJICIO OCOOM, HANPHUKIAJ IO-
kexa, 1o cranacs BHachigok mianaty. O.C. lodpde tra M. JI. 1llapro-
POICHKHH MiIKPECTIOBANIN, MO0 BIAMIHHICT MK MisIMH Ta TIOHISIMHU
CJIiJT ITyKaTH HE CTUTBKH Y IPUYMHAX Ta TIEpeyMOBaX X BUHHKHEHHS,
CKIJIbKU B XapaKTepi MPOIECy iX PO3BUTKY: MMO/Iii MatOTh HE BOJIHOBUN
XapakTep y BCIX CTalisiX CBOrO PO3BUTKY, SIKOIO O He Oyiia mprUuuHa iX
BUHUKHEHHS, TOJI, SIK JIii € BOJICBUSBICHHIM OCOOH HE JIMIIE B CBOIH
MIPUYMHI, ajie i B Tiporieci ix 3iiicHenns 7, c. 244-245]. E.3. bexOaeB
MIPOTIOHYE TIOALT IOPUANYHUX (aKTIB 32 KPUTEPiEM HASBHOCTI MPH-
YUHHOTO 3B’ 513Ky MK JisIMA O0COOM Ta HACIIIKOM, SIKHI BUPAKAETHCS
y BUHUKHEHHI TIEBHUX MPaBOBIAHOCHH s 0coOu. Buenuii 3a3Hauae,
mo oco0a, BiAMOBITHO 10 BUMOI 00’€KTHBHOTO IpaBa, BU3HAETHCS
CTOPOHOKO MTPABOBITHOIICHHS a00 BHACIIOK BIACHUX i, sIKi 3aje-
JKaTh B 11 BOJII, a00 K BHACIIJIOK FOPUIMYHOZHAYMMHX TOJIH, SIKi
HE 3aJIeKaTh BiJ BOJICBHUSIBICHHS 0CO0U. [6] Jlst OibIn TOBHOTO po-
3yMIHHS TaKOTO KPUTEPir0 MOy HaBemeMo mpukiran. dakt cMepTi
0co0M, y BUIAAKY 3aBIaHHA i TUISCHUX YIIKOKEHb, SKi MPHU3BEIN
IO CMEpTi, U1 MpaBONOPYIIHUKa Oyne BU3HAHHMK [i€10, OCKIIBKH
came TOBe/iHKa BUHHOI 0COOM CIPUYMHWIIA HACTaHHS HACHIJKIB Y
BUIJIsLII cMepTi. B Toit xe vac, Jisl CriaJIKOEMIIIB CMEPTh CIaAKOIABIIs
HE 3JICKHO BiJ IPUUNH OyIe MOJi€r0, OCKUIBKH iX TOBEIIHKA KO-
HAM YUHOM HE ITOB’s3aHa i3 HACTaHHSAM BiAmMoBimHOTO (akry. Ilika-
BHU TiAXif 10 KiIacudikaiii :opuauaHnuX (pakTiB-1moiil mporoHyBaB
10.B. Jlanumiok, sIKui 3a3HadaB, 10 BCi OAIT MOXYTb OyTH MOALICHI
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3a XapaKTepoM BOJII Ha abCONIOTHI Ta BiqHOCHI. ToOTO, HIeThes mpo
a0COJIIOTHY BIJICYTHICTH BOJII JIFOJICH 1010 ITEBHUX MOJIH Ta BiIHOC-
Hy BIJICYTHICTH Takoi Bomi. Hanmpukian, aOcomroTHHMIA Xapakrep Ma-
FOTh CTHIXiHHI JINXa MPUPOTHOTO TIOXOMKEHHSI, IO TOTSTIIH 33 COO0T0
3aIPOBaDKEHHsI y IEBHOMY PETiOHI JIepXKaBH HAaJ3BUYaWHOIO CTaHy.
Taxki moxii y mpaBi Ha3UBaIOTHh HENEPEOOPHOIO CHIIOK0. Y CBOIO Yepry
CTHXIHHI TUXa TEXHOTEHHOTO XapaKTepy € MOAiSIMH, IO NEBHUM YH-
HOM IIOB’sI3aHi 3 JISHHSAM JIonei. [9]

TakuM YUHOM, TIOJIisl SIK FOPHIMYHIN (aKT, TOBUHHA CTBOPIOBATH
HACJIIKA caMe JJIs 0Ci0, SKi BHACIITOK HACTAHHS MTOii MOXKYTh OyTH
BH3HAHI y4acHHWKaMHu TpaBoBimHOCHH. [loBemiHka oci® (ydacHUKiB
MIPaBOBIIHOCKH) Y BUIAJKy HacTaHHS MOJil HE MOB’si3aHa 13 HacTaH-
HSIM BiJITIOBITHUX IOPUJINYHHUX HACIIKIB.

Jlpyroro 3a MOLIUPEHICTIO € TIO3MIIiS HAYKOBIIIB 11010 PO3IOILTY
FOpUIUIHIUX (PATiB 3aI€KHO BiJl HACTIIKIB, HACTAHHS SKUX 3yMOBIIIO-
FOTh FOpUINYHI ¢akTu. 30KpeMa, oI 3a TaKUM KPHUTEPieEM TIPOBO-
it ML Anekcannpos, C.C. AnekceeB Ta iH. Tak, 3a HachiaKkamu
IopuInYHi (pakTH MOXKYTh OyTH MOIiIEHI Ha: MPaBOBCTAHOBIIOKOYI,
MPaBO3MiHIOIOYI Ta npaBonpunuHsiodi. T.A. CHHIIOBa, TOCTIKYIOYH
MPUPONY IOPUINYHKX (PAKTiB y KOHCTUTYLIHHOMY TIpaBi Ta iX Micle B
cHCTeMI TIPaBOBOTO PETYIIOBAHHSI, 3a3HaYaE, MO MUTAHHS MIOJI0 PO3-
MEXyBaHHS MK COOOI0 TPaBO3MIHIOIOUMX Ta IMPaBOTPUITHHIIOUNX
IOPUANYHUX (aKTIB € JOCUTH MIPOOIEMHIM. 30KpeMa, BUeHa ITiJIKpec-
JII0€, 10 OUTBINICTD MPABONPUIIMHSAIOUNX IOPUINYHUX (DAKTiB HE MOXKE
PO3MISAATHCE K aOCOTIOTHO MPABONMPUIHHAIOY, aJ)Ke BOHU TPHITH-
HSIIOTh KOHKPETHI KOHCTHTYIIKHI MPaBOBIIHOCHHY, IO NepeadadeHi
MEBHOI0 HOPMOKO KOHCTHTYIIHHOTO MpaBa, MpOTe, B CBOIO YepPry, TAT-
HYTh BUHUKHCHHS 1HIIMX KOHCTUTYIIMHUX MPaBOBiTHOCHH. Buxinm 3
i€l cuTyarii, BYeHa BOayae y BUOKPEMIICHHI TaK 3BAHOTO 3MIIIaHOTO
BUAY IOpUAMYHHUX (aKTiB, sIKi MOEAHYBaIu O y co0i 03HAKH MPaBO-
3MIHIOIOUMX Ta MPAaBONPUIMHAIOUMX OPUANYHUX (akTiB. [lo3umis
BUCHOI TAKOXK € aKTYaJIbHOIO 1 JJIsl IOPUANYHUX (aKTiB IHUBITBHOTO
Ta IUBUIBHOTO TIporecyansHoro npasa. [14] Crpasmi, mpaBompumy-
HSIOUUH IOPUAUIHUNA (aKT MIPHUITHHSIE TICBHI TIpaBa I OMHUX 0Ci0, B
TO € Yac MOYKEe CTBOPIOBATH TI€BHI IOPUINYHI HACIIIKH JUTS 1HIIHX.
Tak, BHacmiJOK cMepTi 0coOHU, MPUITUHSIOTHCS YC1 PAaBOBITHOCHHH,

54



3aranpHOTEOpETHYHA XapaKTePUCTHKA KpUTepiiB knacudikamii ropuaumdanx dakTis

YYaCHUKOM SIKUX BOHA OyJia, B TOH e yac (pakT CMEpTi 0COOU 3yMOB-
JII0€ BUHUKHEHHS MpaBa Ha CHaIIIMHY Y CIaJKOEMIIIB ITOMEPIIOro.
OOTpyHTOBaHOIO B IbOMY KOHTEKCTI BUJA€THCS 3aporioHoBana M.A.
PoxkkoBoro Kimacudikarlis 3a HaCIiIKaMH, sIKi 3yMOBJIIOE FOPHTATHII
(hakr Ha:

- IOpUANYHI (DaKTH, SKi CIPUYUHSIOTH PyX NPaBOBIJHOCHH (IIpa-
BOBILTUBAIOYI - TPABO3YMOBIIIOIOY1 )

- IopuANYHI (QaKT, SKi HE 3YMOBIIOIOTH PYXY IPaBOBIIHOCHH,
MPOTE MAKOTh 3HAYCHHS JJIS TIpaBa Ta MOPOUKYIOTh HACTAHHS FOpU-
TUIHUX HACHiAKIB. (TipaBomo3uTuBHi) [13, c. 85].

HacTtymaum kpurtepiem moauty FOpuIudHUX (akTiB HA BUIH € 1X
¢dopma. Tak, 3anexno B Gopmu 0puanyHi (aKkTH NOAUISIOTHCS Ha
MO3UTHBHI Ta HeraTuBHi. Sk 3a3Hauae A.B. [1omnsKoB, TO3UTHBHI FOpH-
OYHI QaKTH € KUTTEBUMU 0OCTaBUHAMM, HAsIBHICTH SIKUX 3yMOBIIIOE
BUHUKHEHHS, 3MiHy a00 NMPUNMHEHHS NMPaBOBUX BiJTHOCHH (HAIpH-
KJIaJl, TOCSATHEHHS 0Cc000I0 MEeBHOTO BiKy). HerarnsHi topuanyaHi (ax-
TH, HABIIAKH, € TAKUMH KUTTEBUMH 00CTaBUHAMH, BIJICYTHICTb SIKUX €
YMOBOIO JUIsl BAHUKHEHHS, 3MiHM 200 MPUITMHEHHS MPAaBOBHUX BiIHO-
CUH (HampUKIAJI, BIJICYyTHICTh OJU3BKOI CITIOPITHEHOCTI 1 BXKE 3apee-
CTPOBAHOTIO IIUTO0Y € HeOOXITHOK YMOBOO JIJIsl BCTYITY B IUTH00). [12,
c. 572-573] P.O. Xanc¢ina, KpUTUKYIOUH MTOJLT IOPUANIHUX (aKTiB HA
TTO3UTHBHI Ta HETATHUBHI, 3a3Havasa, 0 HeTaTUBHI ()akTh — I1e 00CcTa-
BUHH, SIKi € NEPELIKOAOI0 Ul TOTO, 1100 1HIIE SIBUILE BUCTYIMIO SIK
topuauaHui paxt. Came yepes 1e BOHa HE PO3IIISAAE TaKi MEPEIIKOIH
K ropuandHi gakrtu. [15, c. 287] Ha gymky H0.B. [lanuimiok, B tanHomy
BUTIAJIKy CJIiJ] pO3pi3HATH siBUIIA (o1l abo aii) sSK ropuanyHi GakTH,
10 HAaCTaNH, 1 Ti ABUIIA (o1l abo mii), AKi He HACTaH, IPOTE caMme
HEHACTaHHS TaKUX SIBUI € IOPUANIHUM (aKTOM, OCKIJIBKH TSATHE 3a
c000r0 BUHUKHEHHS MTEBHUX FOPUAMYHUX HACIHIJIKIB, IO TiepeadadeHi
HOpPMaMH KOHCTHTYLIHHOTO mpasa. [9]

[lle ogHWUM TOMIMPEHUM KPUTEPIEM MOy IOPUIANYHUX (DaKTiB
€ KpuUTepii Xxapakrepy Jii, 3a SKUM BCi IOPHINYHI GaKTH MOIUIIOTh-
cs Ha QaxTu oOMexxkeHoi (omHOKparHOi) mii Ta (hakThu-cTaHu, TOOTO
(hakTH, sAKi XapaKTEpHW3YIOThCS TPUBAIICTIO B daci. FOpuamaHuMu
(hakTaMu-CTaHAMU Ha3WBAIOTH CKJIAIHI FOPUANYHI QaKTH, SKi Xapak-
TEPU3YIOTHCS BITHOCHOIO CTaOIIBHICTIO 1 TPUBAIUM MEPIOAOM iCHY-
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BaHHSI, MPOTATOM SIKOTO BOHH MOXKYTh HEOJHOPA30BO (y MOEJHAHHI 3
iHIIMMK (pakTamMu) BUKIMKATH HACTAHHS MPaBOBUX HachiakiB. OmHi
aBTOPH BUAISIOTH CTAHW B OCOOJUBY JIAHKY TOPSJT 13 TOAISIMHE 1 Ais-
MH, 1HIII BBAXKAIOTh, 110 (aKTH-CTAaHU MOXYTH OYTH K FOPUTATHIMH
TSIMU, TaK 1 OpUAMIHUMHE TToisiMu. CITil MOTOAMTHUCS 3 TUM, IO CTa-
HU OOyMOBIIIOIOTHCS TICBHUMH IOPHIUYHUMU (paKTamMu (HAIPUKIIA,
IPOMaJISTHCTBO, TepeOyBaHHs B POAMHHUX BIJHOCHHAX — CTaHH, SIKi
MAroTh JDKEepeioM Jiesiki ropuauuHi paktu). CripaBeyInBO 3ayBaXKeHO,
10 y CBOEMY IMOJANBIIOMY iICHYBaHHI CTaH, TaKk OM MOBUTH, BiIpH-
Ba€THCA BiJ CBO€ET (PaKTHIHOI OCHOBH i HAOyBa€e CaMOCTIHHOTO OYTTSI.
[Ipu ubomy, K FOpUANIHUI (PAKT, CTAaH BXOAUTH JI0 (PaKTHIYHUX CKIIa-
JIiB pi3HHUX MPABOBHX BIAHOCWH. B OMHUX BUMAAKax (PakT-CTaH — 1€
TpHUBarO4a COIliaJibHa OOCTaBUHA, B IHIIUX — B SIKOCTI CTaHy BUCTYIIA€
npaBoBe BifHOIICHHS. [16] OTxe, B SIKOCTI OpUAUYHUX (AKTIB-CTa-
HIB MOXYTh BUCTYTIATH, HalIpuKIa (akT nepedyBaHHs y HUTI001, TPY-
TOBUH cTax, mepeOyBaHHS y POAMHHHUX BiTHOCHWHAX, Tomo. OmHaK,
IKaBOIO TIO3WIII€I0 MO0 TAYMadeHHs MOHATTA (DaKTiB-CTaHIB € I10-
suilig C. @. KeuekbsiHa, sKuii BBaXKaB, 1[0 CTAH caM 10 co01 HE MOXKeE
po3msiaThcs K BUJ I0puandHoro ¢akrty. KOpuauanum gaxrom, 1o
00yMOBIIIO€ BUHUKHEHHSI, 3MiHY a00 MPUIMHEHHS PaBOBIIHOCHH, €
BUHUKHEHHS 200 TIPUITMHEHHSI TOTO Y 1HIIIOTO CTaHY, SIK, HAIPUKIIA],
peecTparis nuIro0y, YKIaACHHS TPYIOBOTO TOTOBOpY, Toro. [10, c.
173] I3 mo3wuIlii Bu€HOTO BUIUIHMBAE, 110 OPUINYHI (DAaKTH 3a XapaKTe-
POM cBOE€T Aif € TpUBaJIMMH B Yaci Ta OfHOAKTHUMU. binbiue Toro, Ha-
SIBHICTH TICBHUX TPABOBIIHOCHH Oy/Ie MiITBEP/KYBaTH HE TPUBAIICTh
B 4aci, 30KpeMa CTPOK repeOyBaHHs YOJIOBIKA 1 )KIHKH B IIUTI001, a caMm
(bakT peecTpartlii IUTIOOHUX BiAHOCHH.

Crin 3a3HaYUTH, IO Y MPABOBIH JOKTPHHI HEMA€E €IUHOTO ITijI-
XOJly JI0 BU3HAUEHHS YiTKOTO IepelliKy KpUTepiiB Kiacudikarii 1opu-
nuuHux ¢axTiB. Ha Hamy nymKy, cinig mpoaHanizyBaTH TaKOX 1HII
KpHUTEpil NOALTY IOpUANYHUX (HAKTIB, SKI HE 3HAWIIUIM 3HAYHOTO TO-
LIMPEHHS Y JTOKTPHUHI ITpaBa.

o npuknany, Aeski opuandHi (pakTH MOXKYTh MaTH 30BHIIIHBO
BHpakeHO popMmy iX icHyBaHHS, TOOTO OyTH MATBEPIKCHUM TTEBHIM
JIOKYMEHTOM, BCTAaHOBIIEHOTO 3aKOHOIAaBCTBOM 3paska. Hampukian,
¢axT peectpanii uuTr00y Moxe OyTH MiATBEPKEHUH CBIIOLTBOM PO
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uumio6. Ha Hamy nymky, 3a xputepieM GopMu 00’€KTHBHOTO BHpa-
JKESHHS IOPUANIHOTO (DaKTy, BC1 FOPUINYHI (aKTH MOXKYTh OyTH MO~
JIeH1 Ha TaKi, 00 AKUX 3aKOHOAABCTBOM TependadeHo Gpopmy 00’ ex-
TUBHOI'O BHP@XEHHA, Ta IIOJO SKHUX Taxkoi GopMu He mepenadadcHo.
3okpema, (axTu, IOJ0 SKUX HE HeperdayeHo 3aKOHHOI MpoLenypH
iX BCTaHOBICHHS, Ta SIKi BiANOBIAHO HE MOXYTb OyTH MiJATBEpIKE-
Hi, MUIATaI0Th BCTAHOBICHHIO B TMOPSAKY OKPEMOTO MPOBAIKEHHS Y
BiNOBiIHOCTI J10 4. 2 cT. 256 LIIK Ykpainu. [lo dakriB, moa0 skux
3aKOHOJIABCTBOM He Tiepe0aueHo (OpMH BUPAKCHHS, 30KpeMa MOXK-
Ha BiIHECTH (aKT pOIWHHUX BiTHOCHH, a00 kK (pakT mepeOyBaHHs Ha
yrpuManHi. [ligTBepauTy Taki pakTu MOXKHA JHINE HA TiACTaBi Bif-
MOBITHOTO PILICHHS Cyy. Y 3B’SI3Ky 3 BUILEBUKIAJCHUM, BBAKAEMO,
o (akTH, M0 MAIOTh IOPUANYHE 3HAUCHHS Ta MiJJIATal0Th BCTAHOB-
JICHHIO B MOPSIJIKY, TependoadeHomMy rmasoro 6 posniiny 4 LITK Ykpai-
HH, MOYKHA TIOJIITUTH 3aJIC’KHO BiJ 30BHIIITHHOTO BUPAXKCHHS HA:

- 00’eKTHBOBaHI (3apeecTpOBaHi y BCTAHOBJICHOMY 3aKOHOIAB-
CTBOM HOPSIIKY, IPOTE HE MOXKYTh OyTH TOKYMEHTAJIbHO ITiATBEpIKe-
Hi);

- Heo0’ €KTHUBOBaHI (HE 3apeecTpoBaHi, Xo4a i HUX Hependade-
Ha TpoIleypa peecTpariii, Ta He MOKYTh OyTH JJOKYMEHTAJIBHO Iijl-
TBEPJIKEHI);

- akTH, I TKUX He TIepe0adeHo MpoIeypy peecTpartii.

OO0’ €KTHBOBAaHUMH € A0 MpUKIany (akT HApOMKEHHS 4d (HaKT
CMEpTi, SIKi MiUIAraroTh 00O0B’SI3KOBiM peecTpamii B MOPSIKY BCTa-
HOBJICHOMY 3aKOHOJABCTBOM TMIPO PEECTPALiI0 aKTiB IHMBIILHOTO
CTaHy, IPOTe BHACIIIOK BTPATH JOKYMEHTIB Taki (pakTH HE MOXYTb
Oyt miaTBepmKeHi. Jleski dhakTtu, Xoda i MarOTh HependadeHy Mmpo-
Ieaypy peecTparlii, He PEECTPYIOThCS Cy0’€KTaMU IMPaBOBITHOCHH.
Takum dakxTom, 30KpeMa, Moxe OyTH (PaKT CIITBHOTO MPOKUBAHHS
YOJIOBiKa 1 )KIHKH OAHI€I0 CiM’€r0. SIKIO y YONOBiKa 1 )KIHKH HEMae
BOHU MOXYTb Y OyIb-sIKHIA Yac 3apeecTpyBaTH iX y BiIIOBIAHOCTI JI0
YUHHOTO 3aKOHOAABCTBA. Taki ropuandHi (akTd, Ha HANTY AYMKY, €
He0O’ €KTMBOBAaHNMH. B OKpeMy KaTeropiro CiiJ BHOKpeMHTH (ak-
TH, JUIS IKUX 3aKOHOJIABCTBO HE Iependadae nopsiky peecrpauii. o
uiel rpynu ¢akTiB, 30KpemMa, Moke OyTu BinHeceHHH (akT poboTH
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Ha TANPUEMCTBI 3 IIKIUIMBUMH yMoBamu mpami. [lepemik poOit i3
HIKIITTABUMU YMOBaMH TIpalli BCTaHOBIIOEThCsl [locTtanoBoro KMY
Bix 17.11.1997p. Ne 1290 «IIpo 3arBepmxennst CiuckiB BHPOOHUIITB,
pobirt, 1iexiB, podeciit i mocam, 3alHATICTD MPAIBHUKIB B SKUX J1a€
MIPaBO HA MIOPiYHI TOJATKOBI BiIMTyCTKH 3a poOOTY i3 MIKiIJTUBUMH i
BaXKMUMHU yMOBaMH TIpalli Ta 3a OCOONMBUHN XapakTep mpami». [Ipo-
Te BkazaHa [loctanoBa KMV He nependadae nepesik BCix MOKIUBUX
BUJIiB poOiT, mpodeciil 1 mocaj yMOBH Mpalli Ha SKAX € MKiATUBIMA
Ta BAYKKUMH 711 0COOHU. 3B1JICH BUILIMBAE, 1[0 3aKOHOABEIb HE BCTa-
HOBJTIOE TTIEBHOTO MOPSAKY peecTpartii pakTy poOOTH Ha TiAIPHEMCTBI
31 MIKiITTMBUME yMOBaMH TIpalli Ta 0co0a HE Ma€ MOMJIMBOCTI Mif-
TBEpAUTHU Takuil paxT. PaxTy, siKi MOXKYTh OyTH BiJIHECEHI J10 IpyIH,
JUTSL SIKOT HE BCTAHOBJICHO MOPSIKY PEECTpaIlii, MiIIsAraloTh BCTAHOB-
JICHHIO BUKJIFOYHO y CYIOBOMY MOPSJIKY, aJUKe 1€ €IUHHIA Crocio ix
miaTBepAnTH. Ha OCHOBI OTpHMaHOTO CYIOBOTO DIllIEHHS CyO’€KTH
MIPaBOBITHOCHH MOXYTh JIOCATTH TOTO TPABOBOTO PE3YIbTATY, SKHHA
HE Mir OyTH JOCATHYTHH y 3B’S3KY 3 HEMOXJIMBICTIO ITiITBEPIUTH
OpuAnYHi (haKTH, SKi 3yMOBIIOBAIN MOXKJIMBICTh HACTAHHS 3a3Havye-
HOTO Pe3yJIbTary.

Bararo Buenux, 30kpema M.A. PoxkoBa, HOAUISIOTh IOPUIANYHI
(bakTH TaKoXK Ha OMUHHUYHI FOpUANYHI (PaKTH Ta HaKTUIHI CKIaIH, 3a-
JIEXKHO BiJl KITBKOCTI YMOB 200 JKUTTEBUX OOCTaBHH, SIKi B CYKYITHOCTI
YW B CBOIM OAMHUYHOCTI 3/1aTHI MOPOHKYBATH,3MIHIOBATH 200 PUTIH-
HSTHU TICBHI TIpaBa Ta 000B’sSI3KM yYacHUKIB BiHOCHH [13, c. 79]. Me-
SIK1 HAyKOBIII 32 3a3HAYEHUM BUILIE KPUTEPIEM TaKOXK MOAUISIOTH I0pH-
Jqu4Hi paktu Ha npocti Ta ckiaaHi. CKIaJHUMU HA3MBAKOTHCS TaKi
opuIndHi (haKTH, MO CKIAMAIOTHCS 3 JACKITBKOX CJIEMEHTIB, SIKi HE
€ caMOCTitHIMH fopuanYHIMHA (akTamu. Hanpuknaza, cepen ckiaf-
HUX IOPUIUYHUX (aKTIB — 3JI0YMHH, IO MICTITh YOTHPH E€IEMEHTH
— cy0’€eKT, 00’€KT, 00’ €KTHBHY CTOPOHY, Cy0 €KTHBHY CTOPOHY. 3aKpi-
IJICHHS CKIIQJHUX FOPHIUYHUX (PakTiB (Miciie MPOKUBaHHs, Oe3BiCHA
BIJICYTHICTb, HEJII€3/IaTHICTh TOIIIO) JOMOMArae OXONUTH OaraToOiuHi
CoLiaJbHI CUTYaIii, CIIPHsIE MiABUIICHHIO CHCTEMHOCTI Y ITPaBOBOMY
perymoBanHi. [Iporte, meski daxiBmi mpu Kiaacudikamii IOPUITTHAX
(hakTiB, TOAUIAIOUN IOPUINYHI (DAKTH HA MIPOCTI 1 CKIIAJHI, TTiJ] CKIIa-
HUMH IOPUAWYHAMH (aKTaMd PO3yMIiIOTh HE IO iHIIE, K (aKTHY-
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HUH CKIaj, o0 He € npaBuiabHUM. CKITaHI IOpUINYHI (GaKTH HE CIij
3MiNryBatd 3 (GakTHUHUMH CKJIAAaMH, OCKUIBKH (DaKTUIHUN CKIIal €
CYKYIHICTIO IOpUANYHUX (aKTIB Ta IOPUINYHO 3HAYYIINX YMOB, He-
OOX1THUX JJIsS HACTAaHHS MPABOBUX HACTIAKIB — BUHUKHCHHS, 3MiHH,
MIPUITMHEHHS TIPAaBOBIAHOCHH. [OJIOBHOIO BiIMIHHICTIO (haKTHYHOTO
CKJIaJy BiJ CKJIQAHOTO IOPUAMYHOTO (aKTy € Te, IO CKJIAJ — e CH-
cTeMa I0pUINYHHUX (aKTiB, a CKIaTHUN IOPUIUYHUN QaKT — cucTemMa
o3Hak (akry. [Ipore, e O.A. KpacaBunkoB TOBOPHB PO Te, 1110 FOPH-
TUIHUHN (DaKkT He MOXKe OyTH CYKYITHICTIO O3HAK, JIUIIIE TIEBHOIO 00CTa-
BHHOIO YH CYKYITHICTIO 00cTaBuH. [11, c. 18] A ToMy, MU BBaskaeMo,
10 O/ FOPUIUIHUX (PaKTiB HA TIPOCTI Ta CKIAJIHI T4 BUOKPEMIICH-
HSl OKPEMOT'O OHSTTS OPUINYHUHN (PaKTUIHNHN CKIIa]] € HEJOLIIbHUM,
OCKIJIbKM 3a3HaueHi KaTeropii Ba’KKO PO3MEKyBaTH MiX cO00I0, IO
YCKIIQ/IHIOE TPaBO3aCTOCOBHY MPAKTHKY.

Sk cipaBenuBo 3a3Ha4ae M.A. PoxkkoBa kiacudikarisi IeBHOTO
MOHATTS JOLLIbHA Ta 3HAYMMA TOJl1, KOJIM BOHA IIATBEPAKEHA [TPAKTH-
koro Ta (pakramu [13, c. 79]. OTxe, cipoOyEMO OKPECITUTH IPAKTUIHE
3HAUEHHS HaBEJCHUX BHUIIE KPUTEPIiB NOALTY IOPUANIHUX (DAKTIB.

CTOCOBHO KpHTEPiiB MOALTY IOPUINYHUX (PAKTiB 3aJI€KHO BijT BO-
JIEBUSIBIICHHSI OCOOM, CITiJI 3a3HAYMTH, IO B MOPSAKY OKPEMOTO IMpo-
Ba/DKEHHS MOXKYTh OyTH BCTAHOBJIEHI SIK IOpUANYHI (aKTH-Iii, TaK i
fopunudHi-pakTy noxgii. Takuii KpuTepiit HEe JoroMarae BU3HAYUTH
MIeBHI KpUTepii, SKi O JaBaay MOXKIUBICTh CYy OI[IHUTHA MOXJIMBICTh
BCTaHOBJICHHSI TAaKOro (DakTy y HOPSIKY OKPEMOro MpoBajKeHHs. B
CyIi TakoXK MOXYTh OyTH BCTaHOBIICHI (pakTH HE3aJEeKHO BiJ TOTO,
HACTaHHsI SKMX HACIIIJIKIB 3yMOBJIIO€ icHyBaHHs (akTy. CyJl He Bpaxo-
BYBaTHME TOTO, Y IOpUAMYHHN (DAKT € PAaBOBCTAHOBIIIOIOYNM, TIpa-
BO3MIHIOIOYHMM YH TIPABONIPUITHHIIOYHM, TOJIOBHE MI00 TaKi HACII KK
MaJid FOpUANYHUE xapaktep. Cilif] 3a3Ha4uTH, 1O A1 OKPEMOTo Mpo-
Ba/KCHHSI Ma€ MMPAKTUYHE 3HAYCHHS Kiacu(ikalis IOpuAnIHUX (ak-
TiB 32 03HAKOIO TPHUBAJOCTI B 4aci (200 3a XapakTepoMm [ii), OCKiJib-
KM caMe B MOPSAKY OKPEMOro MPOBA/KCHHS CYJ] 3BEpTaTUMe yBary
HEe TUTHKM Ha HasBHICTH NMEBHOTO (akTy, aje i Ha HOTO TPUBATICTDH
y 4aci. 30kpeMa, TIpy BCTAHOBJICHHI (aKTy MPOKUBAHHS YOJIOBiKa 1
KIHKM 0e3 peecTpallii NuTo0y Cy/ 3a3Ha4aTHMe CTPOK MPOTSITOM SKO-
'O YOJIOBIK 1 JKiHKa MPOXKUBAIX Pa3oM. SIK IpUKIag MOKHA IPUBECTH
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pimenast CHSTHHCBKOTO paiioHHOTO cyny IBano-®paHKiBCHKOI 00-
sacTi y crpasi Ne 351/304/14-11 npoBapxennst Ne 2-0/351/18/14 Bix
18.03.2014p., B pe30MI0THUBHII YaCTHHI SIKOTO Cy/ BUPIIIUB BCTAHOBH-
T (paxT mpokuBaHH oHier0 ciM €0 O6e3 murody OCOBA 113 OCO-
BA 2 3 xBitHs 2003 poky no 15 muctonaga 2013 poky. 3okpema, mija
Yac CyJOBOTO PO3MIsAY CyA Ha OCHOBI MOKa3aHHS CBiIKIB Ta HaJaHUX
Cyay THChMOBHX AoKa3iB BctaHoBuB, mo OCOBA 1 i3 OCOBA 2
MIPOXKUBAJIU CITIJILHO Ta BEJIU CIILJIbHE MOCIOAapCTBO poTsiroM 10 po-
KiB, TIPO 0 1 3a3HAYMB y PE30MIOTHBHIN gacTuHi pimmeHHs. [S] IIpo-
BOISIUM y3arajbHEHHS NPaKTHKH po3misiay cygamu Kutomupcbkoi
o0JacTi MUBIUIBHKUX CIIPaB 3a 3asBaMH PO BCTAHOBJICHHS (DaKTiB, 110
MaroTh IopuIndHe 3Ha4eHHs 3a 2008 pik cyanas cyaoBoi manaTy B LU-
BinbHMX cripaBax K.C. ®dpaHoBchka miKpecaua, o B pilieHH] Ipo
BCTaHOBJICHHS (DaKTy CIIJILHOTO MPO’KUBAHHS YOJIOBIKA Ta JKIHKHK 0e3
nuTF00y HEOOXiTHO TOYHO BKA3aTH, KOJM BOHH CTaJU CITITHHO MPOXKH-
BaTH 1 JI¢ IPOXKUBANH (1aTa, agpeca, KoMy HaJIeKallo JKUTIO), B YOMY
MOJISIrao X CHijbHEe NPOXXUBAHHSA (YU SK YOJIOBIK Ta APYXKHUHA, YH SIK
rolyBaJbHUK 1 yTPUMAaHELb), KOJIU 1 B 3B’5I3Ky 3 UMM OyJIM IPUNHUHEH]
ui BiHOCHHHM. [3] Buxozisuu i3 BUIE3a3HAUEHOTO, MOXHA 3POOUTH
BUCHOBOK, IO CyJ IPH BCTaHOBJICHHI (DaKkTy MPOKMUBAHHS YOJOBiKa
1 )KiHKH 0e3 peecTpartii U0y, TOBUHEH 3BEPTATH yBary Ha TpHUBa-
JIICTh BIAHOCHH YOJIOBIKA 1 )KIHKH, a OT)KE€ BCTAHOBJIIOBATHUME CTaH B
SIKOMY TOZAPY>XKsI 1IepeOyBajio MPOTArOM MEBHOTO CTPOKY (IHIIMMHU
cioBaMu (aKT-CTaH MPOKMBAHHS YOJIOBiKa 1 )KIHKH OJHIEI0 CIM’ €10
0e3 peectpartii U0y ).

CTOCOBHO KpUTEpIIO MOy IOPHIMYHUX (AKTIB, 3aJIE)KHO BiJ]
(hopMu icHyBaHHS IOPUANYHOTO (haKTy, XOUEMO 3a3HAYHTH, IO BiH
HE MA€ MIEBHOTO NIPAKTUYHOTO 3HAYEHHS Ul XapaKTEPUCTHKU BUIIB
IOpUANYHUX (DAKTIB, IO MOXKYTh OYyTH BCTAHOBJICHI B MOPSAKY OKpe-
MOTO TPOBaKCHHA. MU PIBHO3HAYHO MOXKEMO BCTAHOBIIOBATH SIK
(daxT mpo HasSBHICTH MPABOBITHOCHH, Tak 1 ()aKT BiJCYTHOCTI MeEB-
HUX TPaBOBITHOCHH, MIpaB 4K 000B’s3KiB B 0ocoOu. Takuil kpurepii
HE J03BOJISE YITKO PO3MOAUTATH (PaKTH HA OKPEMi TPYIH, ayke Mexa
TIONIUTY HE € YITKOTO.

BucHoBok. 3BU4aifHO OXapakTepu30BaHi B CTATTiI KpUTEPii MmoIi-
Jy IOpUINYHUX (aKTiB HE € BUICPIIHUMH. BaskIMBOIO BUMOTOIO MO0
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KpUTepiiB Knacudikanii GakTiB, M0 MalOTh IOPUIUYHE 3HAYCHHS Ta
MOXKYTb OyTH BCTAHOBJICHI B IOPSJIKY OKPEMOTO IPOBAHKEHHS, € TE,
10 Taka Kiacudikaris MTOBUHHA MaTH MPAKTUYHE 3HAYCHHS IS IIpa-
BO3aCTOCOBHOI MPAKTUKH. Y HAYKOBIA CTATTi MiTKPECICHO 3HAYCHHS
KPHUTEPII0 MOUTY IOPUINYHUX (PaKTiB 3aJ€KHO BiJ iX TPUBAIOCTI Yy
yaci. 30KkpeMa, Ha OCHOBI aHaji3y CyHOBOI MPAKTUKH (Ha MPHUKIAAi
pO3IISAly CHpaB MPO BCTAHOBJICHHS (DaKTy MPOKUBAHHS YOJIOBIKa 1
JKIHKH OJIHIEI CiM €10 0e3 peectparlii nuioly) OKpeciieHO 0COoO0H-
BOCTI pO3TISAY CIPaB, PO BCTAHOBIICHHS (paKTiB-CTaHIB, IO MAIOTh
FOpUIUYHE 3HAYCHHS IS ocoOu. Tak, Il yac BCTAaHOBJICHHS Y CY-
JIOBOMY TIOPSAKY (DaKTiB-CTaHIB CY[, JUIS IPOTOJIOIICHHS! 3aKOHHOTO
Ta OOTPYHTOBAHOTO PIllICHHS, [IOBUHEH OI[IHIOBATU CTPOK, MPOTSITOM
SIKOTO ICHYBaJIM OOCTAaBHHU, SIKi 3yMOBIIIOIOTh BUHUKHEHHS, 3MiHY YU
MIPUITUHEHHS! IEBHUX TIpaB Yd 000B’S3KiB JUIsL OCOOH.

Crin mAKpeCInTH, 110 HOBH3HOIO IIi€]l CTATTi € BU3HAYCHHS aB-
TOPCHKOTO KPHUTEPito MOy (haKTiB, IO MAIOTh FOPUINIHE 3HAYCHHS.
Tak, HamM# 3aNPOTIOHOBAHUH MTOTIN (DAKTIB, 1[0 MAIOTh FOPUIUYHE 3HA-
YESHHS 3aJICKHO BiJl (POPMU X 00’ €KTUBHOTO BHPAKEHHS Ta OKpece-
HO MPaKTUYHE 3HAUCHHS TAKOTO KPUTEPIl sl MPABUIIBHOTO PO3TIISTY
CyllaMHd CIIpaB OKPEMOTrO IPOBA/KEHHsI PO BCTAHOBJICHHS (DAKTiB,
110 MAIOTh IOPUANYHE 3HAYECHHS.
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franovsky.php
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I'muka K.I. 3arajibHOTeOpeTHYHA XapaKTepUCTHKA KPUTePIiB Kiacudikamii
IOPUINYHUX (aKTIB, 10 MOKYTh OyTH BCTAHOBJIeHi B MOPSAIKY OKPeMOro npo-
Ba/l’KeHHSI

VY HayKoOBii CTaTTi aBTOP IOCII/KYyE KpUTEpii MOAiTy IOpuANYHUX (akTiB, sSKi
MOXYTbh OyTH BCTAaHOBJICHI B TOPSAIKY OKPEMOTo MpoBayKeHHs. [lpu mpoBeneHHi
HAyKOBOTO JIOCIIPKEHHSI aBTOp aHai3ye NOKTPUHAIBHI MiIXOAM BITYM3HAHUX Ta
3apyODKHUAX BYCHHX CTOCOBHO BM3HAYECHHS MOALTY IOPHIMYHHUX (aKTiB, IKi MOKYTh
OyTH BCTAHOBJICHI B MOPSIIKY OKPEMOTO MPOBaKeHHs. Ha 0CHOBI mpoaHai30BaHUX
KpHUTepiiB moxiny 3100yBad HOpMYITIOE aBTOPCHKI KpUTEpii Kitacudikaiii FOpHInIHIX
(axTiB Ta XapakTepusye iX MpaKTUYHE 3HAYEHHS I PO3IIAAY CyAaMH CIIpaB IPo
BCTAHOBIICHHS (DAKTiB, [0 MAIOTh IOPUANYHE 3HAYEHHS B TTOPSIKY OKPEMOT0 MpoBa-
JOKSHHS.

KurouoBi ciioBa: ropuanyanii Gpakt, Okpeme IpoBaKeHHs, (akT, 1o Mae 1opu-
JYHE 3HAYCHHS, OIS, Ais, PaKTUUHUHA CKIal, (GaKT-CTaH.

I'muka K.M. O0uieTeopeTnyeckasi XapaKTepuCTHKA KpUTepueB Kiaccudu-
KalUH I0pHINYecKHX (aKToB, KOTOPble MOTYT OBbITh YCTAHOBJEHbI B IOPSIIKe
0c000ro Npon3BoOJACTBA.

B Hay4HOIi cTaThe aBTOP MCCIEAYeT KPUTEPUH Pa3AeNeHHs IOpUANIeCKuX (ak-
TOB, KOTOpBIE MOTYT OBITH YCTAQHOBIEHBI B MOpsAKE 0coboro mpomsBoiacTa. lIpu
MIPOBEICHNH HAyYHOTO MCCIIEAOBAHMS aBTOP aHANIU3UPYET JOKTPUHATBHBIE MOAXOABI
OTEYECTBEHHBIX M 3apyOEeKHBIX YUYEHBIX OTHOCHUTENBHO OMpPENETeHHs KpUTEpHEB
KIIacCU(UKAIMN IOPUANIECKHUX (PAKTOB, KOTOPBIE MOTYT OBITh YCTAHOBIICHBI B TOPSI/I-
Ke 0co0oro mpou3BoACcTBA. Ha ocCHOBe mMpoaHamM3MpPOBAaHHBIX KPUTEPHEB pasfielie-
HUSI COUCKaTeNb (hOPMYIHPYET aBTOPCKHE KPUTEPUH KIACCH(DUKAINN IOPUITIECKHX
(haxkTOB M XapaKTepH3yeT UX MPAKTUIECKOE 3HAYCHNE AJISI PACCMOTPEHUSI CyAaMHt el
00 ycraHOBIEeHHH (PAKTOB, UMEIOUIMX FOPUANYECKOE 3HAUYCHHE B MOPSIKE 0c000TO
TIPON3BOACTBA.

KiroueBble ciioBa: 1opuIuueckuii Gpaxt, ocodoe mponu3BOACTBO, (HaKT, HMEIO-
i I0pUANYECKOe 3HAYCHUE, COOBITHE, NeiicTBUe, (haKTHYECKHH cocTaB, (HakKT-co-
CTOSIHHE.

Gychka K. 1. Theoretical characteristics of criteria for the classification of
legal facts that can be established by means of special proceeding

This article provides a analysis of criteria for the classification of legal facts
that can be established in order of separate proceedings. The author investigated
scientific approaches of national and foreign scientists for determination of criteria
for the classification of legal facts. On the basis of studying scientific researches in
this area the author distinguishes own criteria for the classification of legal facts and
determines their practical value for the civil proceedings.

The author analyses criteria for the classification of legal facts depending of
expression of will, duration in time, legal significance and form of existence.

The author distinguishes own criteria for the classification of legal facts
depending of their form of documentary confirmation. So, facts of legal significance
can be divided depending on their documentary confirmation to:
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- Objective (registered in the legislation, but can not be documented);

- Nonobjective (not registered, although they provided for the registration
procedure, and can not be documented);

- Facts that are not provided for registration.

Also, the author emphasize, that criteria of classification of legal facts depending
of duration in time has practical value for the civil proceedings, because in the separate
procedure the court examine all the period of existence of circumstances not only the
moment of the appearance or of the cessation of some circumstances.

So, this article provides a brief analysis of the classification criteria of legal facts
that will help to improve the establishment of facts of legal significance in the order
of separate proceedings.

Keywords: legal fact, a special proceeding, a fact that has legal value, fact-event,
fact-action, fact-state.

Maeau I.I.

TEOPETUKO-NPABOBI ACIMNEKTH
BU3HAYEHHA NMOHATDb «CYB’E€KT» TA
«YYACHUK» CMMAAKOBUX NMPABOBIOHOCUH

VJIK 347.651.4

3a gecsatupivus unaHOCTI 11K Ykpainm cmankoBe mpaBo, sIK Mija-
rajgy3b LUBUIBHOTO MpaBa, YBIHIIJIO Y HOBE PYCJIO CBOTO PO3BUTKY, 3a
SIKOTO, sIK BipHO BigzHavae O. I1. [leuenwnii, moctae morpeda po3poOKu
KOHIENTYyaJlbHUX 3MiH JI0 CHAaJIKOBOTO 3aKOHOAABCTBA, 30KpeMa 1010
CHaJKyBaHHs OKpeMHUX 00 €KTIB IMBIIBHUX TpaB, (popMyBaHHS Ta
yHiiKaIlii €AuHOT, Y3ro/[UKEHOI MPAKTUKN 3aCTOCYBaHHS HOPM CITa]l-
KoBOTO TIpaBa [ 1, ¢. 230-232]. AGCOTIOTHO MIATPUMYIOUH MipKyBaHHSI
aBTOpa Ta y iX NPOJOBKEHHS 3a3HaYMMO, 1[0 PO3BUTOK CIIaJKOBOTO
MpaBa OB’ A3aHUH TAKOXK 13 BiANMPALbOBAHUM MOHITIHHUM arapaToMm
y AOKTPHUHI CHaIKOBOTO MpaBa Ta (GOpPMYyBaHHIM J0JATKOBUX KpHUTeE-
piiB BiIMEKYBaHHS THX UM 1HIIMX KaTeropiii cnaakoBoro mnpasa. Tax,
JIOBOJII 4acTO y IMBUTICTHYHIN JTiTEpaTypi MOKHA 3yCTPITH SK CHHO-
HIMIYHI TaKi MMOHATTS SIK «CY0’ €KT CIIaAKOBOTO IMPABOBITHOIICHHS Ta
«yYacCHMK CIaJIKOBOTO IPABOBITHOIICHHS.

Take J0CUTH XaOTHYHE CIIPUHHSTTS 3a3HaUCHUX TEPMiHIB HE BHO-
CHTbD SICHOCTI SIK B TEOPETUYHOMY ACITIEKTi IIOA0 OKPECICHHS 3MiCTy
3a3HaueHHUX KaTeropii, Tak i B MPaKTUYHOMY, 30KpeMa B YacTHHI BU-

3HA4YEeHHS 00’ €My INpaB Ta 000B’A3KiB, 1110 HaJeKaTh TOMY YH IHIIOMY
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YYaCHUKY CIIaJIKOBHX IMPABOBITHOCHH Ta BHKOPUCTAHHI aJICKBAaTHUX
CHOCO0IB 3aXUCTY HOPYIICHUX MPaB Ta IHTEPECIB OCTAHHIX.

Cepen mpaip BYEHHUX, SKi JOCHIHKYBaIH IPABOBY IPHPOILY
y9acTi y CIagKOBHX MPABOBITHOCHHAX Ta MPABOBH CTATYyC iX OKpe-
MUX YYaCHHKIB, BApTO BUAUTUTH HaykoBi mociimkeHHs 1H0.0.3aikwu,
0.€ .Kyxapesa, O.I1.Ileuenoro, X.3.Ilinuk, €.0.Ps6okons, H.b.Coi-
tHc, 1.B.Crnacubo-PareeBol Ta 1HIINX.

Bepyun 1o yBaru ycrajeHi 3arajilbHOTCOPETHYHI JIOKTPUHAJIbHI
YSIBIICHHS III0JI0 Y4YacTi Y MPaBOBIIHOCHHAX, MOKHA BKa3aTH, 1110 I10-
HATTS «YIACHHK ITPABOBITHOCHHY € IMTUPIIIUM 32 00CSTOM BiJ TTOHATTS
«Cy0’€KT TIPaBOBITHOCHH» 1 II€ TIOJIOKEHHS, Ha HAIIy JIYMKY, MOX-
Ha 3 a0COJIFOTHOO TICBHICTIO 3aCTOCYBATH 1 JIO BITHOCHH CIIaJJKOBOTO
MPaBOHACTYHUIITBA. Pa30M 3 TUM, HaJI3BUYAHHO MIUPOKE KOJIO OCi0,
SIK1 T8 IAF0Th I117] PeTYJIFOBaHHS HOPM CaMe CIIaJIKOBOTO Ipasa, 00y-
MOBJTIOE TTOTPeOy HaMpaIlOBaHHS BiIMOBIIHUX KPHUTEPIiB pO3MEKY-
BaHHS 3a3HAYEHUX MOHATH, 110 i CTAHOBUTHME METY IIi€i CTaTTi.

Ha namry nymky, HaliOUTbIII OITUMATFHUM KPUTEPIEM Y MOJIEIIIO-
BaHHI MOHATTS «Cy0’€KT» CIaJIKOBOTO IPABOBITHOMICHHS € HASIBHICTh
BiJMOBIIHMX MIPaB Ta 00OB’SI3KiB, SIKi IEPEHIILTH 10 HHOTO Y TOPSIIKY
CHaJIKOBOTO TPAaBOHACTYITHHUIITBA Bijl criajkojaniyl. HalOinpm diTko
Taka MOJICJIb HACTYITHHUIITBA Yy MPaBax Ta 00O0B’s3KaX MPOCTEKYETh-
sl TIpH YHIBEpCATFHOMY CITaIKOBOMY ITpaBOHACTYMHHUITBI. HamesHo,
came 3 WX IPUYHH TPAIUIIIHHO Cy0 €KTHUH CKJIaJl CIIaAKOBOTO Ipa-
BOBIJTHOIICHHS TIOB’SI3YETHCSA 13 CHAIKOEMITSIMU, SIKi CIIAAKYIOTh YCIO
CYKYIHICTh TpaB Ta 000B’sI3KiB 3a crajkojasiieM. Llpomy 0e3 cym-
HIiBY € CBOi 00’€KTHMBHI MPUYHMHH, & CaMi CHaJKOEMII, Oyay4H IeH-
TpaTbHUMU (PirypamMu CIIaIKOBOTO MIPaBa, BUKIMKAIOTh )KBaBl HAYKOBI
TUCKYCii 3 TTPHUBOY CBOTO TPABOBOTO CTAHOBHIIA (Ha CHOTOIHI BilO-
MHMHU € Pi3HOTO POy KiacH(iKaIlil criaJKoeMIIiB i 32 KoJIoM 0ci0, 1 3a
CYKYTIHICTIO ITpaB Ta 000B’A3KiB, 10 IM HaJIEXKAaTh TOLIO).

PazoMm 3 THM, y BITYM3HSHIA IOpPUAMYHINA JiTEpaTypi BHCYyBa-
FOThCSl MIPKYBaHHS IIOJI0 CIPUHHSTTS 1 CHAJKOJABIIB K CYO’ €KTIiB
CIAJKOBHX IMPaBOBITHOCHH. Taka mo3uiliss copmMoBaHa, 30KpemMa, y
mucepramiitHiit poooti X. 3. ITiruk. JocmiTKyrodn 0COOIMBOCTI Tpa-
BOBOTO CTaTyCy CIaJIKOAABIIiB MPH CHaJIKyBaHHI 3a 3aKOHOM, aBTOpKa
MIPUHIILIA IO BUCHOBKY, 110 XOUa iX IMiJl YaC BUHHUKHEHHS CIIaJKOBOTO
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I'masay I.1.

IIPABOBITHOIICHHS y)KE HEMa B )KUBHX, aJI¢ JIJISl HUX XapaKTePHUH psiji
mpaB Ta 000B’s3KiB. Tak, 30kpema, JIo MpaB CHaJAKOIABIIS IIPU CIIajl-
KyBaHHI 32 3aKOHOM JTOCJIiTHUIS BiTHOCHUTH : TIPABO CITaJIKOJIABIIST Ha
Te, MO0 WOTo BOJSI Ha CIIAIKyBaHHS 3a 3aKOHOM Oyia peali3oBaHa;
MPaBO CIIAJKONABIA HAa YCYHEHHS BiJ CHAAIIMHHA HETITHHUX CIaJKO-
€MIIIB; TIPABO CIAJKOMABI Ha Te, 00 yce HOoro MaifHoO, sIKe 3TiTHO
i3 YUHHUM 3aKOHOJJABCTBOM MOXE CIIaJ[KyBaTHUCS, IEPSHIILIO 10 HOTo
CHAJIKOEMIIIB; MPABO CIIAJIKO/ABIA Ha 30C€PE)KCHHs 32 HUM IIpaB Ta
000B’sI3KiB, 110 HEPO3PUBHO ITOB’3aHi 3 HOTO 0C0000; TIPABO CITATKO-
TABIS HA Te, MO0 CITaJKOEMITI OJIeP>KaTi KOIITH Y 3B’ SI3KY 3 BiIIIKO-
JTyBaHHSIM HOMY 30MTKiB, MOPaJIbHOI IIKOJU Ta Y 3B’SI3KY 13 CILUIATOIO
HeycToHkH (mrpady, neHi). O00B’s3KM ClIaAKOAABLS Y Lill HayKOBiH
mpami 3BOASTHCS 10 TaKUX : 00OB’SI30K MaTepialibHO 3a0e3neuyBaTh
YJIEHIB CBOET CiM’T; 00OB’S30K CIIaJIKO/ABIIS BIJIIIKOJAYBaTH 3aBlaHy
HUM IIKOAY (30WMTKH) Ta MOpaJIbHy HIKOIY; 00OB’SI3KM CIIaIKOAABIIS,
SIKi BHHUKAIOTH 3 OTOBOPIB [2]. OkpecieHa mo3uIliss 0a3yeThes Tie-
pemycimM Ha TOMY, IO CIIaJKyBaHHS € PABOHACTYITHUIITBOM, B SIKOMY
OepyTb ydacTb JBa cy0’€KTH - MpaBoJaBeLb (CIaJAKoAaBeLb) 1 MPaBo-
HACTYITHUK (CIIaJIKOEMEIIh), TO 3a BiJICYTHOCTI MPABOJABIIS HE MOXE
OyTH 1 IPaBOHACTYITHULITBA, & BIJMOBIHO 1 CIIaIKOBUX MPABOBIIHO-
CHH.

3BUYAitHO, IO HABEICHI BUIIEC MIPKYBAaHHS € JOBOJII TPOTPECUB-
HUMU Ta MalOTh MPaBO Ha iCHYBaHHS, MPOTE MPH JOCIiIKEHH] KaTe-
ropii cy0’€KT CIaJKOBUX CIIiJl BPaXOBYBaTH MOMEHT BUHUKHEHHS Ta
MIPUITMHEHHS IIUBUIBHOT Jli€31aTHOCTI Pi3uvHOT 0codu. Bimmrosxyro-
YHUCh BiJI IbOTO apTyMEHTY, HAILy JYMKY, CJIiJl TOTOJUTUCH Ta CIIPHii-
HATH TIO3UIIII0 TUX aBTOPIB, SKI HE BITHOCSTH CITAIKOIABINB /IO YHC-
71a cy0’€KTIB CIIaAKOBHX MpaBoBigHOCHH [3, ¢. 510]. Kpim Toro, ciif
BpaxoByBaTd MOMEHT BHHHKHEHHS CaMOTO CIIaJIKOBOTO IPaBOBIiIHO-
IICHHS, SIKE TTOB’SI3y€ThCS 13 CMEPTIO CHAJAKOJABIA. Y I[bOMY aCIeKTi
BapTo Takox Bpaxysatu jgooau C. 1O. Kanna 3 npuBoay Toro, «Imo
SIKIIIO CIIPUMMATH JIyMKY TIPO Te€, IO CIaJKOJaBellb BCE K BUCTYIIAE
Cy0’€EKTOM CTIaIKOBOTO TIPABOBIAHOIIIECHHS, TO B II€ YK KOJIO CJIiJT TAKOXK
BKJTFOUWTH 1 JITEH, sIKi 3a9ari 3a KUTTS CIIAIKONABILI 1 e HE Hapo-
JATACH TICHS BIAKPHUTTS cnaamuan. [IpoTe 3akoH mpsMoO TOBOPHTH
IIpo Te, IO JUIsl TOTO, 00 BBAYKATUCH CHAJKOEMIISIMUA BOHU MTOBHHHI
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HApOJUTHUCH KUBUMHU IICIS BIAKPUTTS criaamuHuy [4, ¢. 77]. 3 nux
Ke IPUYUH HE MOJKHA BBAKATH Cy0’ €KTOM CIaJIKOBUX MPABOBIHOCHH
1 3aroBifaua, IKUiA peajTizoBy€e CBOI 3aMlOBINaTbHI PO3MTOPSIHKEHHS 10
MOMEHTY BHHHKHEHHS CIIaJIKOBOTO NPaBOBiIHOIIEHHS, a TOMY HOTO
CJIiJT BITHECTH J0 KaTeropii y4acHUKIB CIIAAKOBUX MTPABOBITHOCHH.

PoOGuistun ipomikHI BUCHOBKH, CITiJT BKA3aTH, 1110 32 CYKYIHICTIO
paB Ta 000B’A3KiB, SIKi IEPEXOAITH B TOPSJIKY YHIBEpCAIBLHOTO CIIa-
KOBOT'O ITPABOHACTYITHUIITBA, CAME CIIJIKOEMIII € Horo cy0’exTamu. |
151 Te3a 3 00’ €KTUBHUX NMPUYMH CYMHIBY HE i IA€THCS.

Pa3zom 3 THM, YMHHUM 3aKOHOIaBCTBO BH3HAYEHO TAKOX 1 MTPaBO-
HACTYITHHUIITBO B OKPEMHUX IpaBaxX YM OOOB’S3KaX CIAJIKOIABII, SKE
HOCHUTB Ha3By CHHTYJISPHOTO MpPaBOHACTYMHUUTBA. He Bmatouuch 1o
aHaJi3y IUCKYCii, sika iCHy€ MK MPUXMIBHUKAMHU Ta MPOTHBHUKAMU
CHHTYIISIPHOTO TIPaBOHACTYITHUIITBA, BOHO BCE XK 3a TPAAMIIEIO, KA
CKJIaJIach B HAmIii JeprkaBi iICHY€ 1 BiAMOBIIHUM YHMHOM peTJiaMeH-
TOBaHO. Y IIbOMY aCTEKTI BBAKAEMO 3a JOIIJIbHE IMOTOAUTHCH 13 Mip-
kyBaHHsaMu focuigauka [1. C. HikiTioka, sk aBTopa HaHOUIBII TPyH-
TOBHOTO JOCHIKEHHSI CUHTYJSIPHOTO NPaBOHACTYIHHUITBA, KOTPHM
BBaXkKae, MI0 MMPABOHACTYHULTBO B OKPEMHX IPaBax TaKOX BXOTUTH
JI0 TIpeJIMETa PETYIIOBAHHS CIIaJAKOBOTO paBa 1 3yMOBIIOE BAHUKHEH-
HS CITAKOBHUX MpaBOBigHOCHH [5, ¢. 17-22].

VY BITYN3HSIHOMY CIIaJIKOBOMY TIpaBi Ha POOJIEMY CHHTYIISIPHOTO
MIPaBOHACTYITHHUIITBA 30cepekye yBary €. O. PsOokoHsb, chopmyBas-
M BiJMOBiHI HOTO O3HAKW, PETEIBHUM aHAJ3 SIKUX JIa€ MiJCTaBH
CTBEPIUKYBATH, IO TiHICHO 3a CHHTYJSIPHUM NPaBOHACTYITHHIITBOM
CHAJIKOBI MPaBOBIHOCHHU BUHMKAIOTH [6, ¢. 53]. SIkmio Oparu 10
yBard MipKyBaHHS PO Te, 110 TPABOHACTYITHUIITBO B OKPEMHUX TIpa-
Bax 9n 000B’SI3KaX TaKOXK € MiJCTaBOI0 BHHUKHEHHS CIaIKOBUX Ipa-
BOBIJTHOCHH, a TaKOXK BiAIITOBXYIOUNCH BiJI TIO3HIIIi 3 TIPUBOIY TOTO,
110 cy0’€KTiB CMaKOBUX MPABOBIAHOCHH Bifl yUaCHHUKIB OCTaHHIX MH
BiIMEKOBYEMO 32 HAsIBHICTIO Y HUX BiIOBIHUX MpaB Ta 000B’sI3KiB,
SIK1 TIEPEUTIIIIH Y TIOPSIAKY CIaJKOBOTO MPABOHACTYITHUIITBA BT cHiaji-
KOJIABIIsI, BAPTO MPOAHATI3YBATH BiIITOBITHE KOO YIYACHUKIB CTIaIKO-
BHIX TIPABOBIAHOCHH Ha (PAKT IX MPUHAIECIKHOCTI O BY>KIOTO TTOHSITTS
— cy0’€KTIB OCTaHHIX 3a KPUTEPiEM HASBHOCTI y HUX OKPEMHUX IpaB

67

HHALVLD XUdOMAVH NUHJIGE



35IPHUK HAYKOBUX CTATEU

I'masay I.1.

yi 000B’SI3KIB, 1110 MEPEUIITH B TOPSAKY CHHTYJISIPHOTO CIIaJKOBOTO
[IPaBOHACTYITHHIITBA.

Tak, 30KpeMa, 3aKpiljeHHs B MeXax 3aloBiTy 3alOBiJaIbHOTO
BigKa3y Oy/ie CBIMYCHHSIM CITaIKyBaHHS OKPEMHUX IpaB CIaIKOIABIII
pedoBoro abo 3000B’sA3aFHOTO XapakTepy. Y I[bOMYy KOHTEKCTi Bap-
TO 3a3HAYUTH, 10 y JiTeparypi MOXKHA 3YCTPITU IIyMKH 3 TPUBOIY
TOro, IO 3a 3alOBIJAJIBHUM BIiAKa30M BHHHKAIOTH 3000B’A3aibHI
MIPABOBITHOCMHU MIX CIIaJIKOEMIIEM Ta BIJKAa300[CPKyBaYeM 1 TyT
HE CIIiJ] 3aCTOCOBYBaTH HOPMH CIIQAKOBOTO TpaBa. OKpemMi HayKOBIIi
OOTPYHTOBYIOTH 3MIIlIaHy TIPABOBY MPUPOAY 3aIOBiTAILHOTO BilKa3y
[7]. Pazom 3 TM, BBa)Ka€MO, 1110 3 TAKIMH ITO3HUITISIMHA TIOTOAUTHCH J0-
BOJII CKJIAJHO. 3BUYAHHO, [0 Y BHUIAJKY 13 3alIOBiAaIbHUM BiJKa30M
WIEeThCS PO OMOCEPEAKOBAHE MTPABOHACTYITHHUIITBO, aJKe, SIK BijI3HA-
qae €. O. PsOokoHb, OKpeMe MpaBo 31 CKIIaAy CHAIIMHA 0 YIIOBHO-
BKEHUX 0C10 MEPEXOAUTh HE BiJT CIIAIKOIABIIST OS3ITOCEPENHbBO, a Bif
CTIAIKOEMIIS 1 TT0 CYTi 3aJICIKUTD BiJl MPUWHSATTS CTIAAITAHHI CITaTIKOEM-
uem [6, c. 53], mpoTe 1e aOCOTIOTHO HE O3HAYAE, 110 JaHi BiJIHOCHHH
BHITAJIAF0Th 13 C)epU PEeryJIIOBaHHS CIIAIKOBOTO TpaBa. 3alle)KHICTh
IpaB BiJIKa300JIcpXKyBaya Bij| MPUHHSTTS CIAJIIUHU CIIAKOEMIICM,
MOXIAHUN XapaKTep CHaJKyBaHHS y CUHTYJISIPHOMY IIPABOHACTYITHUII-
TBi, @ TAKOXX BUHUKHEHHS y BiAKa300/epKyBada He YCl€l CYKyImTHOCTI
TpaB Ta 00O0B’SI3KIB 5K y CITATKOEMIIS, & OKPEMOTO TIpaBa € IepeayMo-
BaMU BiJIHECEHHS HOTO y paHr YYaCHHUKIB, a HE Cy0 €KTIB CMaJKOBUX
npaBoBigHOCHH. [IpoTe y MbOMY acmlekTi Ie pa3 HaroJIOIIyeMO, 10
BUHUKHEHHSI MiX CITaJJKOEMIIEM Ta BiJIKa300/Icp>KyBayeM BiJIHOCHH
3000B’3aJIbHOIO XapaKTepy HE € JIOCTATHBOKO IMiJICTABOIO JJIs BUBE-
JIEHHS B1IKA3007CPXKYBadiB 3 KOJla YUYACHUKIB CIIAIKOBHUX IMPABOBII-
HOCHH. Y ITbOMY 3B’SI3Ky BapTO MOTOAUTHCH TaKoX i3 mmo3uttieto H. b.
Contuc, sika BBa)Ka€ BiIHOCHHM 13 3aIll0OBiIaJbHOTO BiJKa3y CIHaJKO-
BHMU, IO TiATBEPIKYETHCS MTPABOM BiJIKa300/IepKyBaya Ha BiMOBY
BiJI 3amOBiJJaIBHOTO Bijkasy [8, c¢. 39]. Hamu BOa4aeThes, M0 TaKUX
apryMeHTIB € Ha0araro OlJIbIIe, PO3IIOYNHAOYH BiJl CAMOIO pO3Tallly-
BaHHSI HOPM IIIOZIO 3aIlOBiJAIBPHOTO BiKa3dy caMme B Mekax Kuuru 6
K Vkpainu, Ta 3aBepuiyrouu TUM, 110 OXOPOHA CIaJIKOBOTO MaiiHa,
sk Bim3HadaeThes B LIK Vipainum, 3MiHCHIOEThCS TaKoXK i B iHTepecax
BiJIKa300ePKyBadiB.

68



TCOpCTI/IKO-l'lpaBOBi ACIICKTH BU3HAYCHHA ITOHATH ((Cy6’€KT» Ta «y4aCHHUK» CIIaJKOBUX HpaBOBiI[HOCHH

Bau3bpKuM 110 3armoBianbHOTO BiJjKa3y € BCTAHOBIICHHS B MEXKax
3aI0BITY CEPBITYTY, K PEUOBOIO IpaBa Ha yyxe MaiHo. BianosinHo,
y CepBiTyapis BUHUKAE PEYOBE MPABO HA MiACTaBl 3aMoBITy. Y IHBI-
JICTUYHIN JiTEepaTypi BKAa3y€eThCs, IO Ha BiAMIHY BiI Bimka3zoomep-
JKYBadiB 32 3aI0BiJaIbHUM BiJKa30M, JIJIsl BAHUKHEHHS y CEepBIiTyapis
IpaBa KOPHUCTYBAaHHS JIOCTATHHO JIBOX FOPUAMYHHUX (PaKTiB (CKIiaje-
HOTO 3aroBiTy Ta cMepTi 3amoBinaya) [9, c. 245]. [loromxyrouucs i3
THUM, 1[0 MK TPaBOBHM CTAHOBHIIIEM BiJIKa300/epKyBada Ta CepBiTy-
apis € CyTTeB1 po301KHOCTI, HE MOXHA CTBEPKYBaTH, 110 BiTHOCHHU
3a YYacTIO CepBiTyapiiB HE BKIIOYAIOTHCS JO MPEAMETa PETyIIIOBaH-
HS CHAJKOBOTO IpaBa. TyT ciif moroguTuck i3 mipkyBanasmu H. b.
CouTuc 3 MPUBOJY TOTO, IO MIXK CIAJIKOJIABIIEM Ta CEPBITyapieM BH-
HUKAIOTh CHHTYJISIPHI TIPAaBOBITHOCHHH, 110 OTIOCEPEIKOBAHO TIEPEX0-
JSITh BiJl CIaJKOEMIIS 10 cepBiTyapis [8, ¢. 39], mo € aprymeHToM Ha
KOPHCTh TOTO, IO CEepBITyapii BUCTYNAIOTh YYaCHUKAMH CHAJIKOBUX
MIPaBOBITHOCHH.

KracuuHuM TpUKIaoM CHHTYISIPHOTO TPaBOHACTYITHUIITBA €
TaKOX TIOKJIaIaHHs (TIOKJIAJICHHS), SIKe periiaMeHToBaHe 4. 2 cT. 1240
LK Vkpainu. [1ig mokmaganHsIM cii po3yMiTH Take pO3MOPIHKEHHS
3aroBijaya, IKUM Y CIaJIKOEMIIS BCTAHOBJIFOETHCSI 000B’SI30K 13 BUKO-
HaHHS Ji{, CIPSIMOBAHUX Ha 371HCHEHHS CYCIIBHO KOPHUCHOI METH.
BukoHaHHS TaKOTO CYCITITEHO KOPUCHOTO 000B’SI3KY JICKHUTD Ha CITaj-
KOEMIIIO, TIPOTE 11l 000B’ 30K BiH MOBHHEH BUKOHATH HE TIepe]] KOH-
KPETHOIO 0c00010, SIK, HANPUKIIA[, Y BITHOCHHAX 13 BiIKa300/IepKyBa-
4eM, a Mepej] HeBU3HAuEHOIO TPYTOoi0 0Ci0, y TOMY YHCHI AepPKaBOIO
YK TEPUTOPIATBHOIO TPOMAJIOIO.

JocmimkenHs cnenudiku MpaBoBOi MPUPOAHN MOKIAJACHHS J03-
Boisie O. €. KyxapeBy oOIpyHTyBaTH HE3000B’SI3aIbHHM XapaKTep
BiJIHOCHH, OOyMOBJIEHHUH CY0’€KTHUM CKJIQJIOM Ta CIEeNU(IKO0 Bif-
HOCHH, 110 BUHUKAIOTh MIK CIIQJIKOEMIIEM I110JI0 BUKOHAHHS HUM CYyC-
MiIBHO KOPUCHOTO 000B’SI3KY Ta 0COO0I0 UM KaTeropiero ocid, mo Mae
(MaloTh) TIpaBO BUMaraTi BUKOHAHHS IIbOTO O0OB’SI3KY, 3 UMM OIHO-
3Ha4HO Cciia moromutuck [10, c. 152]. BukonanHs Takoro 000B’s3Ky
00yMOBJICHE HASBHICTIO CIICITUGBITHUX PO3ITOPSIKEHD Y 3aIOBITI, 10
JIO3BOJISIE BIIHOCUTH 0OCi0, HA KOPHUCTh SKMX BUKOHYBaTUMETHCS Ta-
KU 000B’SI30K, 10 YYaCHHKIB CIIaJIKOBHUX ITPABOBIIHOCHH.
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Y KOHTEKCTi JOCIiIKEeHHSI KaTreropii cy0’eKT crnaJkoBUX MpPaBo-
BITHOCHH BHHHMKA€ IMHUTAHHS MO0 TOTO YM € KOJO JOCII/PKYBaHUX
cy0’exTiB 3aMKHYTHM? OYEBHUIHO, IO TaK, OCKUIBKHU CITaIKyBaHHS
OKpEMUX MPaB Y 000B’SI3KiB B paMKax CHHTYIISIPHOTO TIPaBOHACTYTI-
HUIITBA Ta HOTO MOXiJHUH XapakTep HE BUCTYIAE JOCTATHBOIO Mif-
CTaBOIO IS 3apaxyBaHHs HOCIIB IIUX ITpaB 4u 000B’s3KiB 10 KaTeropii
Cy0’€KTIB CIIaJIKOBUX TIPAaBOBIHOCHH.

VY iHIIMX y4acHHKIB CIIaJJKOBOTO Mpasa (MPaBOBIAHOCHH), TAKHX
SIK, HalpUKJIaJ, BUKOHABII 3aIOBITY, B3araji HE BHHUKAE JKOIHUX
mpaB 9u 00OB’SI3KIB Y PE3yiIbTaTi CITAJKOBOTO MPABOHACTYITHHUIITBA,
OCKIJIBKM MeTa iX y4JacTi y HHX 30BCiM iHIIa, a TOMY HeMae moTpedun
y iX JONATKOBil XapaKTepHUCTHLI Ha (aKT BiTHECEHHS A0 CyO’€KTiB
CIaIKOBOTO MPaBOBIAHOIICHHS.

[TincymMoBytOuH, CJIiJi HATOJIOCUTH, IO MOHSITTS «CYO €KT» CIajl-
KOBUX TIPABOBIAHOCHH € BYKYHM 3a OOCATOM BiJ MOHSTTS yYaCHUK
CTIAJKOBHX IPABOBITHOCHH. BHYTpIIIHIA 3MiCcT Kareropii «cy0’exT»
CIaJIKOBUX TPABOBITHOCHH CIIiJ MOJAETIOBATH 32 CYKYITHICTIO TIpaB
Ta 000B’S3KiB, SIKi IEPEXOATH A0 CHAJKOEMIIIB MTPH YHIBEPCATHLHOMY
npaBoHacTynHUUTBI. [lepexin okpemMux mpaB 4 000B’SI3KiB TIPH CHH-
TYJISIPHOMY MTPaBOHACTYITHUITBI, SIK 1€ BiJOYBa€ThCS Y BIIHOCHHAX 13
3aroBiTaIbHAM BiKa30M, CEPBITYTOM UM TOKJIAJCHHSM, sSIKi BH3HA-
YeHI B paMKaX 3aloBiTadbHOTO PO3MOPSIKCHHS, HOCUTH TTOX1THHIH
XapakTep 1 He € MiICTaBOO BiIHECEHHS BiAMIOBIAHUX OCI0, TKUX 3aI10-
BiJa4 HaIiIs€ OKPEMUMH IIpaBaMHU, ISl X 3apaxyBaHHsS A0 Cy0’€KTiB
CMaIKOBUX MPABOBIAHOCHH. BOHM BHCTYNAaTUMYTh yUaCHUKAMH CIIa]I-
KOBHX TIPaBOBIHOCHH.

3a Takoro miaxonay cy0’€KTaMu CIaJKOBHX MPABOBITHOCHH BH-
CTYTIAIOTh CHAAKOEMIT. Bci iHII 0coOM € yJacHHMKaMHU CITaTKOBHX
MIPaBOBITHOCHH, SIKi BCTYIIAlOTh Y HHOTO 3 TIEBHOIO METOI0, MTPOTe 0e3
BUHUKHEHHS Y HUX YCi€l CyKyITHOCTI TlpaB Ta 000B’s3KiB Y pe3yibTa-
Ti YHIBEpCaJILHOTO CIIaJIKOBOTO HacTymHHUNTBA. [lepekoHaHi, 1110 came
HasBHICTB YU BIJICYTHICTH y OCi0 IpaB Ta 000B’S3KiB, SIKi BAHUKAIOTh
y pe3yibTaTi CraJKOBOTO HACTYITHHUIITBA, € TUM KPUTEPIeEM, SIKUH CIijT
BUKOPHUCTOBYBATH TPH TMOOYAOBI MOHATIMHOTO amapary CIaJKOBOTO
IpaBa B YaCTHHI (OPMYBaHHI MOHATH «CYO’ €KT» Ta «yUACHHUK) CIIa-
KOBHX ITPAaBOBIIHOCHH.
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I'naBau 1. I. TeopeTuko-npaBoBi acnekTH BU3HAYEHHSI MOHATH «Cy0’€KT» Ta

«YYACHUK» CHIAIKOBUX HpaBOBi}lHOCI/IH.

Crarts IMpucCBAYCHaA HOCJ’Ii}I)KeHHIO KpI/ITepﬁB PO3MEKKYBAHHA TaKUX IOHATH SAK

Cy6’€KT Ta y4aCHUK CIIaIKOBUX HpaBOBi}lHOCI/IH. ABTOp crarTi NPUXOAUTHL N0 BUC-

71

HHALVLD XUdOMAVH NUHJIGE



35IPHUK HAYKOBUX CTATEU

I'masay I.1.

HOBKY, II0 TIOHATTSI CY0’ €KT CIaIKOBHX [IPABOBIAHOCHH CITiji MOJICIIOBATH 32 KpPUTE-
pieM cyKymHOCTI IpaB Ta 000B’A3KiB, sIKi BHHUKAIOTh Y HHOTO B ITPOLEC] CITaZKOBOTO
HACTYITHHUIITBA.

KorouoBi ciioBa: criafkoBi npaBoBiTHOCHHH, CY0’€KT CIaJKOBOTO MPABOBIIHO-
IICHHSI, YYaCHUK CITa/IKOBOTO [IPABOBITHOLICHHSL.

I'maBau U.U. TeopeTnko-npaBoBble acleKThbl ONpeaeJeHus MOHITHI «Cy-
0bEKT» U KYYACTHUK» HACIE[ACTBEHHBIX MPABOOTHOIIEHHIA.

CTaThsl MOCBSICHA MCCIICAOBAHMIO KPUTEPUEB PA3rPAHUYUCHHUS TAKHX TMOHSTHIA
Kak CyObEKT U YYaCTHHK HACJIECTBEHHBIX MPABOOTHOIICHHH. ABTOp CTaThi MPHUXO-
JIUT K BBIBOJLY, Y4TO MOHSTHE CyOhEKT HACIICICTBEHHBIX MIPABOOTHOIICHHH CIIEIYeT MO-
JICITUPOBATH MO KPUTEPHEO COBOKYITHOCTH IPaB U 0053aHHOCTEH, KOTOPbHIC BO3HUKAIOT
y HEro B MPOIIECCEe HACIECICTBEHHOTO MPEEMCTBA.

KitroueBble cj10Ba: HACIIECTBEHHBIC IPABOOTHOLICHHUS, CyOBEKT HACIICICTBEH-
HOTO NMPaBOOTHOLICHHUS, YYACTHHK HACICACTBCHHOTO MPABOOTHOIICHHSI.

Hlavach 1. I. Theoretical and legal aspects of the definition of the terms
«individual» and «member» of hereditary relationships.

The scientific article deals with theoretical problems of search of criteria for
the classification hereditary relations participants. The author offers to classify
participants of hereditary relations by juridical facts, purpose and moment of entry
into hereditary relations, set of rights and obligations.

In the article analyzed the theoretical substantiation of the conceptual apparatus
and contents of hereditary legal relationship in modern civil law as well as to
intensification of the interrelations between hereditary law and notarial procedure.

The article aims to outline the legal status of hereditary relations analysis and
measures for the protection of the estate and the manner of their implementation
notary in the process of succession. In the article analyzed the main activities of the
members of hereditary relationships, aimed at providing implementation inheritance
rights of heirs and protection hereditary property.

This article also reveals the peculiarities of the creditor’s legal status in ancestral
relationship, and conflict settlement procedure of the legislative requirements of the
heirs of the decedent.

Given classification criteria will be the basis for the detail of their rights and
obligations. Also it will be the guarantee of improvement of doctrinal definition of
«participant of hereditary relations”.

Keywords: hereditary relations; participants of hereditary relations; the
classification criteria of participants of hereditary relations; heirs.
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ITpaBoBa XapaKTepUCTHKA KOPIIOPATHBHUX iHBECTHIIHHNX (OHIB B SKOCTI IOPHIMIHHX 0CiO

HdaHunirok M.B.

NMPABOBA XAPAKTEPUCTUKA
KOPMOPATUBHUX IHBECTULIMHMUX ®OHAIB
B AKOCTI OPUONYHUX OCIB NPUBATHOI'O

NMPABA

VJIK 347.191:330.322.16

IMocranoBka npodaemu. CydacHuil cTaH €KOHOMIKH YKpaiHu
norpedye BUpINICHHsS 0ararb0X KapAMHAIBHUX MPOOIeM i, Hacamrie-
pell, po3poOJICHHS MUISIXIB BUXOAY 3 (DiIHAHCOBO-CKOHOMIYHOT KPHU3H.
VY 3B’s3Ky 13 BUKJIAJIECHUMH 00CTaBUHAMH OCOOJIMBO BaYKIIUBO STKOMO-
ra IBHU/IIE BiTHOBUTH HOpMaJbHe (DYHKIIIOHYBaHHS YCiX CEIMEHTIB
€KOHOMIYHO1 aKTHBHOCTI iep>kaBH. Cepes BeNUKOi KiTbKOCTI y4acHU-
KiB (piHAHCOBOTO pMHKY 0COONMBE Miclie 3aiiMalOTh IHCTUTYTHU CITLJIb-
HOTO 1HBECTYBaHHs, a caMme, KOPIOPaTHBHI 1HBECTHUIIIHI QOHIH, SKi
€ HalOUTBII TPUBAOIUBUM Ta MOTYTHIM MEXaHI3MOM 3allydeHHS iH-
BECTHIIIHHUX pecypciB B €KOHOMIKY. AKTyalbHICTh TEMH JIOCITi IKEH-
HSl 3yMOBJICHA TaKOXX THM, IO IHCTUTYTH CHUIBHOTO 1HBECTYBaHHS
JOCUTH THTEHCHBHO PO3BUBAIOTHCS 1 BAXKJIMBICTh PO3BUTKY L€l ce-
pH IHBECTHLIHHOI MisUIBHOCTI 3yMOBIIOE HEOOXiTHICTH MPOBEACHHS
KOMIUIEKCHOTO Ta JeTaJIbHOTO AOCHIPKEHHS IPABOBOT XapaKTePUCTH-
KM KOPIIOPATUBHUX 1HBECTHIIHHUX QOH/IIB B SKOCTI IOPUIMYHOT 0CO-
Ou TPUBATHOTO TIpaBa.

AHaJti3 ocTaHHIX J0CTizKeHb Ta myOmikamiii. [IpoOiemamu fi-
SUITBHOCT] IOPUIMYHUX 0Ci0 KOpHopaTHBHOTO THITy 3aiimanucs B.1.bo-
pucosa, O. M. Binnuk, B. A. Bacuibsesa, O. P. Kioenko, K.O.Ko-
yeprina, I. M. Kyuepenko, 1. B. Cnacubo-®areera, O. 1. 303yisik,
A.B.3enicko, 1. b. Capaxyn, II. II. YepeBo Ta iH. OKpemi acmexkTH
TSTTEHOCTI BUKITIOYHO 1HCTUTYTIB CITUTBHOTO 1HBECTYBAHHS PO3IJIA-
namucs y npamax O. A. CrnobonsHa B. 1. biprokoBa. Ongnak cyuac-
HUH CTaH HayKOBHX JOCIIKECHb BiI3HAYAETHCS 1X KOHLIEHTPALII€I0 Ha
3arajJbHUX MUTAHHAX 100 IOPUANYHUX 0Ci0, OKpEeMHX iX opraHiza-
LIAHO-TIPaBOBUX (GopM. SIK HACIIiOK, KOMILICKCHOTO JOCIIKCHHS
LMBIJIFHO-TIPABOBOTO CTAaTyCy CaMe KOPIOPATHBHUX 1HBECTHULIHHUX
(hoHIIB HE MPOBOAIIIOCS. YBara HayKOBIIIB OO KOPTIOPATUBHUX iH-
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BeCTHLIHHUX (OHIIB 30cepe/KyBajiacs B OCHOBHOMY Ha TOCIoAap-
CHKO-ITPABOBHX Ta EKOHOMIUHHX aCIEKTax.

Merta crartTi. MeToro Hammoi CTarTi € BUSHAYCHHS MiCIIsSI KOPIIO-
paTUBHUX 1HBECTUIIHHUX (HOHIIB cepel IOPUINIHNX 0Ci0 MPUBATHO-
TO TIpaBa Ta 3iHCHEHHS KOMIUIEKCHOTO aHaIIi3y KPUTEPIiiB, AKi BU3HA-
YaloTh HAJIKHICTD 10 HUX KOPIOPATUBHUX 1HBECTULIIHUX (DOHIIB.

Buknaaa ocHoBHoro marepiany. [IpaBoBa ocHOBa AisTBHOCTI
KOPIIOPaTHBHUX 1HBECTUIIIHUX (DOH[IB BH3HAYAETHCS THUM, LIO 3a-
3HA€ JIOCUTh aKTHBHUX 3MiH, CEpeJl SIKUX B MEPIIY Yepry CIiJi cKa3aTH
po HabpaHHs YnHHOCTI 3 1 ciunsg 2014 poky 3akony Ykpainu ,,[Ipo
IHCTUTYTH cIiJibHOTO iHBecTyBaHHs Bin 05.07.12p. (mami — 3akoHy),
SIKUM BCTAHOBIIOIOTBCS CIeLiajdbHI HOPMU AJISL TiSUTBHOCTI 1HCTUTY-
TiB CITIJIBHOTO 1HBECTYBaHHA B YKpaiHi. 3aKOHOM BH3HAYEHO J1BA BUIH
THCTUTYTIB CIUJILHOTO 1HBECTYBAaHHS — KOPIIOPaTWBHI 1HBECTHIiiHI
¢doumm (mami — KI®D) i maiioBi iHBecTHIiiHI QOHIM, TPOTE CTATyCy
FOpUINIHOI 0co0M HaOyBaroTh jumie KID, ockiIbKH BOHU 3TiAHO CT.
8 naHoro 3aKoHy € IOPHIUYHOIO 0CO0OI0, SIKAa CTBOPIOETHCS y (op-
Mi aKLIOHEPHOTO TOBAPUCTBA 1 MPOBAAUTH BUKIIOYHO AISIIBHICTH 13
crinpHoro inBectyBanHus [1]. Haninenns KI® crarycom ropuanuHoi
0Cco0U CIIOHYKAE J10 HEOOXiTHOCTI 3’ sICyBaHHS TUTAHHSI PO HOTo Mic-
11 B CUCTEMI IOPUANYHUX 0CI0 TPUBATHOTO MpaBa. OCKUIBKH IS TOK-
TPUHU IIUBUTEHOTO TIpaBa Ha 3aKOHOJABYOMY PiBHI BJACTHBUM € Tpa-
TUIIHAN IO FOPUIUIHUX 0Ci0 HA IOPUANYHI 0cOOH IMyOIigHOTO i
MIPUBATHOTO MpaBa, TO BpaxoBytouH Te, mo KID Hanexurs 10 ocras-
HIX, BUHUKA€ MTOTPEa y PO3KPHUTTI KPUTEPIiB, SIKi 3HAXOIATHCS B OC-
HOBI IIOTO PO3MOIY. IX chopMOBaHMI TIEpENTiK T03BOIUTH IPYHTOB-
HO OXapaKTepH3yBaTH MIPABOBY MPHUPOLY A0CTiKyBaHnX HaMu KID.

OCHOBHUM KPHUTEPIEM TOAUTY IOPUIUIHUX 0OCi0 Ha IOPUAMYHI
0Cco0M ITyOIIYHOTO Ta MPUBATHOTO TpaBa, 3aKpirieHnM HopMamu [lu-
BiJILHOTO KoAekcy Ykpainu (mami — LIK Vkpainu), € mopsiiok cTBo-
penns (4.2 c1.81). Tak, ropunnuna ocoda MPUBATHOTO MpaBa CTBO-
PIOETHCS Ha TiJICTaBl YCTAHOBYMX JIOKYMEHTIB BIAMOBIIHO JIO CTATTI
87 LIK VYkpainwm, a ropuangHa 0coba myOmigHOTO MpaBa CTBOPIOETHCS
posnopsiauum aktoM [Ipesunenra Ykpainu, oprany aep>kaBHoi BiIaay,
oprany Biaau AproHoMHOI Pecniyoniku Kpum abo oprany MiciieBoro
camoBpsiyBaHHs [2]. DakTHYHO, i7le MOBa PO CIEIU(IKy BOJICBH-
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SIBJICHHS! 1110JI0 BUHUKHEHHSI HOBOTO Cy0’€KTa Mpasa, aJKe B OCHOBI
YTBOPEHHS IOPUANYHOT 0COOM MIPUBATHOTO MpaBa 3HAXOIUTHCS BUTbHE
iHII[IaTUBHE BOJIEBUABJICHHA 0Ci0 (3acHOBHUKIB). Sk 3a3Havyae B. B.
CyX0HOC, OCKIJTBKH TTPUBATHI FOPUINTHI 0COOHN CTBOPIOIOTHCS 1 IFOTH
B iHTEpecax MMEeBHOTO KoJia 0Ci0 (3aCHOBHUKIB, yUaCHHUKIB a00 BH3HA-
YEeHHUX B iHIIHNH cr1oci0 0cib), To MpaBOBOIO MiICTABOIO iX BAHUKHEHHS
€ 3aCHOBHUIIbKE BOJICBHSIBIICHHS (IIPaBOYMH) KX 0cib [3, ¢.149].

3 HaBeJICHOTO BUIIIC BUIJIMBAE BUCHOBOK, III0 BUHATKOBO JI0 KOM-
TIeTEHIIii 3aCHOBHHKIB HAJIC)KUTh BUPIMICHHS MUTAHHS MO0 BUHUK-
HEHHS IOpUIUIHOI 0coOM, oOpaHHs i1 opraHizarliifHo-1paBoBoi ¢op-
MU Tomlo. Y TOH ke 4ac, Ha aymKky O. B. Jzepwu, ropuanyHi ocodu
myOJiYHOrO TpaBa CTBOPIOIOTHCS HE3aJEKHO BiA BOJI NMPHBATHUX
oci0 I 37ifiCHEeHHs creuianbHUX (QYHKIIH, HEe 0OyMOBIEHHX iX
y4acTio y IUBUTEHOMY 000poTi [4, c. 121-122]. Yyenuit Haromomrye
Ha TOMY, IO iHII[iaTHBa MPUBATHUX OCIO MPH CTBOPEHHI IOPUAMIHOL
0co0M MPUBATHOTO INIpaBa IPYHTYETHCS HAa JTOTOBIPHUX 3acaziax 3 Me-
TOIO y4acTi B Pi3HOTO POy IUBUIBHUAX NpaBOBiAHOCHHAX. Ha ocHOBI
HaBeJIeHOTo, BpaxoBytoun nependaueny LUK Ykpaium 3aranbHy mpa-
BO3/IaTHICTH IOPUAMYHOT 0COOM MPUBATHOTO TIpaBa, MO>KHA CTBEPIKY-
BaTH, IO iHIIIaTUBHE BOJICBHSBJICHHS 3aCHOBHHKIB IPOSBIISETHCS
TakoX y cB00OoII BUOOpY ii opranizariiiHo-npaBoBoi (popmu Ta mpea-
MeTa gisttbHOCTI. [IpoTe 3araiibHi HOPpMHU MOXKYTHh BHIO3MIHIOBATHCS
y CHeUiaJbHUX MOJIOKEHHAX OKPEMHUX HOPMAaTUBHO-IPABOBUX AKTiB.
Came Taka cutyauis BuHukae crocoBHo KI®. Besymosno, mo KID
YTBOPIOETHCS IUISIXOM BOJICBUSIBICHHS 3aCHOBHHMKIB, 110 3HAXOIUTH
CBO€ MIiJATBEp/DKEHHS y 4.3 cT.8 3akoHy, BianoBimHO 10 sikoi KID
MOyKe OyTH CTBOPEHHUH BUKIIIOYHO IIIJISIXOM 3aCHYBaHHS, a 4.1 c¢1.9 3a-
KOHY BKa3sye, 10 3aCHOBHUKH (3acHOBHUK) KID € ocobu (ocoba), ski
NPUNAHSIIN PilIeHHS Npo Horo crBopeHHs. L[i HOpMK HAroJoOMIyIOTH
Ha npuBarHo-npaBoBil mpuponi KI®. Boanowac, cneundika misiib-
Hocti KI® BmymBae Ha cBOOOAY BOJNEBUsIBICHHST 3acHOBHHKIB KID
o010 0OpaHHs OpraHizaliifHO-IPaBoBOi (GOPMHU Ta TpeaIMeTa AisTb-
HOCTi. 30Kkpema, 4.1 cT.8 3akony Haronomrye Ha Tomy, o KI®D ctBo-
PIOETHCS BUHATKOBO Y (DOpMi aKITIOHEpHOTO TOBAPHCTBA 1 BUKIIOYHO
JUTS. TIPOBEJICHHS 1HBECTHINMHOT MismbHOCTI. Taki crierianbHi HOpMH
3yMOBJIeHI ceporo mismbHOCTI KID, sika ormocepekoBaHO OB’ si3aHa
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13 3a0e3MevueHHsIM MyONIiYHNUX IHTEpECiB AepKaBH, OCKUILKMA MOBa i/1e
Ipo 1HBECTYBaHHSI, a, OTKE, PO CTaH eKOHOMIKH Kpainu. Came ToMy
s chepa TiSTTBHOCTI MiANagae mij MiIBUMICHUN PiBEHb JIEPKABHOTO
perymoBaHHS. BapTo Bim3Ha4WTH, MO BKa3aHE HE BIUIMBAE Ha (akT
BUTFHOTO BOJICBUSIBIICHHS 3ACHOBHUKIB 110710 yTBOpeHHs KID, i, Biz-
MOB1JTHO, HE 3MIHIOE OTO MTPUBATHONPABOBY IPUPOLY.

V nitepaTypi BKa3yeThCs Ha T€, IO IOpHINYHA 0c00a MPUBATHOTO
IpaBa CTBOPIOETHCS 3a IHIIIATUBOIO caMe MPUBATHUX 0cCi0. BuHukae
MUTAHHS: YU MOXE TaKe BOJEBUSBIEHHS 110/10 yTBOpeHHa KID mpo-
SIBIIATH 3aCHOBHHUK 13 TTyOIITHO-TIPABOBUM CTaTyCOM; UM BITUBATHME
el craryc Ha MpuBaTHO-TpaBoBy npupoxy KID? Jlnsg BupimeHHs
LBOTO MUTAHHA NMOTPiOHO 3BepHyTHUCS 10 HOpM 3Y ,IIpo iHCTUTYTH
CHITBHOTO 1HBECTYBaHHS’, aHAIII3 SIKMX JO3BOJISIE CTBEPKYBATH PO
OKpeMi 0OOMEXEHHs 11010 KoJia 3aCHOBHUKIB. Hanpukiaa, kopropa-
TUBHUH 1HBECTHLIWHUHN (OHI HE MOXe OyTH 3aCHOBaHWH IOPUINIHH-
MH 0CO0aMH, y CTaTyTHOMY KaIliTadi KX YacTKa AepKaBHOI 9U KO-
MyHaJIbHOI BIacHOCTI nepesuirye 25%. OaHaK qoCiKyBaHHA HAMH
HOPMAaTHBHO-TIPABOBHH aKT HE MICTHTh Oe3mocepeqHboi 3a00poHH
JUIsL IeP’KaBU BUCTYIATU B sikocTi 3acHoBHMKA KID. Ockinbku 3acto-
CYBaHHS HOPM 3aKOHOJIaBCTBa CTOCOBHO LILOTO IMUTAHHS I0OBOJII HEOI-
HO3HAYHe, MOTPIOHO BiTHAXOAWTH HOTO BUpiIEHHS y cepi HayKoBOi
TOKTpHWHH. B 1Ib0My po3pi3i Ha 0COOIHBY yBary 3acIyroBy€ HayKOBHI
BHCHOBOK IIIOJI0 BHCJIOBJICHHS HAayKOBOi MO3HWII{ CTOCOBHO IOILTY
IOPUINYHUX 0C10, CTBOPEHUX JIEPKABOIO, HA FOPUINYHI 0CO0H myOmiy-
HOTO Ta MPUBATHOTO MpaBa, SIKUH HaJjana 1adopaTopis KOpHOpaTHBHO-
ro npasa H/II npuBarHoro npasa Ta mignpueMuunrsa imeni @. I. Byp-
gaka HAIIpH VYkpainu Ha BuKOHAHHS 3anmuTy HamioHansHOT akagemil
nmpaBoBUX Hayk Ykpainu Big 12.03. 2014 p. Ne 391. 3okpema, yueHi
JUHIITN BUCHOBKY, IO BiAmoBiaHO 10 4.2 ¢T.167 LIK Ykpainu nepxa-
Ba MOXKE CTBOPIOBAaTH IOPUANYHI 0COOM MyOIiUHOrO Mpasa (IepKaBHi
MiIIPUEMCTBA, HABYAJIbHI 3aKJIaJIU TOIIO) Y BHUIIAJKaX Ta B MOPSIKY,
BcTaHoBineHoMy KoHctuTyniero Ykpainu Ta 3akoHOM. Kpim Toro, 4.
3 ct. 167 LUK VYkpaiau BU3Ha4YeHO, IO JepKaBa MOXE CTBOPIOBATH
FOPUINYHI 0COOW TIPUBATHOTO TpaBa (ITiANMPHEMHUIILKI TOBAPHUCTBA
TOII0), OpaTh y4acTh B iX MisTIHOCTI HA 3araJIbHUX ITiJICTaBaX, SKIIO
1HILIC HE BCTAHOBJICHO 3aKOHOM. [3 HaBeaeHOTro BHMILE, BUILUIMBAE, 11O
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MIPaBOBOIO (POPMOIO yUaCTi ICPKaBU Y IMBUILHUX MPABOBITHOCHHAX
€ SIK CTBOPEHHS IOPUANYHUX 0Ci0 MyOIiyHOrO MpaBa, Tak i I0pUaHY-
HUX 0ci0 mpuBaTHOTO TpaBa. OCHOBOIO K PO3MEKYBaHHS IOPUINY-
HHX 0Ci0 IMyOIITHOTO Ta IPUBATHOTO TIpaBa, IO CTBOPEHIi IEPIKaBOIO €
MOPSIZIOK CTBOPEHHS, & TAKOXK TaKi €JIEMEHTH 1X IIMBUTLHO-TIPABOBOTO
CTarTycy, K MeTa Ta NPeAMET iX JisUIbHOCTI, MPaBOBUH peXHUM MaiiHa,
cnerudika ynpasiaiHHs, 00CAT UBUILHOI PABOCYO’ EKTHOCTI, CIICITH-
(bika BIAMOBIAIILHOCTI 32 BIIACHUMHU 30008’ s13aHHSAMU. FOpuInuHUMU
ocobamu MmyONIiYHOTO TpaBa, IO CTBOPEHI JAEp)KaBoIO, BHCTYMAIOTh
JepkaBHI YHITApHI MiAMPHEMCTBA (JIepKaBHI KOMEPITiHI Ta Ka3eHHI
MiIPUEMCTBA), @ TAaKOXK AeprKaBHI ycTaHOBH. J[0 1OpHIu4HUX OCiO
MIPUBATHOTO TPaBa, [0 CTBOPCHI JIEPKABO0, HANIEKATh JICP KaBHI aK-
nioHepHi ToBapuctBa, 100% akiniii SKMX HAJICKUTH JICPKaBIi, aKIlio-
HEpHI TOBAapUCTBa Ta TOBAPUCTBA 3 OOMEKECHOIO BiAMOBINANBHICTIO,
y AKHX JepkaBa Oepe ydacTh AK akmioHep 4d yyacHHK [5]. OtTxe, B
SIKOCTI 3aCHOBHHKA ITyOIIYHO-TIPABOBE YTBOPEHHS KBATI(IKYETHCS SIK
YY9aCHUK IUBIIHHUX MPABOBIIHOCHH, & TOMY MOXHA CTBEPIKYBaTH,
0 MyONIYHO-TPABOBHI CTaTyC 3aCHOBHHMKA y JAHOMY BUIAJKY HE
3MIHIOE€ TPUBATHOIPABOBY TMPUPOAY CTBOPIOBAHOI HUM FOPUIAMYHOL
ocobmu.

[IpomoBKyOUM TOCHTIIKYBAaTH MPOSBU MPUBATHONPABOBOI MPH-
pomn KI®, 3Bepraemocs 3HOBY mo aHamizy HopMm LK Vkpainu, 30-
Kpema, oro cT. 87, BIIMOBITHO /10 SKOi HATOJIONIYETHCS HA TOMY, IO
BUTBHICTh BOJICBHSIBIICHHS 3ACHOBHHUKIB IIIOJI0 YTBOPSHHS FOPUIMYHOL
0co0u BiZ0OPakKAETHCS Y PO3POOI HUIMU YCTAHOBYUX JJOKYMEHTIB. 1X
HasIBHICTh, PO3POOJICHUX Ta 3aTBEP/KCHUX Y3TOMKCHUM BOJICBUSIB-
JICHHSIM 3aCHOBHUKIB, € OJTHIEIO 13 OCHOBHHUX O3HAK MPHUBAaTHOIIPABOBOL
TIPUPOAN TaKO1 FOpUINIHOT 0coOu. J[J1s1 CTBOpEHHS IOPUANIHOT 0COOH
1 3aCHOBHUKH PO3POOJISIOTh YCTAHOBYI JOKYMEHTH, SIKi BUKJIAIal0Th-
Csl TIMCBMOBO 1 MIAMUCYIOTHCS BCiMa YYaCHUKaMU (3aCHOBHUKAMMU),
SIKIIIO 3aKOHOM HE BCTAHOBJICHUH IHIIUH MOPSJIOK 1X 3aTBEPIKEHHS.
CrernianbauMu HopMamu 3akoHy «[Ipo 1HCTUTYTH CHIJIBHOTO iHBEC-
TyBaHHS MepeadavdaroThCsl 0COOIMBI MOJIOKESHHS MIOJI0 YCTAHOBUUX
nmokyMmeHTiB KID, 3yMOBJICHI BUKITFOUHUM XapaKTepPOM iX TisITbHOCTI.
BinmoBigao no mpsimoi Bka3ziBku cT. 11 3aKoHY OCHOBHHUM YCTaHOB-
guM nokyMeHToM KID € craryT i HaBeneHa craTTs mependadae psij
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CreLiaTbHUX BUMOT LIO/I0 3MICTY CTaTyTY, OB SI3aHHX 13 BUKIIOUHOIO
npaso3narHicTio KI®. 3Haunuii mepeiik BioMOcCTeH, siki 000B’s3-
KOBO MalOTh MICTHTHCS B ycTaHOBUMX AokyMeHTax KID GezymoBHO
BILJIMBA€E Ha BIJIbHICTH BOJICBHUBICHHS, OJJHAK TaKi BUMOTH CITpHYHHE-
Hi criennivyHO0 ceporo MisTTBHOCTI IOCHTIKYBaHUX HAMH IOPHUIAY-
HUX 0ci0 (mpodeciiiHa iHBeCTULIHA AiSUTBHICTE) 1 HE BIUIMBAIOTH HA
HOTro MPUBATHOIPABOBY CYTHICTb.

BisibHICTh, 1HIIIATUBHICTH Ta y3TOKCHICTh BOJICBUSIBICHHS 3a-
CHOBHHKIB 110710 yTBopeHHs KID mposBiseTscs He Tuie y po3pooii
YCTaHOBYMX JOKYMEHTIB. 30Kpema, 3TiIHO 4. 2 CT. 9 3akoHy 3acHO-
BHUKaMM KOPIIOPaTUBHOIO (hOHIYy MOXKE YKJIaIaTucsl 3aCHOBHUIIb-
KHH JIOTOBIp, y SIKOMY BU3HAYA€THCS MOPSAOK MPOBAKCHHS CIJIb-
HOI JisUTFHOCTI IIOAO CTBOPEHHS KOPIOPATHBHOTO (OHY, KIJIbKICTh
aKIil KOPIOPATUBHOTO (OHTY, IO MiJUISITAI0Th PUI0AHHIO KOXKHUM
3aCHOBHUKOM, HOMiHAJIbHA BapTICTh 1 BApTICTh MPUAOAHHS TAKUX aK-
IIii, CTPOK 1 (hopMa OTUTATH aKIlii KOPIIOPATUBHOTO (POHIY Ta CTPOK
nii mporo goroopy [1]. Takoro pomy HOTOBiIp HE € YCTAHOBYUM JI0-
kymeHToM KI®D. Bkazana HOpMa SICKpaBO CBiAYHMTH MPO BKa3aHHUH
npoBiaHUME HBiTicTaMu (30kpema, O. B. /[3eporo) norosipHwuii xa-
pakTep BOJICBUSBJICHHS 3aCHOBHHUKIB. A. B. 3emicko, A0CTiKyHOYH
KBaTiiKyl0di O3HAKHM 3aCHOBHHIIPKOTO JOTOBOPY, BHU3HAYA€E cepen
HUX, Taki sK: ¢opMa BIIOPSIAKYBAHHS OpPTaHi3allifHUX Ta MalHOBUX
IIPaBOBITHOCHH MIXK 3aCHOBHHKaMH; opma peamizarii (Pikcarrii) 3a-
CHOBHHIIBKOTO BOJIEBHSIBJICHHS 0¢Ci0 — (hopma 3aiiicCHEHHS Cy0’ €KTHB-
HOTO 3aCHOBHUIIBKOTO TPaBa; y3rOKEHICTh BOJICBUSIBICHHS YCiX 3a-
CHOBHHKIB; CIUIBHICTh METH CTOPiH JIOTOBOPY; CIIPSIMOBAHICTh METH
JIOTOBOPY Ha BUHMUKHEHHS CAaMOCTIHHOTO Cy0’€KTa mpaBa — I0pUaAn-
HO1 0cO0W KOPITOPAaTUBHOTO TUTTY [6, ¢. 7]. Bkaszani o3naku Bimobpa-
KAIOTh HE JIMIIE KIaCHYHY JOTOBIpHY NPUPOLY 3aCHOBHMLBKOIO J10-
TOBOPY, a i mpuBaTHOIIPaBoBY cyTHICTH KID.

BucHoBku. [lepexonsun 10 BUCHOBKY, MOKEMO C(OPMYBATH Tie-
penik o3HaK KID, y sikux nposBIsieThCS IX MPUBATHONIPABOBA CYTHICTh
B SIKOCTI FOPUIMYHOI 0COOM MPUBATHOTO IpaBa, a came: BIIBHICTD Ta
IHIIIaTHBHICTh BOJICBUSABICHHS 3aCHOBHHKIB, K4, OIHAK, ITPOSIBIIS-
€ThCS e (ivHO y 3B 53Ky 13 IMIIEpaTUBHUMHU BUMOTaMHU IIIOJIO0 Op-
ratizauiiiHo-npaBoBoi ¢popmu Ta npeameta aisuibHocTi KID; sickpaBo
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BHPaXCHUH JIOTOBIPHUI XapaKTep BOJCBUSIBICHHS 3aCHOBHUKIB, IO

MPOSIBJSIETHCS Y MOMKJIMBOCTI YKJIQJICHHS 3aCHOBHHUIILKOTO JIOTOBODY;

peaiizairisi BOJICBUSBICHHS 11010 3acHyBaHHs KID moxe 3aiiicHIOBa-

THCS HE JINIIE PUBATHUMHU 0CO0aMH, ajic i 3aCHOBHUKAMH 13 TTyOJTid-

HO-TIPABOBHUM CTaTyCOM, III0 HE 3MIHIOE€ TIPUBATHOIIPABOBOI IPUPOAH

yrBopeHHs 1 cyTHOCcTi KID; BinoOpakeHHS y3TOIKEHOTO BOJICBUSIB-

JICHHSI 3aCHOBHHKIB y PO3p0O0Lli YCTaHOBYMX JJOKYMEHTIB i3 BpaxyBaH-

HSIM IMIIEpaTUBHOTO TIEpeliKy BiJIOMOCTEH, siKi 000B’S3KOBO MAroTh

MICTHTHCS Y X JOKYMEHTaxX. BUKaneHi o3Haku CBig4aTh Mpo 0Co-

OnmuBicTh MpaBoBOTO cTarycy KIMD B SKOCTI IOPHANYHOI OCOOM TIPH-

BaTHOTO ITPaBa, sIKa € HACIIIKOM cIieliu(iqHO1 chepu HOTo MisUTHHOCTI

Ta OTpeOye MOAIBIIOTO JOCIiIHKESHHS.

1. Ilpo incmumymu cninbHo2o ineecmysanus :@ 3axon Yxpainu Ne 5080-VI
6i0 05.07.2012 p. [Enexmpounnuii pecypc]. — Pexcum docmyny : hitp://
zakon4.rada.gov.ua.

2. LQusinvnui kodexc Yrpainu : 3akon Yxpainu Ne 435-1V 6io 16.01.2003 p.
[Enexmponnuii pecypc]. — Pesicum docmyny : http://zakon4.rada.gov.ua.

3. Cyxonoc B. B. IIpasoee peayniosanns yinnux nanepie 6 Yxpaini : nocionux
/B. B. Cyxonoc. — K., 2005. — 327c.

4. Lusinone npaso Ykpainu: niopyunux: y 2-x ku.. / [O.B.[Azepa, /J.B./]o-
ecepm ma in.] ; 3a peo. O. B./J[zepu, H. B.Kysuecyosoi — K.: IOpinxom
Iumep, 2010. — Kn. 1. — 736 c.

5. Hayxrosuil sucrosok nabopamopii kopnopamuserozo npaeéa HJII npuseam-
Ho20 npaea ma nionpuemnuymea imeni . I Bypuaxa HAIIpH Ykpainu
Ha euxonanus 3anumy Hayionanvnoi akademii npasosux nayk Yxpainu
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Jannmok M.B. I[IpaBoBa XapaKTepUCTHKA KOPHOPATUBHUX iHBeCTHLiHHUX
¢oHaiB B IKOCTI WPUANYHUX 0Ci0 MPUBATHOTO MpaBa

B crarTi po3kpuTO MpaBoBy MPUPOAY KOPIOPATHBHUX IHBECTHIIIHUX (DOHIIB,
HABEIICHO iX XapaKTEPHCTHKY B SIKOCTI FOPUIUYHOI OCOOM TPHBATHOTO IpaBa Ta

3IiIICHEHO KOMIUIEKCHHH aHali3 KPHUTEPiiB, 3a SKHMH KOPIOPATHBHI 1HBECTHINIHHI

(hOHIM MOXKHA BITHECTH JI0 TAKUX FOPUIUIHUX 0CI0.
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Kuro4oBi cjioBa: iHCTUTYTH CHIJIBHOTO i{HBECTYBaHHSI, KOPIIOPATUBHHI iHBEC-
TULIHHKI QOHA, FopuaUYHA 0co0a IPUBATHOTO MIPaBa, FOPHIANYHA 0coba MmyOIiYHOro
npasa.

Janmmok M.B. IIpaBoBasi xapakTepuCTHKAa KOPIOPATHBHBIX HHBECTH-
HHOHHBIX (POH/IOB B KaueCcTBe HPUIANYECKUX JIMI YACTHOTO MpaBa

B crarbe packpbITO MPAaBOBYIO MPHPOAY KOPIOPATUBHBIX HHBECTHUIIMOHHBIX
(bOHIIOB, HaBeJCHA UX XapPAKTEPUCTHKA B KAYECTBE FOPHUAMYECCKOTO JIHIA YaCTHOTO
npaBa M OCYIIECTBICH KOMIUICKCHBII aHAIN3 KPUTEPHEB, 10 KOTOPBIM KOPIOPATHB-
HbIC HHBECTUIIMOHHBIEC (POH/IBI MOKHO OTHECTH K TAKUM FOPHANYECKUM JIHIIAM.

KioueBble €JI0Ba: WHCTUTYTHI COBMECTHOTO WHBECTHPOBAHHUS, KOPIIOPATHB-
HbBIIi WHBECTHI[MOHHBIA (OHJ, FOPHANYECKOE JIMIO YACTHOTO MpaBa, FOPUAHYECKOS
JIHIO MYOIHYHOTO TIpaBa.

Danyluk M.B. The Legal description of Corporate Investment Funds as a
legal entities in private law

The purpose of this article is to determine the place of corporate investment funds
among the entities of private law and implementing a comprehensive analysis of the
criteria that define them belonging to investment funds.

Initiative will of the founders is also evident in the freedom of choise of the legal
form and the object of activity. However, the general rules may evolve in the special
provisions of certain legal acts. This situation arises in respect of investment funds.
Of course, that corporate investment funds formed by the will of the founders, which
is confirmed in part 3, article 8 of the Law, according to which corporate funds can be
created only by the establishment and Part 1 of Article 9 of the Act specifies that the
founders are individuals who have decided to create it. These standards emphasize
private-law nature of investment funds. However, the specificity of corporate
investment funds affect the freedom of expression on the election of the founders
of the legal form and the object of activity. In the particular, part 1 of article 8 of
the law stresses that corporate funds only created a joint stock company and solely
for investment. These special rules due to the scope of activities indirectly related to
ensuring public interests of the state, as it comes to investing, and thus the state of
the economy. That is why this field of activity subject to elevated levels of regulation.
It should be noted that the said fact does not affect the free will of the founders of
establishing corporate investment funds and does not change its private-law nature.

Keywords: collective investment fund corporate investment, legal person of
private law, a legal entity of public law.
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HysiHkesuu T.I.

HOBOBUABIEHI OBCTABUHU TA
NMPOLIECYAIIbHI HEQONIKX Y UUBIJIbHOMY
MPOLIECI YKPAIHU

VJIK 347.9

IMocranoBka mpoOiaemu. OgHUM 3 BUAIB MEpEnIsiAy PpilleHb
CYIly € IPOBA’KEHHS Y 3B 3Ky 3 HOBOBHSIBICHUMH 0OCTaBHHAMH, SIKE
perymoeThest TiaBoro 4 posminy V LIIK Vipaiam. [Ipore y Haymi i
TIPAKTHUIN TIAX1]T 10 BU3HAUYCHHS HOBOBHUSBIICHUX 0OCTaBUH JIEIIO Bifl-
pi3HseTbes. s Kparoro po3yMiHHsSI AaHOi NMPaBOBOi KaTeropii He-
00XiIHO PO3MEKyBaTH MOMEHT BUHUKHEHHS MiJCTaB AJIS MEPersiay
pilieHHs y 3B’SI3KY 3 HOBOBHSIBICHUMH 00CTaBUHAMH BijJI MOMEHTY X
3aKpIIJICHHS Y BCTAHOBJICHIN 3aKOHOIABCTBOM IIPOILECYyabHI (op-
Mi, a TAKOXK BIJIME)KYBaTH HOBOBHUSIBJICHI 00CTaBUHH BiJl HOBUX 00CTa-
BHH Ta IPOLECYaTbHUX HEIOMIKIB CyA0BOIO IPOBAIKECHHS.

AHaJi3 ocTaHHIX AocTimKeHb Ta myodJikaniii. [locmimkeHHIM
MOPSIAKY Heperiisay CyJOBUX pillleHb y 3B’S3KY 3 HOBOBHSIBICHUMH
oOcraBuHamu 3aiimainucs Taki HaykoBIi, sik C.C.buukoBa, FO.B.bi-
noycos, C. B. Bacunbes, T. M. Kiniuasa, B. B. Komapos, O.A. Jlorsi-
voB, JI. 1. Jlycnienuk, JI. A. Tlopesa, I1. I. Paguenxo, 3. B. PomoBchKa,
H. 1O. Cakapa, B. 1. Teprumuikos, C. f. ®@ypca, FO. C. UepBonwuii,
C.I. Yopuoouenko, M. I. IlItedan Ta inmi.

Merta cTarTi. MeTol0 1aHOT CTATTi € A€TaIbHE AOCHTIHKEHHS CyT-
HOCTi HOBOBHSIBJICHUX OOCTaBMH y LIUBUIBHOMY Ipoleci YKpainu, a
TAKOX JIifl Cyly Yy BUNAAKy BHSBJICHHS y CHpaBi MpoleCyalbHUX He-
JIOJTIKIB.

Buxnang ocHoBHOro martepiajy. BimmoBigHO 10 BW3HAYCHHS,
nanoro B.B. KomapoBum, HOBOBUSIBIIEHI 00CTaBMHU — L€ I0PUANY-
Hi (hakTH, SKi iCHyBaJud B MOMEHT PO3IIISY CIPaBH Ta MajH iCTOTHE
3HauUeHHA 7151 11 BUpillIeHHs, ajie He Oynu Ta He MOTiIK OyTH Bigomi Hi
3asBHUKOBI, Hi cyay. TaKMM YMHOM, HOBOBHSIBIICHI OOCTaBHHU — II€:
1) ropunnuHuil akT, sIKKiA iCHYBaB Ha Yac po3IyisiLy CIpaBy; 2) IOpH-
TUIHUH (HaKT, IKUHA Ma€ iICTOTHE 3HAYCHHS TSI CITPaBH, TOOTO TATHE 3a
cOo00r0 BUHHMKHEHHS, 3MiHY, IIPUITMHEHHS MPaBOBiAHOCHH; 3) o0cTa-
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BHHa, sika He Oynia Ta He MoIIa OyTH BiJloOMa MiJ] Yac PO3MISAY CIIPaBH
HI 3asIBHUKOBI, Hi CyJly, IKHH po3risiiaB cupasy [1, c. 933].

[Tocranosoro [Tnenymy Buimoro crienianizoBanoro cyny Ykpaiau
3 pO3MIANY MUBLUTHHUX 1 KpUMiHAIBHHUX cripaB Bim 30 Gepesus 2012
p- Ne 4 «IIpo 3acTocyBaHHs LMBIIBHOTO IPOLECYATBHOTO 3aKOHOIAB-
CTBa IIPH MEPENIAl CYJOBUX pillleHb Y 3B’3KY 3 HOBOBHUSIBICHHUMU
o0CTaBUHAMM» HAJA€ThCSl BU3HAYCHHS HOBOBHSBICHUX OOCTaBHH,
SIKE JICIO BiJIPI3HAETHCS Bif| MOMEPeIHbOro. BifAmosiaHo 10 Hel, HO-
BOBUSBJICHI OOCTaBUHM — 1€ IOPHIWYHI (DaKTH, SKi MaloTh iCTOTHE
3HAUEHHS IS PO3IVIALY CIIPABU Ta iICHYBAJIM Ha 4ac PO3IVIsILy CIpPaBH,
aie He Oynu i He Mo OyTH BiJIOMi 3asiBHHKY, a TAaKO)K OOCTaBUHH,
SIKI BUHUKIIM Tics HAOpaHHs CYIOBMM PilIEHHSIM 3aKOHHOI CHJIM Ta
BiJIHECECHI 3aKOHOM JI0 HOBOBHSABJICHUX 00CTaBUH [2].

Li BU3HAYCHHS BiIPI3HAIOTHCS MiXkK COOOO IBOMA aCIIEKTaMHU, sIKi
HEOOX1THO pO3MISHYTH AceTanbHime. [lepmmuit 3 HUX — e KOJIH Bilo-
MOCTI TIPO BIAMOBIAHI IOpUANYHI (akTH OyJIM HAsIBHI B CYIy, TPOTE
He Oynu Ta He MO OyTH Bijiomi 3asgBHHKY. JlymaeMo, 110 JaHa CH-
Tyallisl € MOXJIMBOIO TOA1, KOJIM BiJoOMOCTi Oy/IM HasiBHI B MaTepianax
1HIIOT CIIpaBy, sIKa PO3MISIAANIACS TaHUM CYZIOM, 1 CyJI, 3HAIOYH PO iX
ICHYBaHHsI, HE [TOB1JIOMHUB 3asBHUKA Ta HE BpaxyBaB iX W BUHECEHHI
pimeHHs. B boMy BUTIQAKY CY[ISI MIT POCTO 3HATH PO OOCTAaBUHH,
MIPOTE HE 3HATH PO X 3B’ S30K 31 CIIPaBoIio, 00 HE 3BEpHYTH yBary Ha
ne. Takox cyznast Mir HABMUCHO BUHECTH HE3aKOHHE UM HEOOIPYHTO-
BaHe pilieHHs. BBajkaemo, 1110 HasBHICTH BiIOMOCTEH MPO IOpUANY-
Hi (hakTH, SKi iCHyBaJud B MOMEHT PO3IIISY CIPaBH Ta MajH iCTOTHE
3HAuUEHHS ISl 11 BUPIIIEHHs, IpoTe He Oy/IM Ta He MOIIIK OyTH BioMi
3asBHUKY Ha MOMEHT PO3IIISITY CIIPABH, € JIOCTATHHOIO M1JICTABOIO JUIS
BHU3HAHHS iX HOBOBHSBIEHUMM HE3AJIEKHO BiJ TOro, ud Oyau Ta 4u
MOTJIM BOHU OyTH BiJIOMi CYIY.

IHmmoro BimMiHHICTIO € Te, 0 [TocTanosa [Inenymy Burmioro cre-
LiaTi30BaHOTO CyAy YKpaiHU 3 pO3WIsAy UUBUTBHHUX 1 KpUMiHATIBHUX
cupas Big 30 Oepe3nst 2012 p. Ne 4 BiflHOCHTBH JI0 HOBOBHSIBJICHHX
00CTaBUH TaKoX 00OCTaBHMHM, SKI BUHUKIH MICJsl HAOpaHHS CyAOBUM
pIIEHHSAM 3aKOHHOI CHJIM Ta BiIHECEHI 3aKOHOM JI0 HOBOBHSIBICHHX
o0cTaBUH.
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Binmosigno o 4. 2 ct. 361 IIIK Ykpainwu, migcraBamu Jyis nepe-
ISy PIlICHHS, YXBaJIK CY[y Y CYJOBOTO Hakazy Y 3B’S3KY 3 HOBO-
BISIBJICHIMH 0OCTaBHUHAMHU €: 1) iCTOTHI ISl CIIpaBU OOCTaBUHH, IO
He Oyny 1 He MOTIIM OyTH BioMi 0C00i, sIKa 3BEPTAETHCS 13 3asIBOIO,
Ha Yac pO3NISAAY CIpaBH; 2) BCTAHOBIIEHI BUPOKOM CYIy, III0 HaOpaB
3aKOHHOI CHJIM, 3aBiJJOMO HEIpPaBIWBI TMOKa3aHHS CBiJKa, 3aBiOMO
HEeTpaBUJIBHUNA BHCHOBOK EKCIIEPTa, 3aBiIOMO HEMpaBHJIBHUHN mepe-
KJ1aj, QajiblIMBICTh JJOKYMEHTIB a00 PEUOBHUX JIOKA3iB, IO MOTATIIH
3a c000I0 yXBaJIEHHS HE3aKOHHOTO a00 HEOOTPYHTOBAHOTO PIillICHHS;
2-1) BcTaHOBNIEHHS BHPOKOM CyJY, 110 HaOpaB 3aKOHHOI CHIIM, BUHH
CyIIl Y BUNHEHHI 3JI0YMHY, BHACIIJIOK SIKOTO OYJIO YXBAJIEHO HE3aKOH-
He a0o HeoOrpyHTOBaHE PillleHHs; 3) CKacyBaHHs CyIOBOTO PillICHHS,
sIKe CTaJIO MiICTaBOIO JUIsl yXBAJICHHS PillICHHS UM TOCTAHOBJICHHS yX-
BaJIM, LIO MiJUIATAlOTh Nepenisiay; 4) BctaHoBieHa KOHCTHTYIIHHIM
Cynom YkpaiHu HEKOHCTUTYIIIHICTh 3aKOHY, 1HIIIOTO TPaBOBOTO aKTa
9 X OKPEMOTO TIOJIOKEHHS, 3aCTOCOBAHOTO CY/IOM TpY BHPIIICHHI
CIpaBH, SKIIO PIllIEHHS CyAy Ilie He BUKOHaHe [3].

HaBenenuii nepenik migcTaB Uil EpenIsAgy CyIOBUX pillICHb y
3B’S13KY 3 HOBOBHUSIBICHUMH OOCTaBUHAMH, SIKUM BU3HAYCHHUH Y YacTH-
Hi apyrii crarti 361 LK, € BuuepnHUM i pO3MIMPEHOMY TITyMaueH-
Hi0 He mimsrae [4]. [Ipore cepen mbOTro MEpeTiKy BiACYTHI 00CTaBH-
HU, STKI BUHUKJIH TCITIT HAOpaHHS CyJOBUM PIIICHHSIM 3aKOHHOI CHJIH,
10 BUKJIMKAE CYMHIBU B MPAaBHJILHOCTI BU3HAYEHHS! HOBOBHSIBIICHUX
oOctraBuH mocraHoBoio I[lnenymy Buimoro cmeuiamizoBaHoro cymy
VYkpainu 3 po3misiy UIMBUTBHUX 1 KpUMiHAIBHUX cIipaB. binblie Toro,
IIPH MOJAJIBIIIOMY JIOCIII/DKEHHI I[i€T TOCTaHOBU, MOXKHA BUSIBUTH, 110
HEOOXITHIMH yMOBaMH HOBOBHUSBICHUX OOCTAaBHH, BU3HAYCHHUX SIK
myakramu 1, 2 gactuan 2 ct. 361 LIIK Ykpainu, Tak 1 myakTamu 3, 4
BH3HAY€HO, [II0 BOHH iCHYBAJIM HA Yac PO3MIISY CIPaBH.

Kpim 1poro, [Inenym Burroro crienianizoBanoro cyay Ykpainu 3
O3Sy UUBUIBHHUX 1 KPUMIHABHUX CIPAB BU3HAUUB 11 HOBOBUSIB-
JIEHUX 00CTaBUH, NepeadadyeHnX MMyHKTaMu 3, 4, HEOOX1THO YMOBOIO
Te, 1[0 BOHH ICHYBAJIM Ha Yac pO3MIsLy CIPaBH, aje IMiJCTaBU BUHU-
KJIM TICJIST yXBaJICHHS PIMIICHHS Y CIIpaBi (30KpeMa, IIJITXOM CKacyBaH-
HsI CYJIOBOTO PIllIeHHS, K€ CTaJIO MiJICTaBOIO JJIsl HOTO YXBAJICHHS).
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Ha nanry mymky, B il MOCTaHOBI CyIOM HE 30BCIM MPaBHIBHO
BXKHTO TEPMIH «IIiJICTaBay», SKUI HE BiJIIIOBIIa€ 3HAYCHHIO, BKJIAJICHO-
My B HBOTO 4. 2 cT. 361 IIIIK Ykpainu.

Bszarauri, mimcraBa — 11e T€ TOJOBHE, Ha YOMY 0a3y€e€ThCsI, OCHOBY-
€THCS MI0-HEOY/b, T€ YUM TOSICHIOIOTHCS, BUIPABIOBYIOTHCS BAMHKH,
noBefdiHKa 1 T. iH. [5, c. 506]. FOpuanyna mincTaBa — 11e CyKyIHICTb
nepeadadeHnx MpaBoM OOCTaBUH, YMOB, (pakTiB, M0 3a0e3MeuyroTh
HACTaHHsI FOPUJAMYHUX HACiAKIB [6, c. 11].

Yci o0cTaBuHY, YMOBH, (PakTH, SKi 3a0€31e9yI0Th HACTaHHS IOpH-
TUIHUX HACHIAKIB, TOBUHHI BUCTYTIATH ¥ (popMi IOpUANIHNX (HaKTiB.
IOpuamunmii GaxT — e nepepdadeHa HOpMaMU TIpaBa KOHKPETHA KUT-
TeBa 0OCTaBUHA (OIS, JIisl, CTaH), KOTpA € MiICTABOO JJIsi HACTaHHS
MIEBHUX FOPUIUMYHUX HACHIIKIB [7, c. 401]. OnHiero 3 03HaK OPUANY-
HUX (aKTiB € Te, 10 BOHU NOBUHHI OyTH 3adiKCoBaHi y BCTaHOBIIE-
Hilf 3aKOHOAABCTBOM TIpoliecyasbHii dopMi [8, ¢. 346]. Lle € BipHIM
1 IS THACTAB TEPETvIsay PIlIeHHs, YXBaJld CyAy Yd CyJOBOTO HaKa3y
y 3B’5I3Ky 3 HOBOBHUSBIICHUMH 00CTaBHHAMU, 00 B 3asiBi PO MEPerIsiI
MTOBUHHI OyTH 3a3HadeHi MOCUJIAHHS Ha JO0Ka3H, IO MiATBEPIKYIOTh
HasIBHICTh HOBOBUSIBIICHHX OOCTaBHH, BOHA HE MOXKE IPYHTYBaTUCS Ha
HEMIITBEPKCHUX TyMKax, a00 MPUITYIIECHHSIX.

OTxe, MACTaBU MEPerIsay PIlleHHs, YXBAJIN CyAy YU CYJOBOTO
Hakazy y 3B’513Ky 3 HOBOBUSBICHUMH 00CTaBUHAME MOKHA BU3HAYUTH
SIK CYKYTHICTh nependadennx 4. 2 ct. 361 LIIK Ykpaiau oOctaBuH,
yYMOB Ta (hakTiB, 3a(h)ikCOBaHMX y BCTAHOBJICHIH 3aKOHOAABCTBOM IPO-
necyanbHiil (hopMi, 32 HAIBHOCTI SIKUX JaHUM TEperyisi PIllICHHS €
MOYKITUBHM.

JlaHe BH3HAuUCHHS HAJa€ 3MOTY BiIMEKYBaTH MOMEHT BHHHK-
HEHHS MICTaB IS TePerVIIAy PIIICHHS Y 3B’SI3Ky 3 HOBOBHUSBIICHU-
MU 00CTaBHHAMU BiJl MOMEHTY iX 3aKpilUIeHHS y BCTAHOBJICHIN 3a-
KOHOJIaBCTBOM TIporiecyalbHii popmi. BiamosigHo 10 11OT0, MOXKHA
TOBOPHTH, 1110 OCOOIMBOCTSIMH MEPETVIsLY PILICHHS, YXBaJIH CyAy UH
CYJIOBOI'O Hakasy y 3B’sI3Ky 3 ICTOTHHUMH JUIsl CIIpaBU OOCTaBUHAMH,
110 He Oy 1 He MoTIH OyTH BioMi 0c00i, SiKa 3BEpTAETHCA 13 3a51BOIO,
Ha 9ac po3mIsay crpaBu, ToOTO BigmoBimao A0 1. 1 4. 2 ct. 361 L{IIK
VYkpainu, € ropuandHi (pakTu, SKi iCHyBaJId Ha Yac pO3MISILy CIPaBH
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Ta MoK OyTH 3a(hikcOoBaHi y BCTAHOBJICHIH 3aKOHOAABCTBOM IPOLIE-
cyasbHil popmi.

Oco0MuBICTIO TIEPETIISTY PIIICHHS, YXBAJIU CYy YU CyIOBOTO Ha-
Ka3y Ha migacTasi 1. 2-4 4. 2 ¢t1. 361 LIIIK Ykpainu € Te, o BiAIOBiaHI
00CTaBHHH, YMOBH Ta (aKTH, iCHYBaJIM HA Yac PO3LIISIAY CIIPaBU, IIPO-
Te He Oyau 3adikcoBaHi y BCTAHOBJICHIH 3aKOHOIABCTBOM IIPOLIECY-
anbHil Gopmi. HabyTTst HUME nporiecyanbHOT POpMH, TOOTO MEepexis
B KaTeropiro I0puAnYHHEX (aKTiB, BIOYIOCS HA MTiZCTaBi CYIOBOTO BU-
POKY, YXBaJli TIPO CKacyBaHHS pilIeHHs, pimeHHs KoHCTHTYiHHOTO
Cyny Ykpainm.

[Ipu BupimeHHI MUTaHb PO HAsSBHICTH HOBOBHSBIEHHX 00OCTa-
BHH, Cy/IY TIOBHHHI BiAPI3HATH iX BiJl HOBUX OOCTaBHH.

[Mocranosoro [Inenymy Bumoro crenianizoBanoro cyny Ykpai-
HU 3 pO3MIIsAy IMBUIBHUX 1 KpUMiHanbHUX crpaB Big 30.03.2012 p.
Ne 4 po3’sicHeHO, 110 00CTaBUHU, SKI BUHUKIIA Y 3MIHHJIUCS TUTBKH
TTICIIST YXBJICHHS CYIOBOTO PIllIEHHS 1 HE TIOB’s3aHi 3 BUMOTOIO B IIii
CIpaBi, a TOMy He MOIITH OyTH BpaxoBaHi CyJOM IIPH YXBaJIeHHI Cy-
JIOBOTO PILLIEHHS, € HOBUMU OOCTaBHHAMH 1 MOXKYTh OyTH IiACTAaBOIO
JUIsl TIpe]’ IBJICHHSI HOBOT BUMOTH (30KpeMa, MOTipIICHHsI MailHOBOTO
CTaHy BiJIlIOBia4a Mmicisl yXBaJICHHS PIICHHS [P0 CTSATHEHHS 3 HHOTO
aliMeHTiB) [2].

Takox 3aciyroBye yBard AyMKa, L0 NPOLECYyaJIbHI HEIOIKH
po3mIsiy cipaBy (30KpeMa, HeHaJIeKHE OBIOMIICHHS 3asBHUKA PO
Yac 1 Micue po3MIIsAy CIIpaBH, HEMOBHE BCTAHOBJICHHS (PaKTHYHUX
00CTaBHH CHpaBH, NOPYIIECHHS MOPSAKY IOCHiIKEHHS JOKa3iB) HE
MOXYTh BBayKaTUCSI HOBOBUSIBIICHUMH OOCTaBHHAMHM, MPOTE MOXKYTb
OyTH MiJICTaBOIO JIJISl TIEPETIISIAY CYIOBOTO PILlICHHS B aresiiiHOMY
a0o kacamiitHoMy mopsaky [2].

[Ipore nesixi cuTyauii, HaIPUKIJIAA, KOJM 0coba ycyHyna Helo-
JIKM TO30BHOI 3asBU Ta HampaBwia ii A0 cyay 3aco0aMu MMOYTOBOTO
3B’S13Ky y BCTaHOBJICHHI TEPMiH, TIPOTE JIUCT OyB OTPHUMaHHN CyIOM
B)KE TICIISl IOCTAHOBJICHHSI YXBaJIH MPO MOBEPHEHHSI TI030BHOT 3as1BH,
HE € HACITIIKOM MTOPYIICHHS MPOoIIeCcyaIbHOTO 3aKOHOIABCTBA Hi ITO3U-
BadeM, Hi cynoM. OTpUMaBIITH BiATIOBITHAN JIUCT BYACHO, YXBaJa CyIy
Moria 6 OyTH iHIIOKO.
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Ha namy gymKy, B IbOMy BUTIaJIKy, HEMA€ 3MIiCTy 3MYLIyBaTH MO-
3MBaya OCKapKyBaTH yXBajly Cydy NP0 MOBEPHEHHS TIO30BHOI 3asiBH
y amnensAifHOMy TOpPsAKY, ab0 MMoJaBaTy MO30BHY 3asBY IMOBTOPHO.
PimreHHs anensmiitHOTO Cymy Ty’Ke JITKO Tepea0aduTH — BiH CKacye
yXBajy cymy mepmioi iHctaHIii. Ilpore cam mporec anensmiiHOro
OCKap>KEeHHS 3yMOBHTD JJIsl CTOPOHH JIOJaTKOBI BUTPATU 4acy Ta rpo-
Ien.

BBaxxaemo 3a o1iIbHE PO3IIUPUTH IOBHOBaKEHHS Cy/y MEepIIOT
IHCTaHIIIi MUBITHHOI FOPUCIUKIIIT, TO3BOJIUBIIN HOMY CKaCOBYBATH 3a
BJIACHOIO 1HIIIAaTHBOIO YXBAJIy MPO MOBEPHEHHS ITO30BHOI 3asiBU Ha
migcrai 4. 2 ct. 121 HIIK Ykpainu y BunajaKy, Kmo ii HeoIiKu Oymnn
YCYHEH1 BYaCHO, IIPOTE CyAy L€ CTAJIO BiAOMO BXKE MICI NPUHHATTS
YXBaJIH.

TakoX MOKHA HaBECTH 1 1HIII TPUKIAIH YXBaJ, SIKi MOXKYTb OyTH
MIPUIHATI CYIOM BHACIIZAOK BiICYyTHOCTI Yy HBOTO iH(opMarii mpo mii,
0 BYMHEHI CTOPOHOIO IWBIUIBHOI CHpaBH, a00 IMOMii, sKi MOTIH O
BIUTMHYTH Ha CYJI0BE PillieHHs: |) IPUHHATTS yXBaJIH PO 3aIAIICHHAS
3asiBU Oe3 po3nsaay Ha mifctasi 1. 3 4. 1 cr. 207 LIIK Ykpainu, skio
(hiznuHa 0coba-1mo3uBay moMepiia, NpoTe CyAay He OyJIo Ipo I BiJOMO.
VY Buna Ky HassBHOCTI y CY/ly 3a3HaueHOi iH(opMallii, BiH TOBUHEH 3Y-
MIMHUTH MTPOBAKEHHS Y CTIpaBi; 2) IPUHHATTA yXBaJIH PO 3aTHIICH-
HA 3as5BU 0e3 po3riaay Ha miacrasi m. 3 4. 1 cr. 207 HIIK VYkpainm,
SIKIIIO TTO3WBAaY HAICIAB JI0 CYIy 3asBYy MPO PO3IIISA] CIIPABH 32 HOTO
BiJICYTHOCTI, IPOTE CyA il 11I¢ HE OTPUMAB.

Pesynbrar ockap>keHHsI BUILIEHABEACHUX YXBaj B anelsiifHOMY
MOPSIZIKY, Ha HAIly JYMKY, TaKOXK JIy’Ke JIETKO Iepe0auuTH - 1e cKa-
CYBaHHS BIATOBIHOI yXBaJIX Cyly NEpIIoi iHCTAHIII] Ta HapaBIeHHS
CIPaBH JJIS1 TIOAAIBIIIOTO PO3TIISTY.

Tomy nponionyemo gponoBauTr posain V LIIK Ykpainu «Ileper-
TSI/ CYIOBHX pillIeHb» TIIABOIO 5, SIKy Ha3BaTH «BumpasienHs npoue-
CYaJIbHHUX HEJOIKIBY.

JlaHOTO TNIaBOIO HEOOXiIHO BCTAHOBUTH BHUKITIOUHHI MEPENIK yX-
BaJI, SIKi Ma€ MpaBo MEPerITHYTH CyJ 3a BIACHOIO 1HIIIaTHBOIO, a Ta-
KO 32 3a5BOI0 CTOPOHH, TIOPSIIOK Ta ITiJICTaBH 1X TepPersiy.

Jlo mepeniky yXBaJj IPOMTOHYEMO BKIIOUUTH HACTYITHI: 1) yxXBary
PO TMIOBEPHEHHS [T030BHOI 3asBU Ha mijcTaei 4. 2 ct. 121 [IIK Ykpai-
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HU y BUNIAJIKY, SIKIIO ii HeAOIIKK OYyJIM yCYHEHI BYACHO, IPOTE CYy 1€
CTaJIO BiJIOMO BXKE IMICJIsl IPUUHSATTS YXBAJIH; 2) YXBaIy PO 3aJTUIIEH-
HA 3asiBU 0e3 po3miaiay Ha miacrasi m. 3 4. 1 cr. 207 HIIK Vkpainmy,
AKII0 (pi3MdHa 0c00a-1o31UBay IMoMepIia, MPoTe Cyay Ie CTaJIo0 BiOMO
BXK€ TICIIA MPUAHATTA yXBaJIH; 3) yXBally PO 3aJIMIICHHS 3asBU 0e3
po3nsany Ha mifacTasi m. 3 4. 1 ct. 207 LIIK Ykpainu, sSKio no3uBady
HaJiciaB 10 CyAy 3asBy MPO PO3IVIs CIpPaBH 3a WOTO BiJICYTHOCTI,
npote cy/ il OTprMaB BKe IMiCIIsl IPUIHATTS yXBaJIH.

Jani yxBanu MOXXyTh OyTH IepenIsTHyTi a00 3a 1HII[IaTHBOIO CyNY,
a0o0 Ha TiCTaBi 3asBH MMo3nBava. [Ipu 1ILOMY, ITiICTABOIO TAKOTO TIe-
penIAny € HaaXOMKEHHS IO CY[y BiJIOBIIHUX BiJOMOCTEH Ta IHCH-
MOBHX JOKYMEHTIB — MTO30BHOI 3asBH 3 YCYHEHUMHU HEIOJIKaMH, iH-
(hopmartii mpo cMepth (HizrnuHOT 0cOOH, 3asIBU TIPO PO3IIIS]] CIIPABH 32
BiZICYTHOCTI 1MO3UBay4a, a0 3asBU PO BUIPABICHHS MPOLECYTbHUX
HEIOMIKIB.

CkacyBaHHS BUIIEBKAa3aHUX YXBaJl IOBUHHO OyTH NUISIXOM IIPH-
WHATTS yXBalk Cydy TPO BHIIPABIIEHHS MPOIECYyalbHUX HEMOIIKIB.
Liero yxBanoo cya CKacoBy€ BJIACHY IONEPEIHIO YXBajly, a TaKOX,
BUXOJISIYM 3 MiJICTaB TAKOTO CKaCyBaHHSI:

- K10 OYJI0 CKACOBAHO YXBaJly IIPO MOBEPHEHHS IM030BHOI 3aBU
Ha miactasi 4. 2 ct. 121 LIIK Ykpainu y BUmangky, Ko ii HeTOMIKH
Oyni yCyHEHi BYACHO, MPOTE CyAy 1€ CTaIO BiIOMO BXKE ITiCIIS TIPH-
WHSATTS YXBaJld — TO CYJ| BiJIKpHUBa€ MPOBAKEHHS y CIPaBi;

- SIKIIO OyJI0 CKacoBaHO YXBajly MpO 3aJUILEHHS 3asBH 0e3 po3-
iy Ha mifcrasi m. 3 4. 1 cr. 207 HIIK Ykpainu, sxmo ¢izuuHa
ocoba-11o3uBay moMepiia, MpoTe Cyay Iie CTallo BIAOMO BXKe IMiCIs
MIPUHHATTS YXBaJIX — CyJl BU3HAYA€ UM JOMYCKAIOTh CIIPHI IPaBOBi-
HOCHWHHM TTPABOHACTYITHHUIITBO, a MOTIM a00 3yMUHSAE MPOBAKEHHS Y
crpasi, a00 3aKpUBa€ MPOBAKSHHS,

- SIKIIO OyJI0 CKacoBaHO YXBajly MpO 3aJUILCHHS 3asBH 0€3 Po3-
sty Ha migcerasi . 3 u. 1 cr. 207 LIIK Ykpainu, sikmoo no3uBaq
HaJIC/IaB JI0 Cy[y 3asBy PO PO3IVIS CIPaBH 3a HOro BiJICYTHOCTI,
MIPOTE CyA ii OTPUMaB BXKE MICIII IPUHHATTS yXBaJIH — Cy/I IPOIOBKYE
PO3IIIAT CTIpaBH.

BBaxkaemo, 110 MaKCHUMallbHUM CTPOKOM, SIKHH TIOBUHEH OyTH
BCTaHOBJICHUH JJIs1 BUTIPABICHHS MTPOLIECyaJbHUX HEAOMIKIB 3a 1HILi-
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aTHUBOIO CYNY, € 5 JIHIB 3 JIHS MIPUAHSTTS yXBaIH. Y BUMAJKY BUIPAB-

JICHHS HEJIONIKIB Ha IMiZICTaBi 3asiBU MMO3UBa4a — 5 JIHIB 3 AHS OTPUMaH-

HSI HUM KOTIi1 yXBaJIu.

[Ipu npoMy, Ha HaITy AYMKY, HETOIUTEHUM OYI10 O 3000B’ I3yBaTH
Mo3uBava BUKOPHCTOBYBATH JaHW CIOCIO 3aXUCTy CBOiX mpaB. Bin
MOBMHEH CaM BUPILIyBaTH, K HOMYy IisiTH B JaHi CUTYyalii: moAaTH
3asiBy PO BUIPABJICHHS MPOLECYaTbHUX HEOMIKIB, MOJATHA ares-
LifHY CKapry Ha yXBaiy Cydy HepIuoi iHCTaHIIii, Y MOAaTH MO30BHY
3a51BY IIOBTOPHO.

BucnoBku. BBaskaeMo, 10 HalaHHs CyIy TEPITOi iHCTAHIII K-
BUTEHOI FOPUCAMKIIIT MOXKIIMBOCTI TIEPEIVISIaTH OKPEMI BHIN BIIACHUX
yXBaJl y MOPSIKY BUTIPABICHHSI MPOIECYATbHUX HEJOMIKIB JIOTIOMOXKE
PO3BaHTAKUTH aNeNAIiiHI CyU Ta NPUIIBUALIINTA BUPIIICHHS Cy/10-
BUX cropiB. Lle TO3UTHBHO BIUIMHE HAa €(PEKTUBHICTH AISUIBHOCTI CY-
JIOBO1 CUCTEMH 3arajioM, a TaKOX HaJacTh TPOMAISTHAM OLTbIIE MOXK-
JINBOCTEH I 3aXUCTYy CBOIX IIPAB.
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Jysinkesuu T. I. HoBoBusiB/1eHi 00cTaBHHU Ta NpouecyaibHi HeJO0JiKH Y
LHBLIbHOMY Npoueci Ykpainu

V cTaTTi pO3NIAAIOTECS BIIMIHHOCTI MiXK PO3yMIHHSIMH HOBOBHSIBIICHUX 00CTa-
BUH Y IPaBOBIiH Teopil i Ha MIPAKTHII, TA€THCSI BU3HAYCHHS MMiZCTaB Mepervisi Iy pillleH-
HSI, YXBaJIM Cy[Iy 4YM CyIOBOTO Hakasy y 3B’SsI3Ky 3 HOBOBHSIBIICHUMH OOCTaBHHAMHU.
Tako aBTOPOM TIPOMOHYETHCSI 3aAMPOBAAUTH TIPOLIEAYPY CKACYBAHHSI CYIOM OKPEMHX
BHU/IiB BIIACHUX YXBaJ B [OPSIIKY BUITPABJICHHS NPOIICCYalbHUX HEIOMIKIB.

KurouoBi ciioBa:cy, pillicHHS Cy/1y, HOBOBUSIBJICHI 00CTaBUHH, HOBI OOCTaBHHH,
IIpoLeCcyabHi HEIOMiKH.

Jy3unkesnd T. . BHOBbL OTKpBIBIIMECH 00CTOATEILCTBA M NPOLECCYAIb-
HbI€e HeJIOCTATKU B IPaKIAHCKOM Npouecce YKpauHbl

B crarbe paccMaTpHBaKOTCs Pa3Inyks MEK/ITY TOHUMAHHEM BHOBb OTKPBIBIIIHX-
cs1 00CTOSATENBCTB B MPABOBOIl TEOPUH M HA MPAKTHKE, JACTCS ONpPEICICHUE OCHO-
BaHHIi [IEPECMOTPA PEIICHHsI, ONPEICIICHHUS Cy/Ia WK CYIeOHOro MpHKa3a 1Mo BHOBb
OTKPBIBLIIAMCS 00CTOsITeNIbcTBaM. Takxke aBTOPOM MPEIaracTcs BBECTH MPOLEAYPY
OTMEHBI CY/IOM OT/ICJIbHBIX BUIOB COOCTBEHHBIX MTOCTAHOBICHHI B OPSIIKE HCIIPaB-
JICHHSI MTPOLECCYaNbHBIX HEIOCTATKOB.

KioueBble c/10Ba: Cyj, PEILICHHUE Cyla, BHOBb OTKPBIBIIMECS 00CTOATEIBCTRA,
HOBBIEC 0OCTOSITCIIBCTBA, MIPOLIECCYaTbHbIC HEJIOCTATKH.

Duzinkevych T. I. Newly discovered facts and procedural defects in the civil
procedure of Ukraine

The purpose of this article is detailed research the essence of newly discovered
facts in the civil procedure of Ukraine, and court’s actions in case of procedural
defects corrections.

In article the author gives definition of the grounds for review court’s decision
on newly discovered facts, which allows to differentiate the moment when grounds
for review court’s decision on newly discovered facts have arisen from the moment of
their determination in accordance with law procedural form.

According this, the grounds for review court’s decision on newly discovered facts
can be defined as a set of circumstances, conditions and facts, which determined by pt.
2 of art. 361 of the CPC of Ukraine, those are enshrined in accordance with procedural
law’s form, and in the presence of which the review of court’s decision is possible.

89

HHALVLD XUdOMAVH NUHJIGE



35IPHUK HAYKOBUX CTATEU

3inny JI.B.

The author proposes a procedure of cancellation certain types of court’s orders
by the same court. To do this, part V of the CPC of Ukraine “Review of judicial
decisions” shall be supplemented by chapter 5 «Correction of procedural defectsy.

Providing the court of first instance of civil jurisdiction by ability to review
certain types of its own orders in order of correction of procedural defects will help
relieve the appellate courts and speed up dispute resolution. This will positively affect
on efficiency of the judicial system as a whole, and provide more opportunities for
citizens to protect their rights.

Keywords: court, court decision, newly discovered fact, new facts, procedural
defects.

3iHuu J1.B.

A0 NUTAHHA MNMPO MNMPABOBI ®OPMU
BUKOPUCTAHHA OEPXABOIO OB’EKTIB
NMPOMUCNOBOI BIIACHOCTI

YIK 347.77
Texnonoeii, a ne pecypcu 8U3HaA4aIOMs
EKOHOMIUHY Miyyb 0epicasu.
bopuc €ezenosuu [lamon

Ha cporoani, ykpainceka nepxasa nepeOyBae y riOOKii eKOHO-
MiYHIl KpHU3i: HU3bKUH PiBEHb )KUTTS IPOMAJISIH, BiICYTHICTB pOOOYNX
MICIIb, 3MECHIIICHHS TPOMHUCIIOBOTO BUPOOHUIITBA, BCE II€ CTAJIO pealli-
SIMH CHOTOJICHHS. 3a3HaueHi MpoOJIeMHU MOCTAIOTh Aenaji ToCTpiIlie,
a 1X HaCJHIIKU CTAIOTh BaKUYUMH, SIK IJIS1 YKPaiHCBKOTO CYCIIIbCTBA,
TaK 1 MDKHaponHOi criabHOTH. CTBOPEHHS Ta BIPOBAHKEHHS HOBUX
TEXHOJIOTIH JI03BOJIWIO O BUPIIIUTH 0araro MUTaHb y COLiaIbHIM, Me-
JUYHIA, 000pOHHIN Ta IHMIKX cdepax CycHiIbHOTO XUTTA. JlOoCUTH
3HAYHY POJIb Y TIOI0JIAHHI I[OTO HETATUBHOTO SIBUIIA BIAIrPatOTh HOBI
BHHAXOH, KOPUCHI MOJIEJIi Ta TIPOMHUCIIOBI 3pa3KH.

CycminbCTBO 1 JepikaBa 3allikaBlieHI y BHKOPUCTaHHI 00’ €KTiB
MIPOMMUCIIOBOI BJIACHOCTI, AJISl BUPILICHHS BKazaHUX mnpoOiem. s
MiATBEP/KEHHS BUIIE CKAa3aHOTO, HABEAEMO IPHUKJIA] BU3HAYHOTO
yKpaiHchKoro BaeHoro bopuca €srenoBuua [larona, sikuit po3poous
TEXHOJIOT10 3BapIOBaHHs TPYO BEIMKOTO JiaMeTpy, SIKi BIEpIIe mova-
JI BUTOTOBJIATH Ha XaplHU3bKOMYy TPYOHOMY 3aBO. 3aBIASKU IIHOMY
Oynu ToOy0BaHi pyra y €BpoIli 3a BEIMYHHOI Ta30TPaHCIOPTHA
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cucreMa YKpaiHu Ta HalOiIbIna y CBITI CHCTEMa MaricTpaibHHUX Ha-
¢rorpoBoniB «/pyx6a». Bunaxin bopuca €Brenosuya ta podora iH-
YKEHEPIB J03BONIMIN YKpaiHi CbOTOIHI 3apo0IsITH MUTBSIPAHN J0JapiB
Ha TPaHCITOPTYBaHHI POCIHCHKUX EHEPTETHIHUX PECYPCiB 10 €BPOTIH.
CTpiMKMMH TeMIaMM IoYaja PO3BHBATHUCSA TPyOHA MPOMHCIIOBICTDH
VYkpainu. CporofHi TpyOH eKCIOPTYIOTHCS B ACCATKU KpaiH cBity [1].
I e He enquHMI TpUKIAJ, 3aBISKH YKPaiHCBKUM BUYCHUM 3’ SIBHITHCS
BUHAXOJIH, SIKi 3apa3 BiIOMi y BCbOMY CBiTi, MU O MOIJIM HAaBECTH LIe
3 JECATOK BHIAJKIB YCIIIITHOTO BUKOPHUCTAHHS AEP)KaBOIO 00’ €KTIB
MIPOMHUCITOBO{ BIIACHOCTI, IO TMIATBEPIKYE aKTyaJIbHICTh 00paHoi
HaMH TEMH.

VYkpaiHchbKa AepikaBa, € aKTHBHUMH YYaCHUKOM IAaTEHTHO-IIPABO-
BUX BIZIHOCHH Ta Oepe y4acTh Y JaHUX BiIHOCHHAX OIOCEPEAKOBAHO
Ta O0e3nocepenHbo. OnocepeKOBaHo - Y MPOIeci BUIAaHHS MaTeHTIB.
besnocepennst yqacTh mojsTae B 3IyUCHHS IHHOBAIIMHUX 00’ €KTIB
IO BUPOOHUIITBA NIUIIXOM YKJIaJACHHS JTOTOBOPIB Ta 3aCTOCYBaHHI OK-
peMux npaBoBHX MexaHi3MmiB. Came LeH acHeKT ydacTi JAep)KaBu y
MaTEHTHO-IIPABOBHX BiTHOCHHAX € MIPEAMETOM HAILIOTO JOCIiIKECHHS.

AHaJi3 ocTaHHIX JocailkeHb Ta myOsaikaunii. [lurannsa npa-
BOBHX (hopM BHKOpHCTaHHsI 00’€KTiB TPOMHUCIIOBOI BIACHOCTI AEp-
JKaBOIO € OCOOJMBO aKTyaJbHMMHU 3 OIISAAY Ha BiJICYTHICTH HAyKO-
BO-TIPABOBUX ITOTJISTIB IIOAO TaHOT MTPOOIEMH, Ta 3pPOCTAHHS TIOTPEO
Jep>KaBU y OKPEeMHX 00’€KTaxX NMPOMMCIOBOI BiIacHOCTI. [locTarHbo
yBaru, IOAO0 BUBYEHHS OKPEMHX MPOOJIEM AaHOTO MUTAHHS MPHIi-
nsm: benikor O., BacunbeBa B.B., Bomomun B.O., Kupumtok A.B.,
Koccak B.M., Mockantok H.b., Makona B.€., Pyquenxo I..

IocTtanoBka 3aBaanHsa. MeToro CTarTi € aHaji3 3aKOHOJABUYOL
periamMeHTaIlii mpaBoBUX (OPM BUKOPUCTAHHS 00’ €EKTIB IIPOMHCIIOBOT
BJIACHOCTI Ta 3aCTOCYBAHHSI iX OCOOIMBHUM CyO’€KTOM - JEP>KaBOIO.

Jlise mOCSTHEHHS MOCTaBICHOI METH HEOOXiIHO BUPILIMTH Ha-
CTYTIHI 3aBAaHHS:

1) mpoanamnizyBaru IOTOBipHY (OpMY BHUKOPHCTaHHS 00’ €KTIB
TIPOMHUCITOBO{ BIIACHOCTI;

2) pO3DISIHYTH TPUMYCOBE BiTUyKCHHS TIpaB HAa BHHAXIJ 1 KO-
pHUCHY Mo/l (BiJIbHE BUKOPUCTAHHS) Ta JIii, [0 HE BU3HAIOTHCS T10-
PYLICHHSIM IpaB Ha BUHAXOAM 1 KOPHCHI Mozelni (MpUMycoBe JIileH-
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3yBaHHS), SIK TPaBOBi (OPMHU BUKOPUCTAHHSI 00’ €KTIB MPOMHCIOBOL
BJIACHOCTI;

3) chopmyBarTu BIacHI BUCHOBKH.

Buxaan ocHoBHOro Martepiaay. 3aKOHONABCTBO YKpaiHH
MICTHTB PsIJI IPaB MaiHOBOTO XapakTepy Ha BHUHAaXiji, KOPHUCHY MO-
JIeJIb, TIPOMHUCIOBUN 3pa3ok. OJHUM i3 HAWBAXKIUBIIINX MalHOBUX
MpaB IHTENEKTyalbHOI BIaCHOCTI Ha BHHAXIJ, KOPUCHY MOAENb, MPO-
mucioBuit 3pa3ok LUK Vkpainu y ct. 464 BuzHauae - BUKIIOYHE NTPaBO
JIO3BOJISITH BHKOPUCTAHHSI BHHAXOJY, KOPUCHOT MOJIEN, MPOMHUCIIO-
BOTO 3pa3ka (BHIaBaTH JireH3ii) [2]. I3 3a3HaueHOT0 BUILIMBAE, OHA
i3 mpaBoBHX (HOpPM BUKOPUCTAHHSA 00’ €KTIB IMPOMHCIIOBOI BIACHOCTI
— JoroBipHa Gopma.

Ha npakrtuiii HasiBHI HEMOOMHOKI BUITAJIKH, KOJIU JCPKaBHI ITiJI-
MIPUEMCTBA, YCTAHOBH Ta OpraHi3ailii, 3 METOI0 BIPOBA/IKEHHS HAITHO-
BIIIUX TEXHOJIOT1i, BCTYyMAIOTh Y IOTOBIPHi BIIHOCHHH 13 BOJOIIIBIIS-
MU aTeHTiB. JloroBipHa (opma BUKOPHUCTAHHS 00’ €KTIB IIPOMHUCIIOBOT
BIIACHOCTI HaWOUIBIIOI Mipor0 3a0e3redye peanizallifo mpaB ycCix
cropin. CaMme JOroBOpy 3aKOHOJABELb BiJIa€ MPIOPUTETHE 3HAYCHHS
BH3HAYAIOYH, 1110 IPUMYCOBE BiIUYyKEHHsI IPaB Ha BUHAXOIH 1 KOPHUC-
Hi MOJIeJIi MOJKJIMBE «y Pa3i BiIMOBH BJIACHHUKA MpaB BiJ YKIIaJICHHS
JineHsiitHoro qorosopy» [3].

B.B. BacunbeBa BBaxae, 1Mo meHTpaIbHE Ta 3HAUYIIIE MICIIE 0-
TOBOPY Cepell eIEeMEHTIB MEXaHi3My IPAaBOBOTO PErYIIOBAaHHS 3yMOB-
JICHE THM, 110, 3 OAHOTO OOKY, IOTOBIp BHUKOHY€E (YHKLIIO IOpUANY-
Horo (akTy, TOOTO 3a0e3reduye BUHUKHEHHS 3MiHY Ta TPUITHMHEHHS
MPaBOBHX BiJIHOCHH, a 3 IHIIOTO OOKY, JOTOBIp BCTAHOBIIIOE 3MICT iH-
X eJIEMEHTIB MEXaHi3My perymoBanus [4, c.3].

CyTh BKa3aHOI MPaBOBOI (POPMH TOJIATAE Y TOMY, IO 3 JTOMTOMO-
rOI0 PI3HOMAHITHUX JOTOBOPIB MOXKHA OTPUMATH Y BUKOPUCTaHHS SIK
BCi MPaBOMOYHOCTI, TaK 1 IX YaCTHHY, MO)KHA OOMEXUTH TEPUTOPIIO
1 cTpok ix BUKopucTaHHs. JlocmimkyBaHa (opMma mepexoay MaiHo-
BUX IIPaB 3aXMIIAE IHTEPECH MPABOBOJIOALIBIIS, 1 TOIO 10 KOTO, JIaHe
paBo mepexonuTh. Sk crBepmkye B.O. Bomomma moroBopu Ha BU-
KOPHUCTaHHS 00’ €KTiB IIPOMHUCIIOBOT BIIACHOCTI MAIOTh YHHHICTb JIUIIIC
y MeXax, BU3HAUYCHHUX 3aKOHOM ab0 J1oroBopoM. Tak, Hanpukiai, 10-
rOBip Ha BUKOPHCTAHHS 00 €KTa IPOMHUCIOBOI BIACHOCTI MOXe OyTH
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YKJIAJCHUI Ha CTPOK, IIO HE IMEPEBHUIIYE CTPOKIB OXOPOHHU JAHOTO
00’ekta. OOMEeXEeHHS KOPUCTYBAHHS THM UM iHIIUM 00’ €KTOM MaroTh
OyTH 4iTKO OOYMOBJICHI TOTOBOPOM [35, ¢.187].

JloroBipHa hopMa € OHI€I0 13 HAUTTOITHPEHINTHX TIPABOBHUX (hopM
BHKOPUCTAHHS 00’ €KTIB MPOMUCIIOBOI BIACHOCTI, PO II€ CBiTYHUTH
TOH akt, mo craHoM Ha Oepesens 2015 poky, 3a nanumu Jlepxas-
HOT CJTy>KOM IHTEJIEKTYaJIbHOI BIIACHOCTI «JI0 BIATIOBITHUX JIEPIKAaBHUX
peecTpiB BHECEHO BijomMocTi po 154 nepenaui npas va OI1B, 3 Hux:
138 - mpo mepenaay npasa BaacHocTi Ha OIIB, 8 - mpo Bumady JrirneH-
3iit Ha Buxopuctannas OlIB, 8§ - mpo «BigKpuTi» minensii. [lpu mpomy
kinbkicte OIIB, cTocoBHO sIKHX OysI0 BHECEHO JI0 BiAIIOBITHUX JIEp-
KaBHUX PEECTPiB BIAOMOCTI LIO0 MEPEAAHHS BUKIIOUHIMX MalfHOBUX
MpaB Ta BUJAYi JiEH31H, 3HaYHO TIEPEBHIIYE KiITbKICTh 3apeecTpoBa-
HUX JI0roBopiB Ta ckianae 232 OI1B, y Tomy uuncii: 19 BuHaxonis, 12
KOPUCHHX MoJiesiel, 4 MPOMHUCIOBUX 3pa3ku Ta 196 3HaKiB 11 TOBa-
piB i Tocayr [6].

[lin wac BukopucTaHHS 00’€KTIB MPOMHUCIIOBOI BJIACHOCTI MOTO
YYaCHHKH IIUPOKO BHKOPHCTOBYIOTH Ppi3HOMaHiTHi morosopu LK
VYkpaiHu MICTUTBH Tepesnik BHUIIB JOTOBOPIB LIOAO PO3MOPIIKEHHS
MalHOBMMHU IIpaBaMHU IHTEJIEKTYaJlbHOI BJIACHOCTI, IO HUX BiJIHO-
caThes: 1) nineH3is Ha BUKOPUCTaHHA 00’ €KTa TpaBa iHTENEKTyalb-
HO1 BJIACHOCTI; 2) JIEH3IHHUN MOTOBIp; 3) MOTOBIP MPO CTBOPCHHS
32 3aMOBJICHHSIM 1 BHKOPHCTaHHS 00’€KTa TpaBa IHTENEKTyallbHOI
BJIACHOCTI; 4) IOTOBIp MpO MepefaHHs BUKJIIOYHUX MAHHOBHUX IPaB
IHTEJIEKTyaJIbHOI BIACHOCTI; 5) TOTOBIp KOMEPIIiiHOT KoHIecii [2]. Y
HusineHOMY Koztekci Ykpainu He nepeadadyeHo BUYEPITHOTO TIepertiKy
JIOTOBOPIB, aJDKE 1€ Hala€ CTOpOHAM CBOOOY YKJIaIaTH JOTOBOPH,
SIKi HalO1IbIIIe BiATIOBIMAIOTH IXHIM iHTEpecaM Ta He cymnepedarb BH-
MOTaM IUBLIBHOTO 3aKOHOIABCTBA.

JlineHsis Ha BUKOpPHCTaHHA O0’€KTa MpaBa IHTEIEKTyaJlbHOI
BJIACHOCTI - II¢ OKPeMHI IOKYMEHT a00 CKJIaJioBa YacTUHA JIIICH31H-
HOTO JToroBopy. [lepeaua MaifHOBUX IMpaB Ha 00’ €KTH 1HTEIICKTYallb-
HOI BJIIACHOCTI MOXKE O(POPMIISTHCS SIK JIICH3I€I0 TaK 1 JIEH31HHIM
moroBopoM |7, ¢.13]. 3rimHo 3aKOHOMABCTBA «0C00a, TKa Ma€ BUKITIOU-
HE TPaBO J03BOJISATH BUKOPUCTAHHS 00’€KTa MpaBa iHTENEeKTyallbHOL
BIIACHOCTI (JTilleH3iap), MOXe HaJaTh iHIIH 0co0i (JTiIeH31aTy) MUCh-
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MOBE MMOBHOB&KCHHS, SIKe Hajgae i MpaBO HAa BHKOPHCTAHHS IIHO-
ro o0’ekTa B MEBHIM oOMexeHil cdepi (JileH31st Ha BUKOPUCTAHHS
00’€exTa TpaBa iHTEIEKTyaIbHOI BIacHOCTI)» [2]. Sk 3a3Hauae B.€.
Makona JiTieH3is — 1e T03B1JT Ha BUKOPUCTaHHS BUHAXOMY a0o 1HIIIO-
ro TEXHIYHOrO JOCATHEHHS, IKUI HAJAa€ThCs HAa OCHOBI JIIEH31MHOTO
JIOTOBOPY 200 CYJOBOTO UM aJMiHICTPATUBHOTO PIillICHHS KOMITCTEHT-
HOTO Jep:KaBHOTO oprany [8, c.73].

Haii0ib1m nommpeHnMe I0roBOpaMu Ha BAKOPUCTAHHS 00’ €KTIiB
IHTEJIEKTYaaIbHOI BIACHOCTI € Jinen3iiiHi qoroBopu. 3riguo LIK Ykpa-
iam cT. 1109 3a mineH3ifHIM JOTOBOPOM OJHA CTOpOHA (JIiTleH3iap)
HaJa€ pyTiid CTOPOHI (JIiIeH3iary) M03BiT Ha BUKOPUCTAHHS 00’ €KTa
MpaBa IHTEJIEKTYaIbHOI BIACHOCTI (JIILIEH3110) Ha yMOBaX BU3HAYCHUX
3a B3aEMHOIO 3TOJIOK0 CTOPIH [2].

VY nineH3iiiHOMY JOrOBOpi 3a3HauyacThCsl BHJ JIIEH3i1, cdepa
BUKOPHUCTAHHSI 00 €KTa TpaBa iHTEIEKTyalTbHOI BIACHOCTI, pO3MIp,
TTOPSIIOK 1 CTPOKH BHUILJIATH BHHATOPOIW 332 BHUKOPHCTAHHS 00’ €KTa
IIpaBa iHTEJNEeKTyaJIbHOI BIACHOCTI, a TAKOX 1HIIII YMOBH, SIKi CTOPOHH
BBKAIOTh 32 JOIIBHE BKJIFOUUTH B JIOTOBIp. SIKINO B TilleH3iTHOMY
JIOTOBOPI HE 3a3HAYCHO BUY JIIEH311, TO BBAYKAETHCS, 1110 HATAETHCS
HEBMKJIIOUHA Jjtirensis [9, ¢.100].

JloroBip mpo cTBOpEHHS 3a 3aMOBJICHHSIM 1 BUKOPUCTaHHS 00’ €K-
Ta TpaBa IHTEJIEKTyaIbHOI BIACHOCTI, SIK cTBepIKye |. Pymuenko ve
MOYKE YKIIQIaTUCS MO0 00’ €KTIB MPOMHUCIIOBOI BIACHOCTI, OCKIJIBKH:
1) pe3ynbraT TBOPYOi AisTBHOCTI BUBHAETHCSI BUHAXOIOM, KOPHCHOIO
MOJICIUTIO, TIPOMHCIIOBUM 3pa3KOM TIpH JOTPUMaHHI BiJMOBIAHUX
YMOB, @ CaM€ PEECTPaLifHOr0 TOPSIKY, YMOB MaTEHTOCTIPOMOKHO-
CTI Ta Jep)KaBHOI €KCIIePTH3M 3asBKH; 2) BUKOHAHHS JIOTOBOpPY 3a-
MOBJICHHSI Ha CTBOPEHHS 00’€KTa TpaBa iHTEJEKTyalbHOI BJIACHOCTI
3a 3aKOHOM TIOBHHHE OYTH ITiITBEP/HKEHO aKTOM 3J1adi — MpUHMaHHS
BHUKOHAHMX POOIT, y BUMAAKY 3 00’ €KTOM MPOMHCIOBOI BIACHOCTI Ta-
KM aKT He MOKe OyTH MiJNHCaHUi 3aMOBHUKOM, TOMY IO BiH HE €
EKCIIEPTOM Y Taily3i IHTEJIEKTYaJ bHOI BIACHOCTI 1 HE MOY€E BH3HATH
pe3yabTaT TBOPUOI AiSTBHOCTI TUM a0 iHIIMM 00’ €KTOM MPOMHCIIO-
BOI BJIACHOCTI; 3) CTBOpEHHS 00’€KTa IHTEIEKTyaIbHOI BIIACHOCTI Ha
3aMOBJICHHS 1HIIIOT 0COOM PETyYIOETHCS HE JOTOBOPOM Ha 3aMOBJICH-
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Hsl, @ JOTOBOPOM BHKOHaHHSI HAYKOBO-JOCIIIHUX 200 JOCIiIHO-KOH-
CTPYKTOPCHKHX Ta TEXHOJIOTTYHUX pooiT [10, ¢.54].

JloroBip npo nepeiaHHs BUKIIOUHIX MaiHOBUX MPaB 1HTEJICKTY-
aipHOI BacHOCTI ependadenuit ct.1113 IIK Ykpainn, Takox TOCHTH
nomupeHni Ha npaktuii. Bigmosigao mo LK Ykpainu 3a noroBopom
PO MepeaHHsl BUKIIOYHUX MAaiHOBHX INPaB 1HTENEKTyalbHOI Bilac-
HOCTI OJTHa cTOpOHa (0c00a, 10 Mae BUKIIFOYHI MaifHOBI IIpaBa) mepe-
Jla€ APYTi CTOPOHI YacTKOBO ab0 y MOBHOMY CKJIA/I IIi ITpaBa BifAro-
BIJIHO 10 3aKOHY Ta Ha BU3HAYCHUX IOTOBOPOM yMOBax [2].

JloroBip KomepmiitHOI KOHIECIi € KOMITJIEKCHUM IHCTHTYTOM.
OcCKiIBKY BiH IIPUITyCKA€ HaJaHHS [IpaBa KOPUCTYBAHHS HAJCKHUMU
MIPaBOBOJIOAUIBIIO 00’ €KTaMM BHUKJIIOUYHHMX TIpaB, BiH TICHO TOB’s3a-
HUH 13 IPaBOBHM PETYJIIOBAHHSM y raily3i iHTeJleKTyalbHOl BIACHO-
CTi, IeperyciM 3 HOpMamH, 1110 BU3HAYAIOTh TIPABOBUH PEXKUM PI3ZHUX
00’€KTiB BUKIIFOYHUX TIPAB 1 peryiaMeHTAIliiHI JTIIeH31iHI BiTHOCHHA
[11].

JoroBip koMepiitHOT KoHIecii perymoeTrhest cT.1115 1K Ykpai-
HU. 3a JOrOBOPOM KOMEpLIHHOI KOHLECIT 0/JHa CTOPOHA (IIPaBOBOJIO-
Jinenp) 3000B’SI3YEThCSl HAATH APYTid CTOPOHI (KOPHUCTyBayeBi) 3a
IJ1aTy MPpaBO KOPUCTYBAHHS BIAMOBITHO 1O il BUMOT' KOMILJICKCOM Ha-
JICXKHUX Il CTOPOHI TIpaB 3 METOIO BUTOTOBJICHHS Ta (a00) mpomaxky
TIEBHOTO BUIYy TOBapy Ta (abo) HamaHHS mociayT [2]. BimmosigHO 1m0
ct.1116 LIK Ykpainu nmpenMeroM J0roBOpPY KOMEPIIHHOI KOHIECIi €
MPaBO Ha BUKOPHUCTaHHS 00 €KTIB MpaBa iHTENEKTyaJbHOI BIACHOCTI
(TopriBe’bHUX MapoK, IPOMHUCIOBHX 3pa3KiB, BHHAXOMAIB, TBOPIB, KO-
MEpIIMHUX HaWMEHYBaHb TOIIO), KOMEPIIHHOIO JAOCBiy Ta JiJIOBOL
pemyTartii.

[Ipote moroBipHa dhopMa € HEe €TUHOIO, MOKHA BUIUTHATH Jii, 0
HE BHM3HAIOTHCS MOPYLICHHSIM IIPaB Ha BHHAXOAM, KOPUCHI MOAEi,
IIPOMMCIIOBI 3pa3Ku (BilbHE BUKOPUCTAHHS) Ta MPUMYCOBE BiIUy>KeH-
HSl TIpaB Ha BHHAXIiJl, KOPUCHY MOJENb, (IPUMYCOBE JIiLICH3YBaHH!),
SIK CaMOCTIlHI TIpaBoBi (popMH BUKOPUCTAHHS 00’ €KTIB MPOMHCIOBOT
BJIACHOCTI.

[Tatent, sx dopma peamizarmii MpaB Hamae MPABOBOJIOIIIBITIO
MOKJIMBICTh KOMEpIIHHOI peaii3alii Ta pO3MOBCIOKEHHS 00’ €KTa
IIPOMMCIIOBOI BIACHOCTI, 3PEIITOI0 NATEHT A€ MOXIIUBICTD BiALIKO-
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IyBaTW BUTpPaTH TOB’sA3aHi i3 CTBOPEHHAM Takoro o0’ekra. [Ipote
a0COJIFOTHUI XapaKTep MaTeHTY SIK MOHOIIOJIT € HEMOXKJIMBUM, 1[bOTO
BHMarae CyCIiJIbCTBO 3arajoM Ta OaJaHC 1HTEPECiB YJ4aCHUKIB iHHO-
BaIlIITHOTO TIPOIIeCy 30KpeMa. Y 3B’SI3Ky 3 IINM 3aKOHOABCTBO YKpai-
HU Tniepen0adae He TUThKHU T0OpPOBUTEHE HAJaHHS JI03BONY HA BUKOPH-
CTaHHSl 00’€KTa MPOMUCIIOBOI BIACHOCTI, @ i MPUMYCOBHH HOPSIIIOK,
e 30KpeMa MPUMYCOBE BiUyKCHHS MPaB Ha BUHAXid, KOPUCHY MO-
JelTb.

Ha mixxnaponHoMy piBHI mependadeHo 0OMeXeHHS TIpaB MaTeH-
ToBnacHuKa y [lapu3pKiil KOHBEHIIIT MPO OXOPOHY MPOMHUCIOBO]I BIac-
HOCTI y cT.5 4.2 [12] Ta B Yrozi mpo TopriBelbHi aCIeKTH iHTEJIeK-
tyanpHOi BracHocTi (TPITIC) y cr.ct.30, 31 [13]. Busnavarouwn, 1mio
OOMEKEeHHSI BHKJIIOYHUX TpaB, IO HAJAIOThCs MATEHTOM, MOMJIMBI
32 YMOBH, SIKIIO TaKi BUHATKHA HE OyAyTh CYTTEBO CYIIEPEUUTH HOP-
MaJIbHOMY BUKOPHCTaHHIO MATEHTY Ta 3aBIaBaTH CYTTEBOI IIKOIH 3a-
KOHHUM iHTEpecaM BJIACHHWKA TTaTEHTY, 3 OTVIIAY Ha iHTEPEeCH TPETiX
ctopiu [13].

J1i1, 1110 He BU3HAIOTHCS MOPYIICHHSIM TIpaB Ha BUHAXOH, KOPHCHI
MOJIETIi, POMHCIIOBI 3pa3Ku iCHYIOTb Y 3B 513Ky 3 00’ €KTUBHOIO He-
OOXIJHICTIO Ta HE BUKIHUKAIOTh 3arepedyeHb J(o HUX ciij BigHeCTH:
1) momepenHe KOPUCTYBaHHS; 2) BUKOPUCTAHHS 3al1aTeHTOBAHOTO BH-
Haxoy, KOPHCHOI MOJIEIi B KOHCTPYKIIIT UM TP eKCIUTyaTallii TpaH-
CHOPTHOTO 3ac00y 1HO3eMHO{ JIep>KaBH, KU THMYacOBO a00 BHITA-
KOBO repelyBae y BoJax, IMOBITPSHOMY MPOCTOpPI YW Ha TEPUTOPii
VYkpainu, 3a yMOBH, 110 BUHAXIJl, KOPHCHA MOJENb BUKOPHCTOBYETh-
csl BUKJIFOYHO JUIsi IOTped 3a3HavueHoro 3acoly; 3) 6e3 koMmepuiiHoi
MeTH; 4) 3 HAyKOBOIO METOI0 a00 B MOPSAKY EKCIIEPUMEHTY; 5) 3a HaI-
3BHYAHUX 00CTaBWH (CTUXIiMHE JTNXO0, KaracTpoda, eIriIeMis TOIIO) 3
MTOBIIOMJIEHHSIM BJIACHUKIB TTATEHTIB OZpa3y, SK Ie CTaHe MPAKTHIHO
MOXIIUBUM Ta BUIUIATOIO HOMY BiAMOBiIHOI KOMIIEHCALlil; 6) BBEICH-
HSl B TOCTIOAAPCHKHIA 00Ir IPOAYKTY BUTOTOBIICHOTO 13 3aCTOCYBaHHIM
3aMaTeHTOBAHOIO BUHAXOAY (KOPUCHOT MOJIEII) MPOAYKTY OYIb-SIKOO
0co0010, siKa puadaa iforo 6e3 mopyIeHHs paB BIACHHUKA; 7) BBe-
JIEHHS Y TUBITLHUN 000pOT MPOAYKTY BUTOTOBIICHOTO 13 3aCTOCYBaH-
HSIM 3aIlaTeHTOBAaHOTO BHHAXOY, KOPHUCHOI MOJE, SKIO Iei Tpo-
OyKT OyB BUTOTOBJICHHH 1 (a00) micisi BUTOTOBICHHs OyB BBEACHHM
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B OOIT BJIACHUKOM TATEHTY Y 1HIIOK 0COOOI0 3a HOTO CreliaIbHIM
JIO3BOJIOM JIIIICH31€10; 8) BUKOPUCTAHHS 3 KOMEPIIIMHOK METOH BH-
Haxomy Oymb-sKOIO0 0C000I0, SIKa MpUadaa MPOAYKT, BUTOTOBICHHI
13 3aCTOCYBAaHHSIM 3alaTeHTOBAHOI'O BUHAXOIY, 1 HE MOIVIa 3HATH, L0
uei npoaykT OyB BUTOTOBJIEHUH YW BBEACHHUH B 00Ir 3 MOPYLICHHIM
paB, 110 HAAAIOTHCS TATEHTOM [3].

[IpumycoBe BiguyXEeHHSI MpaB HAa BHHAXOAM, KOPUCHI MOAETi
(mpuMycoBa JileH3is) MOKHa YMOBHO MOJUIMTH Ha MPUMYCOBE BiJl-
Yy»XEHHS TpaB Ha BUHAXOAW, KOPUCHI MOJENI Yy 3B’SI3Ky 3 iX HEBH-
KOPHCTaHHSM Ta MPUMYCOBE BIAUYXEHHS IIPaB HAa BHHAXil, KOpHUC-
Hy, MOJIeJIb B iHTepecax HalioHanbHOI Oe3neku. Sk ctBepmxye H.B.
Mockaniok, HaJe:KHa IpaBOBa PeriiaMeHTallisl yCiX acleKTiB MPUMY-
COBOTO JIILIEH3YBaHHS € KIFOUOBUM €JIEMEHTOM HeE JIMIIE aJeKBaTHOI
OXOPOHHU MpPaB BIACHUKIB IMATCHTIB HA BUHAXO/IU 1 KOPUCHI MOJIei, a i
OXOpPOHM CyCHiNIbHUX iHTepeciB [14, ¢.404].

[IpumycoBe Biguy>KeHHS TIpaB Ha 00’ €KTH TIPOMHUCIIOBOI BIIACHO-
CTi y 3B’s3Ky 3 iX HEBMKOPHCTAaHHSAM BiAMoBiAHO 10 cT. 30 3akoHy
VYkpainu «I[Ipo oxopoHy npaB Ha BUHAXOAU, KOPUCHI Moaemi» [3] mis
BHHAXO/[iB, KOPUCHUX MOJIeIIeH 31IHCHIOETHCSI, SIKIIO BUHAXI] (KOPHUC-
Ha MOJIeNb), KpIM CEeKPETHOTO0 BHHAXOAy (KOPHCHOI MOJieli), He BU-
KOPUCTOBYEThCS 00 HETIOCTATHRO BUKOPHUCTOBYETHCS B YKpaiHi Mpo-
TSATOM TPHOX POKIB MOYMHAIOUN BiJ AaTH IMyOJiKaIii BiqoMocTei mpo
BUJA4y MATEHTY 200 BiJ AaTH, KOJIM BUKOPHCTAHHS BUHAX0OLy (Kopuc-
HOT MojieJti) Oyso MpHUIMHEHO, TO OyAb-Ka 0c00a, sika Ma€e Oa)<aHHS i
BUSIBJISIE TOTOBHICTh BUKOPHCTOBYBATH BHHAXiJ] (KOPUCHY MOAENB), Y
pasi BiIMOBH BJIaCHHKA MPaB Bi YKJIaJaHHS JIEH31HHOTO JOTOBOPY
MOJKE 3BEPHYTHCS JI0 Cy/Ay 13 3aBOIO PO HAJAHHS i TO3BOIY Ha BH-
KOPHUCTaHHS BUHaX0My (KoprcHOI Mozemi) [3].

HactynHum € Bigquy>keHHS IIpaB HAa BUHAXOIH, KOPUCHI MOJIENI B
iHTepecax HamioHanbHOI Oe3neku. CIij 3a3HaYMTH, 110 JIUIIE JepKa-
Ba B 0c00i i1 KOMIIETEHTHUX OpPraHiB Ma€ MpaBo 3aCTOCOBYBATH OKpe-
MUl MEXaHi3M - IPUMYCOBE BiJ[Uy’KCHHS TIpaB Ha BUHAXOJH, KOPUCHI
MOJIETIi B IHTEpecax HaIlloOHAILHOI OC3MeKH.

Bxazanwmii B 0OMekeHHS TiependoadeHo mocranoBoto Kadinery
MinictpiB Ykpainu «IIpo 3arBepmkeHHs nopsaky HaganHs KaGiHe-
ToM MiHicTpiB YKpaiHu 103BOIY Ha BUKOPHCTAHHS 3allaTeHTOBAHO-
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ro BHHAXOAY, KOPHCHOI MOAENI 4M 3apeecTpoBaHoi Tonorpadii iHTe-
rpaiabHOi MikpocxeMu» [15] 4.3 ¢1.30 3akony Ykpainu «I1po oxopony
TIpaB Ha BUHAXO/H, KOPUCHI MOJIEITI» 3 METOIO 3a0e31eueHHs 370POB’sI
HaceleHHs, OOOPOHH JIep)KaBH, €KOJIOTIUHOI Oe3MeKH Ta 1HIMHX iH-
TepeciB cycminbcTBa Kabiner MiHicTpiB YkpaiHu MOXKe JTO3BOJIUTH
BHUKOPHCTaHHS 3aIIaTeHTOBAHOTO BUHAXOY (KOPMCHOT MOJieNli) BU3Ha-
YeHI HUM 0c00i Oe3 3roJu BJIAaCHUKA MATeHTY y pa3i Horo Oesrmij-
CTaBHOI BIJIMOBH Y BHJIadi JIilIEH311 HA BUKOPUCTAHHs BUHAXOIY (KO-
pucHoi mozeni). [Ipu oMy HEOOXiIHO HAsABHICTH PALY MIACTaB: 1)
JIO3BLT Ha Take BUKOPUCTAHHS HAAAETHCS BUXOASIYH 3 KOHKPETHHX 00-
CTaBUH; 2) 00CAT 1 TPUBAIICTh TAKOTO BUKOPUCTAHHS BU3HAYAIOTHCS
METOI0 Ha/IaHOTO 103BOJTY, 1 y BUMAKy HAiBIPOBITHUKOBOT TEXHOJO-
rii BOHO Ma€e OyTH JIMIIIE HEKOMEPIIMHAM BUKOPHUCTAHHSAM OpraHaMH
JepKaBHOI BIAJM YW BUIPABICHHSIM aHTHKOHKYPEHTHOI MPaKTHKH
3a pIIIEHHSM BiJIMOBIHOTO OpraHy Jep)kaBHOI BiIaaW; 3) I03BiJ HA
Take BUKOPHCTAaHHS HE M030aBisie BIaCHUKA MATEHTY IIpaBa Ha/laBaTH
JIO3BOJIM HA BUKOPHUCTAHHS BUHAXOMY (KOPUCHOI MOIei); 4) paBo Ha
Take BUKOPUCTAHHsI HE TepeaeThCsl, KpiM BUIAAKY, KOJIM BOHO Iepe-
JA€THCSI Pa30M 3 TIEI0 YACTHHOIO MiANPUEMCTBA YH A1TOBOT MPAKTHKH,
B SIKIil 3/1IHCHIOETHCS 116 BUKOPUCTAHHS; 5) BUKOPUCTAHHS JIO3BOJISI-
€THCS TIEPEBAXKHO TS 3a0€3MEUCHHS MOTPEO BHYTPINTHLOTO PHHKY; 6)
PO HAZAHHS JO3BOJIY Ha BUKOPHUCTAHHS BUHAXOMY (KOPHUCHOT MOIEI)
BJIACHHUKY TIATEHTY HAJCHJIAETHCS IMOBIIOMIICEHHS OIpasy, sK Ie CTa-
HE MPAKTUYHO MOKIIUBHUM; 7) J103B1JI HA BUKOPUCTAHHS BIIMiHSETHCS,
SIKIIIO MEPeCTaroTh iCHyBaTh 0OCTaBUHH, 4Yepe3 siKi Horo BUOaHO; &)
BJIACHUKY IATCHTY CIUIAUy€ThCs aJIcKBaTHA KOMIICHCAIlIS BiTIOBITHO
JI0 eKOHOMIYHO{ IIHHOCTI BUHAXoay (KopucHoi mozedni) [3].

BucHoBku. Takum YMHOM, y3arajibHIOIOYM BHINE BHUKIAJCHE
Ta BPaxOBYIOYHM METY Ta 3aBJaHHs MOKJIAJeHI HaMH 00 PAaBOBUX
($opM BHKOpPHCTaHHS 00 €KTIB MPOMMCIOBOI BIACHOCTI JEP)KaBOIO,
MOYKHA 3pOOUTH HACTYITHI BUCHOBKH:

1) norosipHa hopmMa BUKOPUCTAHHS JEPKaBOIO 00’ €KTIB TPOMHC-
JIOBOI BJIACHOCTI HaMOINBIIOI Miporo 3ale3nedye peaizamiio Mmpas
YCIX CTOPIH JOTOBOPY, 3aXUIIAE IHTEPECH TTPABOBOIOALUIBIN 1 JeprKa-
BH, SIK CTOPOHH JIOTOBOPY Ta HaJla€ CBOOOAY YKJIaJaTH JOTOBOPH, SKi
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HaNOLIBIIE BiIOBIIAIOTH IXHIM IHTEpEcaM Ta HE cyrnepedarb BUMO-

raM OHUBIJILHOIO 3aKOHOIABCTBA.;

2) nume aep)kaBa B 0c00i 11 KOMIIETEHTHUX OpPTraHiB Mae MpPaBo
3aCTOCOBYBATH OKPEMHI MEXaHi3M - IPUMYCOBE BiIUyKEHHS TTpaB Ha
BHHAXO/IU, KOPUCHI MOJIeITi B iHTE€pecax HaIllOHaJIbHOI Oe3nexu. Jlep-
KaBa Mae€ PiBHI MpaBa i3 IHIIMMHU yYaCHUKAaMH MaTEeHTHO-TPaBOBUX
BiTHOCHH Ha BiJIbHE BUKOPUCTAHHs 00’ €KTiB MPOMHCIOBOI BIaCHOCTI.

3) 3aKOHOABCTBO YKpaiHu nepeadauae BUUESPITHUN MIEPEIIiK Mmijl-
CTaB JJI1 BUKOPUCTAHHS BUHAXOMIB, KOPHCHHUX MOJIENICH B iHTEpecax
HaIliOHATHHOI OE3IMeKH, M0 YHEMOXITHBITIOE 3IIOBKHBAHHS MM IIpa-
BOM JIEPKaBOIO.

[IpoBenenuii aHami3 CBIAYWTH IMPO BAXKIMBICTH BUKOPUCTAHHS
aJICKBaTHUX MPaBOBUX (hOpM 3aJIs1 peaizallii mpaB MaTeHTOBIACHH-
KiB Ta 3aJI0BOJICHHSI CYCIUILHUX 1HTEPECIB.
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cy0’ekToM, 00’ €KTIB ITpoMuciIoBoi BiacHOCTI. [IpoananizoBaHo 10roBipHY hopMy Ta

CHCTEMY JIOTOBOPIB, 10 YKJIAJAKTHCS JEPKABOIO Ta BOJIOMUIBIIEM MIATEHTY, & TAKOK

BUTbHE BUKOPUCTAHHS Ta MPUMYCOBE JIIICH3YBaHHS 00 €KTIB MPOMHUCIOBOT BIaCHO-

cri.
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Korouosi ciioBa: npasosi hopmu, epikasa, 10rosipHa Gpopma, BilbHE BUKOPH-
CTaHHs1, IPUMYCOBE JIIIIEH3YBaHHsI, 00’ €KTH IPOMUCIIOBOI BIACHOCTI.

3unby JI.B. K Bonipocy o npaBoBbix ¢opMax HCIIO/Ib30BAHUS IOCYIAPCTBOM
00bEeKTOB MPOMBINLIEHHOH COOCTBEHHOCTH

B crarbe ompezeneHbl npaBoBbie (OPMBI MCIIOIB30BAHKUS TOCYIAPCTBOM, Kak
0COOBIM CYOBEKTOM, OOBEKTOB IPOMBIIIICHHOH coOcTBeHHOCTH. [Ipoanamusupo-
BaHbI JIOTOBOPHYIO (JOPMY M CHCTEMY JIOTOBOPOB, 3AKJIIOUAEMbBIX TOCYAapPCTBOM H
BIIQJICIIBIEM TIATCHTA, & TAKXKe CBOOOIHOE KCIOJb30BAHKUE M MPUHYIUTEIBLHOE JIH-
LIEH3UPOBAHUE OOBEKTOB TIPOMBIIIJIEHHOM COOCTBEHHOCTH.

KuroueBble ciioBa: npaBoBbie (DOPMbI, rOCYIapCTBO, TOrOBOpHas (hopma, CBO-
GOHO€E HCIIOIb30BAHKE, TIPUHYIUTEILHOE JTUIEH3UPOBAHNE, OOBEKTHI IIPOMBIIIIIEH-
HOM COOCTBEHHOCTH.

Zinych L.V. To the issue about legal forms of using by the state the objects
of industrial property

The article outlines the legal form of using by the state, as a special subject, the
objects of industrial property. Analyzed contractual form and system of agreements
concluded by the State and the holder of the patent, as well as free use and compulsory
licensing the objects of industrial property.

The author found, that the contractual form of the use of objects of industrial
property provides realization of rights for all sides in a most degree, protects interests
of patentee and the state, as sides of agreement and gives freedom to enter into contracts
which most answer their interests and does not conflict with the requirements of civil
legislation.

Investigational the forced alienation of rights on inventions, useful models
(forced license), which can be conditionally divided into the forced alienation of rights
on inventions, useful models in connection with their non-use and forced alienation
of rights, on an invention, useful model in interests of national safety. The state has
equal rights with other participant’s patent-legal relations on the free use of objects of
industrial property.

Conclusions are formed that the legislation of Ukraine is foreseen by the
exhaustive list of grounds for the use of inventions, useful models, in interests of
national safety which does impossible abuse of this right by the state.

The analysis conducted an author testifies to importance of the use of adequate
legal forms for the sake of realization of rights for a patentee and satisfaction of public
interests.

Keywords: legal forms, state, contract form, free use, compulsory licensing the
objects of industrial property
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3o3ymsk O.1.

3osynsk O.I.

HEMANPUEMHULBKI FOPUOUYHI OCOBU
NYBNIYHOIO TA NMPUBATHOIO NPABA:
NMPOBNEMU YOOCKOHAJIEHHA KPUTEPIIO
KNACU®DIKALLIT

VK 347.191.1

[pu gociimKeHHI Pi3HUX BHUJIIB IOPUIUYHUX OCIO SIK IMiIIPUEM-
HUIBKUX, TaK 1 HEMIANPUEMHULIBKUX, CJIiJ BUKOPUCTOBYBATH KijlbKa-
piBHEBY Kiacu(iKaIiio 32 THMH JIETAIbHUMH KPUTEPIsIMH, IKi BU3HA-
4eHi Ha piBHI LluBimsHOTO Komekcy Yipainu (mani - LK Ykpainn). [Tpu
LBOMY CHCTEMa SIK HEMiANPHEMHHULBKHUX, TaK 1 MiANPUEMHHLBKUX
IOPUINYHUX 0Ci0, HA HAlLly JyMKY, TOBUHHA PO3KPUBATH MiCLE THUX
YH HIIUX CTPYKTYp 31 CTaTyCOM IOPHIUYHOI 0COOM y CHUCTEMi IOpH-
JUYHHUX OCi0 B LIJIOMY Ta BTUIIOBATH y COO1 3aBEpIICHY, i€papXidHy,
JIOTIYHO 1OOY/IOBaHy BHYTPILIHIO CTPYKTYPY OCTaHHIX 13 3aKpUTHUM
TIEPEITIKOM OpraHi3amiifHO-TIPaBOBUX (BOpM, TIPOTE i3 30epeKCHHIM
[IPaBOBOI'O MEXaHi3My L00 CTBOPEHHS X HOBUX BHUJIIB.

Jocaiukyioun y monepenHix nparsix npoOieMHi aClieKTH Helia-
MPUEMHUALBKUX IOPUIUYHUX OCI0 SIK YYaCHHKIB IMBIIBHUX IPaBO-
BIZTHOCHH Ta CHpPUIMalouu Te3y 3 MPUBOJIY TOTO, IO OCTaHHI 3a I0-
PAIKOM CTBOPEHHS MOXYTb OyTH HE TIJIbKM IOPHIAWYHUMH OCOOAMHU
TIPUBATHOTO TIPaBa, a i FOPUINIHUMHI 0co0aMu IyOIiaHOTO mmpasa [1],
MU 3ITKHYIIUCH 13 TIpoOIeMoro kBamidikarii camoi ropuaundHoi ocodn
myOmiuHoro mpasa. OCKUIBKY MPaBUIBHUHN TEOPETUYHHUM ITiIX1/] 100
LBOTO MUTAHHSI MaTUME B MOJAJIBIIOMY BIUIMB Ha BHXIiJIHI MOJOXKEH-
Hsl B 4acTUHI KBaJi(hikailii BUIOBOI HAJIC)KHOCTI HEMIANMPUEMHULILKOT
FOPUIUIHOI 0COOM YU TO A0 IOPUIAUIHOI 0COOU IMyOIIYHOTO UM TO
MIPUBATHOTO TIpaBa, y paMKax ITi€i CTaTTi 30CepeanMo yBary Ha Tpo-
OJIEMHHUX aCHEeKTax 100 KPUTEPiiB, sKi CTABIATHCS B OCHOBY MOJIE-
JIFOBAaHHS KaTeropii «ropuandHa ocoda myOnigyHOro mpasay.

3ampoBamkenuit y pamkax cr. 81 LK Ykpainu momin ropuany-
HUX 0CI0 Ha FOPHUIUYHI 0COOM IyOJIYHOTO Ta MPHUBATHOIO IIpaBa y
BITUM3HSIHIN ITUBLTICTUII CIIPUAMAETHCS TOBOJII TIO3UTUBHO. Taka cu-
Tyamisl € MJIKOM 00’€KTUBHOIO, aJDKE IIHHICTh OKPECIICHOTO ITiIXO0-
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Iy ToJisirae, mepenyciM, y cnpoOi BIOPSIIKYBAaTH LUBIIBHO-TIPABOBE
CTaHOBHIIE FOPUIUYHUX 0Ci0 myOIigyHOro npaBa. Ajie, Ha *alib, CIIiJl
KOHCTaTyBaTH, IO 3a3HadeHa Kiacu(]ikarist HOCUTh 10 TIEBHOI MipH
He3aBEPIICHUN XapaKkTep, aKe ChOTOIHI Ha 3aKOHOJaBIOMY PiBHI TaKk
1 He BUPILMIEHUMH 3aJIMIIAIOTHCS MUTAHHS LIOAO MPABOBOIO PEKUMY
MaifHa IOpUIUYHUX 0ci0 MyOIiuYHOrO TpaBa, MEX y4acTi B IMBIJIBHO-
My 000poTi, crienudiky HUBITEHO-IPABOBOI BiAMOBIJAILHOCTI Ta Oa-
rarbMa IHIIUMHU.

[Ipote, aHamizyoun MipKyBaHHsI TIOB’sI3aHI 13 3aIpPOBaKEHHSIM
TTONUTY FOPUINIHUX OCI0 Ha FOPUIUTHI 0COOH ITyOIITHOTO Ta MpUBaT-
HOTO IIpaBa, HEMOXJIMBO OMMHYTH yBarolo i Ti i71ei, B OCHOBI SIKUX Jie-
KaTh MOKJIMBI HalIPSIMH YIOCKOHAJICHHS LbOTO MOALTY B OCHOBHOMY
y 3B’s3Ky 13 Horo He3zaBepieHicTio. Tak, mpobiaeMy MO0 CYTHOCTI
IOPUIMYHUX 0Ci0 MyOIiuHOTO TIpaBa, Mpasaa, y MOPiBHAIIBHOMY ac-
TeKTi i3 3akoHomaBcTBOM [lombmii migaiMaroTs C. [BaHoB Ta I. CHinap.
ABTOpH BKa3yIOTh, III0 HATIBHUM 5K B YKpaiHi, Tak i B [TomsIi 1mo-
CTa€ MUTAHHS PO3POOKHU 3aKOHOIaBYOTO MEXaHI3My y4acTi myOIigHIX
IOPUINYHUX OCi0 y IMBUIBHMX BiIHOCHHAX Ha 3acajax IHMBIIBHOTO
MpaBa Ta 3 ypaxyBaHHsM crieludiku ix nmpaBoBoro crarycy. [louarko-
BUM €TaIrioM BHPIIIEHHS IIbOTO TTUTAHHS € OKPECIICHHS B 3aKOHI CyTi
myOMIYHUX Ta MPUBATHUX IOPUANYHHX 0ci0. HaykoBIi BBa)KaroTh, 110
TIPUBaTHI IOPUINIHI 0COOH - IIe OpraHi3allii, siki CTBOPEHi Ha T00po-
BUTPHUX 3acajiax JJisl peaiizallii cBOiX NMPUBATHUX iHTepeciB Ha 0asi
npasa mpuBarHoi BracHOCTi. [lyOmivHi (mep:kaBHI Ta KOMyHaJbHi)
IOPUINYHI 0COOM — 1€ CTBOPEHI Y PO3MOPSAYOMY MOPSAKY IyOmiy-
HO-IIPAaBOBUMH YTBOPEHHSIMH OpTraHi3aiii s peaizaiii BU3HaueHOT
y HOPMaTHBHOMY HOPSAKY IMyOJiYHOT METH iX CTBOPEHHS Ha OCHOBI
Jep’kaBHOI a00 KOMYHAITbHOT BIIacHOCTI [2, ¢. 143]. I3 HaBemeHnX BU-
3HA4YEeHb BUILIMBAE, 110 MUBIITICTAMH 3pOOJIEHO CIIPOOy 3MIHUTH TEp-
MiHOJIOT110, IepeMEHYBaBIIN IOPHIUYHY 0CO0Y IMyOIiYHOTO ITpaBa Ha
myOivHy I0pUANYHY 0c00y, a OPHINYHY 0COOY IPUBATHOTO NpaBa Ha
MPUBATHY IOPHIUYHY 0co0y. TaKy MO3WIi0 cipuiiMaeMo HEUTpalb-
HO, a TO ¥ HETaTHUBHO, OCKIJIbKM Y HalllOHAIbHOMY 3aKOHO/IaBCTBI Ta
TEPMIHOJIOTIYHOMY CIIOBHUKY SIK TEOPETHKiB, TaK 1 MPAKTUKIB IPH-
YKUBCS TEPMIH «IOPHIUYHA 0CO0a IMyOIiYHOTO/TIPUBATHOTO TIPaBa i B
3MiH1 Ha3BU HE BUPIIIY€THCS MUTAHHS 1100 HAJICKHOI perfiaMeHTalii
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3o3ymsk O.1.

€JIEMEHTIB MPAaBOBOTO CTAHOBHUINA AOCHTIKYBAHUX Cy0’ €KTIB TpaBa.
Xoua MO3UTHBHO OILIHIOEMO BKa3iBKy Ha (OpMY BIACHOCTI, K KpH-
TEpiii, 10 3aCTOCOBYETHCS MOPSA 13 KPUTEPIEM TOPSIIKY CTBOPEHHS
TakuxX opuauaaux oci6. [Ipore, mepekoHaHi, mo KpuTepin Gopmu
BJIACHOCTI CJIiJi BUKOPUCTOBYBATH K JOAATKOBUM KPUTEPiH MpU OK-
PECIEeHHI CYTHOCTI FOPUAMYHOI 0COOM IMyOIiyHOTO TIpaBa.

Hueimict 1. M. Kyuyepenko Bin3Hauana, IO Takoro KPHUTEPilO
MOJITy FOPUAMYHUX OCi0 HepocTaTHbo. HaykoBlieM HaBeACHO psij
IHIINX KPUTEPIiB, cepel AKMX KaTeropis iHTepecy, a TaKoX O3HaKa
[IMBUTBHOI BIMTOBITATBHOCTI nepskaBu, AP Kpuwm, opraniB mMicrieBoro
CaMOBpsyBaHHS 3a IOPUINYHUX 0Ci0 myOniunoro npasa [3]. [ligxin
LIOI0 OUIJBHOCTI BpaXyBaHHs TaKOX Kareropii iHTepecy mpH pos-
MO FOPUAMYHHX OCi0 Ha IOPUAMYHI 0COOH MyOIiYHOrO Ta MPUBAT-
Horo mpasa cnpuiimMae i I. B. Crnacubo-®areeBa, 3a3Hayarouu, 10
HE MOXKHA BIAKUIATH 1HTEpEC, KU 3 OJHOTO OOKY, CIYTy€E I 0Ci0
MOTHBAITIEIO JIs1 00’€THAHHS 3 IHIIAMHA OCO0aMH 3a/Jisi CTBOPCH-
HS IOPUANYHOI 0coOu. Biarak, ropuamdHi 0cOOM MPUBATHOTO IIpaBa
CTBOPIOIOTHCS 3a 1HILIATHBOIO MPHUBATHUX OCIO HA MiACTaBi MpHUBAT-
HOIIPaBOBOT'O aKTa JJIsl 3aJOBOJICHHSI CBOTO NMPUBATHOTO iHTEPECY, Te-
penyciM iX 3aCHOBHHKIB, y4acHHKiB. FOpuanynai ocoOu myO1iuyHOTO
IpaBa CTBOPIOIOTHCS 3a 1HIIIaTHBOIO IEP’KaBHUX OpraHiB abo OpraHiB
MICIICBOTO CaMOBPSITyBaHHS Ha IiCTaBi ITyOJiYHO-TIPABOBOTO aKTa.
SIKII0 X BpaxoByBaTH iHTEpec, NPOJOBXKYE HAyKOBEIb, TO Meperiis-
Iy notpedye cTaTyc THX OpraHizauii, sSiKi BBKaIOThCS IOPUINIHUMH
0co0aMy TPUBATHOTO TIpaBa 3a KPUTEPieM iHTEpecy, MO3HAYCHUM Y
4. 2 ct. 82 LIK Ykpainu, ane Hacrpap/i X iHTepec BUXOIUTD 32 MEXi
npuBatHOi cepu OyTTs. [Ipukinagom Takux opraHizamii, fKi € IOpH-
TUIHAMH 0CO0aMH TIPUBATHOTO TIpaBa, MPOTE MIFOThH 3 ITyOTiTHIMH
iHTepecaMu, aBTOp BBaXKa€ IPOMaJIChKi OpraHi3arlii, MoJiTHYHI mapTii
tomio [4, c. 71-72].

JiiicHo, y O1bIIOCTI BUMA/KIB, SIKIIO IOPUIMYHA 0C00a CTBOPIO-
€TBCSL y PO3MIOPSAYOMY TOPSIZIKY, TO 33 UM CTOITh CYCHITbHO-KOPHUC-
HUH 1HTEpec, AKIIO X Ha MiACTaBl MPUBATHOIIPABOBOTO aKTa, TO TYT
TIpEBaTIOE IPUBATHOKOpHUCHMNA. Kimacudikyroun iHTepecH y IUBITEHO-
My TpaBi yepe3 CUCTEMY LMBUILHOTO IpaBa, 1110, SIK BIPHO 3ayBaXkye
1. B. BenenukroBa, 103BOJISIE HAHOIIBII ITOBHO OXOIMTH MOXKJIMBO-
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cTi chepu IPOSIBY OXOPOHIOBAHUX 3aKOHOM IIUBIIBLHUX 1HTEPECIB, TO
MOYKHA BUJIUIMTH W 1HTEPECH, HOCISIMU SIKMX BHCTYHAIOTh FOPUANYHI
ocoOwu. L1i inTepecu 3aexars Bia chepu AiSUTHHOCTI FOPUIUIHOT 0CO-
Ou, TpU IILOMY 3HAYCHHS 1HTEpECy IS IOPUAUIHHUX OCI0 Imosrae y
TOMY, JUISL 4OTO K CTBOPIOETHCS IOpuaANYHa ocoda [5, c. |. Hocmimxky-
104M MpobieMaTuKy NpUBAaTHUX Ta myoOmiynux iHTepecis, O. O. Ilep-
BOMaMCHKHIA 3a3HAUAE, 1110 OE3ITiICTABHUM € OTOTOXKHEHHS ITyOTIUHUX
Ta NPUBATHUX 1HTEPECIB, OCKIJIBKH JIOCTaTHHO BIJIMIHHUMU € Cy0’€K-
TH — HOCII ITUX JBOX 1IHTEPECIB: 3 OJHOTO OOKY, I1e CYO’ €KT IMPHUBATHOTO
TpaBa, 3 iHIIOTO — COIiaJIbHEe yTBOpEHHS [6, ¢. 75]. BomHouac, mpo-
JIOBXKY€E aBTOp, [TIOBHE Ta MOBCSKYACHE HMPOTUCTABICHHS IPUBATHOTO
Ta MyONiIYHOTO IHTEPECiB, TAKOXK Oy/e HOMHIIKOIO, Y IaHOMY BUIIAIKy
CJIiJ1 BECTH MOBY ITPO B3a€MHHI BILTUB IIMX SBUII HA 3MICT OJTHE OJHO-
o Ta iCHYBaHHS BUIAJKiB 30iry iX 3MiCTy TOIO YH iHILIOIO Miporo [6, C.
82]. 3 TakuMu MipKyBaHHSIMH aBTOpPA OJHO3HAYHO CITiJT TOTOIUTHCH.

ITpn po3poOdii 3araJbHOTEOPETUYHUX YSIBICHD PO IOPUANYHY
0co0y LMBITICTH HEOIHOPA30BO 33JaBAIMCh NUTAHHIM 3 MPUBOLY
TOTO, 110 X MOTUBYE (Pi3UYHUX 0Ci0 00’ eaHyBaTCh. Tak BUHUKIIA Bi-
Jl0Ma B Haylll IIMBIJILHOTO IIpaBa Teopis iHTepecy, B Kl yepe3 mpus3-
My TOHSATTS 1HTEPECY PO3KPUBAETBHCSI CYTHICTh FOPUINYHOI 0COOH,
3aCHOBHHMKOM SIKOi BHCTYIHUB HiMEIBKHHN mocmimgauk P. @on lepinr.
HayxoBeup Bka3yBaB, 110 LIMBUIbHE IMPABO CBOIM 3aBIAaHHSM IIOBHH-
HO 3a0e3MeunTH JIOIUHI AKuii-HeOynb iHTepec. JlificHui HOCiH mpaBa,
JeCTUHATapil 3aBKAM JIonuHA. Byab-sKy 0puauuHy 0coOy MOKHA
YABUTH SIK Tpymy oci0. Di3uyni 0coOH, M0 CTAaHOBISATH IOPUIUIHY
0co0y BHCTYNAIOTh HOCISIMU MPaBa, 3apajiv KX BOHO W CTBOPIOETh-
csi [7, c. 356-360]. ®izugni 0c0OM i CTBOPIOIOTH IOPUANYHY 0CO0yY 3
METOIO peaJtizarii MeBHOTO iHTepecy, IKUH He MOYKHA (CKITaIHO peai-
3yBaTH) Yepe3 MpaBoBHil ctaTyc ¢iznyHoi ocodu. Came ToMy iHTEpec
BiJlirpae 0coOJIMBE 3HAYCHHSI, KOJIH HIETHCS MPO JOIUIBHICTE 00’ €11-
HaHHS (PI3UYHUX 0CI0 y 0COOY FOPUAMYHY Ta JEPKABHY PEECTPAIlit0
OCTaHHBOI.

VY 3arabHOMY BHIVISII, SIKIIIO HAETHCS TIPO CTBOPEHHS FOPUINY-
HO1 0COOH ITyOJIITHOTO TIpaBa, TO BOAYAETRCS, IO Y 11 MisTEHOCTI Oyme
peani3oByBaTUCh MyOIIIYHONIPABOBUHN IHTEPEC, a SIKIIO CTBOPIOETHCS
IOpUIMYHa 0c00a IPUBATHOTO MpaBa, Miclie Ma€ MPUBATHOIIPABOBHUM
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iHTEpec, MpoTe He 3aBkAu. Peanizamis myOmigHOTO iHTEpECy NpH [i-
SUTBHOCTI FOPUMYHOT 0COOU IMyOIIIYHOTO MPaBa € IIJIKOM OYCBHIHOO
Ta 00’€KTHBHOI. BTiM, CycHiIbHO-KOpUCHUH (TyOmiuHUi) iHTEpecC
MOXKE TIEpeCIiTyBaTHCh HE TIIBKHA NEPKAaBOIO YU TEPHUTOPIaTHHOIO
rpoMajiolo, a TaKOX 1 IMpUBaTHUMU ocodamu. st mpuxiany, y Lu-
BUTICTUYHIHN JTiTEpaTypi BiA3HAYa€ThCs, MO (Hi3UYHI 0COOM MPH CTBO-
PEHHI FOpUANYHOT 0cOOM MPUBATHOTO MIPaBa 3a BIACHOIO 1HIIIaTHBOIO,
MOXYTh MEpECilyBaTH CYCIUIbHHI iHTEpecC, HAPUKIIa, IPU CTBO-
penni OmaroxiiiHoro ¢onmy BracHoro imeni [8, c. 186]. HaBenene
O3Hauae, MO KaTreropis iHTepecy HOCHTHh JOBOJII YMOBHHUH XapakTep,
OCKIIBKH Y KOYKHOMY TTyOIIIYHOMY IHTEpeCi peali3yeTbCst MPUBATHHIA.
Tak, ckaxximo, @oHJ rapaHTyBaHHS BKJIAAIB Gi3nuHMUX 0OCi0 Jie mepe-
JyciM B iHTepecax 3a0e3MeUeHHs CTa0lIBbHOCTI OAHKIBCHKOT CHCTEMH
LUIIXOM peajizamii (yHKIIH rapaHTyBaHHs BKJIAJIB Ta BUBEICHHS
HEIUTaTOCTIPOMOXKHHX OaHKiB 3 pUHKY (piHaHCOBUX mOcHyr. Pasom 3
THM, BKJIQJHHK, SKOMY rapaHTOBaHA cyMa BKJIAIIB, Uepe3 MisUTbHICTD
@Donny peaizoBye CBilf IPUBAaTHUM 1HTEpEC 1100 TOBEPHEHHS CyMU
0aHKIBCHKOTO BKJIaJIy Ta BiJICOTKIB 3a HMM. AHaJIOri4HO W rpomaj-
CbKi 00’€JJHaHHS, JiI0YM B CYCIUIBHUX 1HTEpecax y pi3HHX cdepax
JIFOJICHKOT YKUTTEMISIILHOCTI 1 33/I0BOJIBHSIFOYM IHTEPEC HEBU3HAYCHO-
ro Kojia 0ci0, MOXYTh peai3oByBaTH TaKOK IHTEPECH OKpEeMHUX 0ci0.
HaBiTh 4iTKO BHpa)XeHHH IMTyOMiYHHMEA iHTepec 30epiraTmMme B c00i
[IPUBATHOINIPABOBY CKJIAZOBY 1 HaBmaku. Lle o3Havae, 110 OKpeCIeHUH
KpPHUTEPii MOy HOCUTH A0 MEBHOT MipH YMOBHH XapakTep i SKIIO
CJIiTyBaTh BUKJIIOYHO HOMY, MOYKHA IOMHJIKOBO BiTHOCUTH Ti UM 1HIII
IOPUIINYHI 0COOH JI0 IOPUANYHUX 0Ci0 MyOIiyHOro IpaBa, Xo4a 3a yci-
Ma CBOIMH LIMBITICTHYHIMH O3HAKaMH Taka IOpUIMYHA 0c00a € I0pH-
TUIHOI0 0CO00I0 TIPUBATHOTO TMpaBa. A Iie, o3HaJae, Mo KaTeropis
iHTEepecy He 3MOKEe BUCTYIIUTH a0COJIIIOTHUM Ta CaMOIOCTaTHIM KpH-
TEpieM MPHU TOALT IOPUINYHUX 0Ci0 HA IOPUANYHI 0cOOH MmyOIiYHOTO
Y TPUBATHOTO IIPaBa, 3aMiHUBILY [IPHU IIbOMY KPUTEPid MOPSIKY iX
CTBOPEHHSI.

Uwm ciig 3acTOCOBYBaTy Liel KpUTEpiil Ha 3aKOHOJABUOMY DiBHI
pasoM i3 KpuTepiem, o 3akiaaacHui B pamkax cT. 81 IIK Ykpainu?
Bo6ayaeTbes, 0 TaKoK HI, OCKUIBKM MaTHMEMO HEBM3HAYEHICTH 13
MPUHAICKHICTIO IOPUANYHUAX OCIO 0 IOpUAMYHHUX 0Ci0 myOsigHOro
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YM TIPUBATHOTO TpaBa, CKa)KiMO, y TOMY BHMAJKYy, KOJIH IOpUIHMYHA
0co0a CTBOPIOETHCS HA MMiACTaBl MPUBATHOIIPABOBOTO aKTa, MPOTE 3
MIEBHUM ITyOJIIYHUM IHTEPECOM UM HaBMAKH. Y TaKWi CTOCiO, mo-mep-
mie, OyJie CTBOPIOBATHCH AONATKOBA IIyTaHMHA HA NPAKTULI uyepes
BiJIHECEHHS THX YW IHIIUX KOHKPETHHUX IOPHIUYHHAX OCI0 B OIHUX
BUMAJKaX [0 IOPUAMYHHUX OCi0 MyOniyHOro npasa — B IHIIMX NPUBAT-
HOTO, a, O-APYTe, 3aCTOCYBaHHS KIJIbKOX KPUTEPiiB MOy MIpH Kiia-
cudikallii OJHOro 1 TOro XX SIBUIA HABPS Y4 BUBEIE HA JIOCTOBIPHY
KJacudikarizo.

HaBiTh sKIO 3a KaTreropi€ro iHTepeCy 3TpyIyBaTH IOPUIANYHI
0CO0OM Ha TMPUBATHOKOPHCHI Ta ITyONIYHOKOPHUCHI, TO BCE OAHO JIO-
BEAETHCS 3’5ICOBYBaTW IPAaBOBY NPUPOLY YCTAaHOBYMX JOKYMEHTIB,
cneundiky mpaB 3aCHOBHHUKIB (YYacHHUKIB), OCOOIUBOCTI MPAaBOBOTO
peXHUMY MaitHa Ta crielu(ikyi HUBIILHOI BIIMOBIIAIBHOCTI FOPUANY-
HO1 ocobu. Lle o3Hauae, 10 /T NUBUTICTHYHOI XapaKTePUCTUKHU CYTi
HEM1ANPUEMHHUIBKOT IOPUIMYHOT 0COOM UM TO NPUBATHOTIO YH TO IIy-
ONiYHOTO IpaBa iHTEpeCy He J0CTaTHbO.

B okpemux cuTyauisix, KOJM OAWH i3 KpUTepiiB Oyne BUMagaTtu
13 3aragbHOT MozeNni OayeHHs IOPUANYHOI 0COOH MyONIiYHOrO Mpasa,
SIK 1 OyJIb-SIKOTO MIPABOBOTO SIBHINA, IUBUIICTA OyIyTh 3MyIlIeHI abo
BBOJIUTH KOMITJIEKC JOAATKOBUX KPUTEPIiB, a00 BBKATH Ty UM 1HIITY
CUTYAIIif0 BUHATKOM i3 3aTaJIbHOTO TIpaBuJja, SKa THM HE MEHIIE TTi-
TBEpIKye Horo icHyBanHsa. HaBememo npukian. KOpumumuna ocoba
CTBOPEHA Y PO3MOPSAYOMY MOPAAKY, IPOTE 3 IPUBATHUM IHTEPECOM,
aze yci iHII NMBITICTHYHI 03HAKH (cienrdika MpaBO3JaTHOCTI, Ipa-
BOBHUI peKuM MaliHa, crienudika BiJOBIIaIbHOCTI yYaCHUKIB Bijl-
MOBIAAI0Th KOHCTPYKIIi I0pUAU4HOI 0coOu myOmiiuHoro mpasa). Lle
O3Hayae, 10 1 32 OCHOBHUM KPHUTEPIEM, 1 32 CYKYITHICTIO JTOTaTKOBUX
KpUTEpIiB y TaKiil FOPUIANYHINA 0COOM MTPEBAITIOE 11 TPUHAIEKHICTB JI0
IOPUINYHUX 0Ci0 MmyOniqHOro npasa.

HesBakatoun Ha Te, 3 IKUM 1HTEPECOM JIi€ Ta YM 1HIIA FOPUANY-
Ha 0co0a, SIKII0 BOHA BCTYNA€E B UBUILHE MPABOBIJHOIICHHS, HA Hel
ABTOMATHUYHO TIOIMUPIOIOTECS TojoxkeHHs [[K VYipainu, skmo iimre
HE BU3HAYCHO 3aKOHOM. Take MpaBHIIO 3aKpillJicHE B paMKax CT. 82
LK VYkpaiau. Sk BipHO BimzHavae P. b. lllumka, npu ykiafeHHi 1u-
BIJIBHHUX JIOTOBOPIB, Y MPaBOBITHOCHMHAX 3 HAOYTTs MpaBa BIACHOCTI
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TOWIO A0 IOPUAMYHHUX 0Ci0 MyONMiYyHOTO MpaBa BCTAHOBJICHO 3arajibHe
[IPaBUJIO: BOHHU MEPEAYCiM JIF0Th BIAMOBIIHO J0 IUBIJIBHOTO 3aKOHO-
nmaBcTBa [9, c. 26].

[Ipote, mocmimKeHHS BIUIMBY IHTEPECY MPU HAYKOBOMY ITi3HAH-
Hi CyTi Ti€l 4M iHIIOI FOPUAWYHOI 0COOM Billirpae HeaOuske 3HAYCH-
HS K JI0JaTKOBAa O3HaKa (IifcTaBa) i 1je HTOBUHHO BPaxOBYBaTUCh Ha
PIiBHI aKTiB CIEI[iaIbBHOTO 3aKOHOJIABCTBA, 3aCTOCOBYHOUYHM KaTErOPIr0
iHTepecy MOXKHa 3 L€l MeTor. Tak, crenudika iHTepecy, SIKui xa-
PaKTepHUH IS TUX YH IHIINX HETIPUEMHUIBKUX IOPUINIHNAX 0Ci0
00yMOBITIOE T OKpeMi 0COOJIMBOCTI iX ITUBIIHLHO-TIPABOBOTO CTAaTYCY.
CKaxiMo, OCTIPKYIOUH IIUBITEHO-TTPABOBI 3aCaIy y4acTi HEMiApH-
€MHUIBKUX TOBAPHUCTB y LMBUIBHUX MpaBoBiTHOCHHAX, B. B. Kounn
3ayBa)Kye Ha HEOOXITHOCTI BH3HAHHS OOOB’SI3KOBUM YCTaHOBYHM
JOKYMEHTOM CYCIUIbHO-KOPUCHHUX TOBAPUCTB HE JIUIIE CTATyTy, a i
JMOKYMEHTa, [0 BH3HA4Ya€ iX CyCHiIbHY KOpHCTH (mporpamu) [10].
Ile o3Havae, MO IOPUIUIHI 0COOH, B OCHOBI MiSUTBHOCTI SIKUX JICKHUTh
CYCITBbHO-KOPUCHUH 1HTEpEC, XapaKTepU3yIOThCs CIEMUpiYHIMU
YCTaHOBUYMMH JTOKyMeHTaMmH. Lle monaTtkoBa O3HaKa TakuX HOpUAMY-
HUX 0Ci0, 1110 TOBHHHA BPAaXOBYBaTHCh 3 METOIO KpUCTaizamii iX mu-
BUJIBHO-TIPaBOBOTO CTaTycy. 3aKaJaloud iHTepec B OCHOBY MOALTY
HETIIMPUEMHHUIPKAX FOPUIUTHAX OCI0 Ta MUTUTH iX HA MPUBATHOKO-
pHCHI Ta cycriTbHOKOpHCHI B Mexkax LK Ykpainum o3Hagae BUBOIUTH
JIOZIATKOBY O3HAKY IO PiBHS OCHOBHOI, @ TOMY II€PCIIEKTUB MO0 I10-
Iy HeMiANPUEMHHULIBKHUX IOPUIMYHHUX OCi0 3a KaTeropiero iHTepecy
He BOaYaeMo.

Hagezene cBiIUUTh PO TE, M0 3aCTOCYBAHHS KiacH(iKaIliitHOTo
KpHUTEPIo MOy IOPUANYHUX OCi0 SIK KaTeropis iHTepecy Ha piBHI
LK € HEe 30BCiM JIOTIYHAM KPOKOM, TaK caMoO SIK 1 BUAUICHHS B HOTO
pamMKax NPUBAaTHOKOPHCHUX Ta CYCHUIBHOKOPHCHUX HEIiIIPUEM-
HUIBKUX IOPUIMYHUX 0Ci0. [HIMMHU cl1oBaMM, OCHOBHHM IIPH PO3-
MEXyBaHHI IOPUIUYHUX OCi0 MyONiYHOTO Ta MPUBATHOTO TpaBa CIij
3aJUIIUTH KPUTEPIH MOPSAKY CTBOPEHHS. J[0IaTKOBUMH KpUTEPisiMH
MO/ICITIOBAHHSA CYT1 IOPHINYHOT 0COOH IMyOIIYHOTO MTPaBa BUCTYMAIOTh
KaTeropist iHTepecy, MpaBOBHHA PEKUM MaifHa, 0COOIMBOCTI BiIOBI-
JAIBHOCTI JIep )KaBH YU TEPUTOPIaIbHOI TpoMaIn 3a 11 30008’ sI3aHHSI-
MU, BUJ UUBUIBHOI IPAaBO3JaTHOCTI TOLLIO.
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Takuii miAXix JO3BOMSTHME BPaxOBYBaTH Pi3HI MOZETI MOETHAH-
Hsl OCHOBHOT'O Ta JI0JIATKOBOTO KPUTEPIiB MPH BU3HAYCHH] HAJIGKHOCTI
IOpUANYHOI 0c00u a00 10 IOPUANIHOT 0cobu myodIiuHOT0 200 IpUBaT-
Horo mnpasa. [lpu npoMy BapiaHTH ITO€IHAHHS 3a3HAYCHUX KPUTEPIiB
MOXYTh OyTH TaKi :

1) K0 PopUaMYHA 0c00a CTBOpPEHA Ha MiAcTaBi MyOaiyHO-Ipa-
BOBOTO aKTa Ta i€ 3 CYCHUIbHO-KOPUCHUM (ITyONiYHUM) iHTEpEeCcOoM,
(hopMa BIaCHOCTI TaKol FOPUIUYHOT OCOOH JIepyKaBHA UM KOMYHaJIbHa,
TO Takui HaOIp O3HAK TUTHKU JOJATKOBO TMIATBEPIKYE TPHHAIICK-
HICTh FOPUIUTHOI 0COOM 0 FOPUINIHOT 0COOH ITyOIITHOTO TIpaBa;

2) SKIIO X FOpUANYHA 0c00a JTi€ Ha ITiICTaBl MPUBATHOIIPABOBOTO
aKTa, MPOTe 3 CYyCHiJIbHO-KOPHUCHUM iHTepecoM (TIpH LbOMY BCi iHIII
O3HaKH TaKoi BiAMOBIIAIOTh CyTHOCTI IOPUIUYHOI OCOOH MPUBATHOTO
Ipapa), TO 1€ He 3MIHIOE MPUHAICKHOCTI FOPUIUIHOT 0COOU JI0 OPH-
JIMYHOT 0COOM MPHUBATHOTO MPaBa, BUBOASYM HA IEPIIE Miclle KPUTe-
pif TOPSIIKY CTBOPEHHS TIepen KpUTEPIieEM iHTepecy.

3) SIKIIO X I0pUIMYHA 0c00a CTBOPEHA y PO3IOPSAYOMY HOPSII-
Ky, IpoTe yci iHmi i1 KBaniikyroyi 03HaKU BiAMOBINAIOTH MPaBOBIH
CYTHOCT] IOpUAMYHOT 0COOM MPUBATHOTO TIpaBa, TO Taka IOPUANYHA
ocoba € IOPUANYHOI0 0COOOI0 NMPHUBATHOTO IMpaBa, OCKUIBKK HaOip
yCiX JOAATKOBUX O3HAK BHTICHATUME Y I[bOMY BHUITAJKy KPUTEPIii 1M0-
PSLAKY CTBOPEHHS IOPUANIHOT OCOOH.

CripoOyeMo i BECTH HaBelleH! TEOPETHYHI MipKYBaHHS y TIPaK-
TUYHY TUIOLIMHY, 3aCTOCYBAaBIUM KOMIUICKCHUH aHali3 3a pi3HUMH
KPUTEPISIMU TIPH XapaKTEPUCTHUII Ti€l YM 1HIIOT FOPUIMIHOI 0COOM Ha
MPUHAIEKHICTD 11 JI0 IOPUIUYHOI 0COOM MPUBATHOTO MpaBa 4H ITy-
6miunoro mpasa. HaBegemo mpuknaa. LUK Ykpainu cepen mpaBoBux
(hopM ydgacTi AepkaBU y BIIHOCHHAX TMPHBATHOIPABOBOI chepH OK-
PECIIEHO MOXKJIMBICTh CTBOPEHHS FOPUAMYHUX 0Ci0 IMyONIiYHOTO ITpaBa
(nepaBHi MiANPUEMCTBA, HABYAJIBHI 3aKJIAAN TOILO) Y BUMAIKaX Ta
B IMOPSZIKY, BcTaHOBIeHOMY KoHcTHTyLi€r0 YKpaiHu Ta 3aKOHOM (4.
2 cr. 167 LUK VYkpainu) Ta 10puJuuHUX 0ci0 mpuBaTHOTO mpasa (Imij-
MIPUEMHUIIBKI TOBAPHCTBA TOIIO), OpaTH y4acTh B iX TiSUTBHOCTI Ha 3a-
TaJTbHUX TIiICTaBax, SKIIO iHIIIe He BCTAHOBJICHO 3aKOHOM (4. 3 cT. 167
LK VYkpaian). Pa3zom 3 TuM, 4epe3 oueBHIHY HEJIOCKOHAIICTh HaBee-
HUX Hamu HOpM cT. 167 LIK Ykpainu, Ha npakTHLli MOXYTb BUHHKHY-
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TH MHUTAHHS NPUHAICKHOCTI Ti€l UM iHIIOI opraHizauiiHO-IpaBoBOI
(dbopMH IOpHINYHOI 0COOH, CTBOPEHOI JEPKaBOIO, J0 OJHOTO YU iH-
mioro Bufy. Tak, HANPUKIIAJ, JepKaBHE aKIiOHEPHE TOBAPUCTBO CIIiJT
BIIHOCHTH 10 IOPUIUIHHUX OCi0 MyOJiIHOTO UM MPHUBATHOTO TIpaBa,
CTBOPEHUX JepxaBoro? Ha Takoro poxy HEBU3HAYEHOCTI YK€ BKazy-
BaJIOCh Y LUBUIICTHYHIN JiTepatypi. Tak, 30kpema, O. O. [lepBomaii-
ChKUH Bif3HAYAE, IO OKPEMi rocCroapchbki TOBapuCTBa (H-II, HaIlio-
HaJIBHI (Jep>KaBHi) aKI[IOHEPHI KOMITaHi1 CTBOPIOIOTHCS PO3MIOPSAINM
aKTOM OpTraHy Jep>KaBHOI BIaIH, 0 GOPMATBHO BiAIOBiAa€ 03HAKAM
CTBOPEHHS IOPUANIHOI 0COOH ITyOIiTHOTO IMpaBa. BomHouac 3a cBO€Io
CYTTIO Ta 3TiIHO 3 MoNioxkeHHAMH 4. 3 cT. 167 LIK Ykpainu 3a3HaueHi
TOBAapUCTBA € IOPUIMYHUMH OcoOaMM MpHBaTHOro mpasa [l1, Hamu
BOa4a€eThCs, 0 BU3HAYCHHS TPUHAICIKHOCTI JIEPKABHOTO aKIiOHEp-
HOTO TOBapUCTBA JI0 OJHOI0 YM IHIIOTO Pi3HOBU/Y FOPHUIUYHUX OCIO
JISKUTH B TUIOIIMHI CUCTEMHOTO MTPaBOBOTO aHami3y 5K 4. 2 c¢T. 81 LK
VYkpaiau (o710 po3mopsIaoro MOPSAKY CTBOPEHHS IOPUAMIHAX 0CI0
myOIiYHOTO TpaBa), TakK i BCEOIYHOI XapaKTEPUCTUKU FOPUIMYHUX
oci0 Ha (akT IX NPUHAIEKHOCTI 0 NEBHOTO BUAY IOPUIMYHHUX OCI0
(myOiYHOTO YW TPUBATHOTO TIpaBa) 3a TAKUMHU €IEMEHTaMH X IH-
BIJIBHO-TIPABOBOT'O CTAaTyCy SIK MeTa Ta MpeAMeT iX MisUIbHOCTI, Tmpa-
BOBUH peXHUM MaiiHa, crierudika yrnpasiiHHs, 00CAT MPaBO3aTHOCTI,
0COOIMBOCTI BiJIIOBIAAJIBHOCTI 32 BIIACHUMHU 3000B’I3aHHSIMU.

VY cr. 167 UK Ykpainu cepeq nepeniky I0puIuIHAX 0ci0 myOmid-
HOTO IIpaBa Ha3BaHO AeprkaBHe mianpueMcTBo. [Ipore, 3 ypaxyBaHHIM
Toro Qakty, mo LIK Ykpainu He BperynboBy€e BiIHOCHHH TOB’sI3aHi i3
JISUTBHICTIO T IIPUEMCTB, B TOMY YHCIIi JIEPKABHUX, CI1J1 3BEpPHYTHCh
II0 TIoJIoXKeHb [ocTogapchkoro Kojekey, 30kpema cr. 73. [lomo tux
FOPUIUIHUX 0C10, sIKi BBAKAIOTHCS FOPUINIHUMHI 0COOaMU TTPHBATHO-
TO MpaBa, 110 CTBOPEHi JIepKaBoro, TO y pamkax 4. 3 c¢tT. 167 LIK Ykpa-
{HM BHM3HAuUEHO, IO L€ MOXYTb OyTH MiANPHEMHHLBKI TOBAPHCTBA.
[Tpu npoMy BaxkIMBO, MO0 IXHE CTBOPEHHS BiIOyBajOCh HE y pO3-
MOPSIIYOMY TIOPSIZIKY, & Y BiINOBIAHOCTI 10 monokeHb LIK Ykpainu
II0JI0 CTBOPEHHS IOPUINIHUX OCI0 TIPUBATHOTO TIPaBa, MOJIOKEHb 3Y
«IIpo rocmomapcrki ToBapucTBay, 3Y «lIpo akiioHepHi ToBapHCTBa
Ta IHIIMX aKTiB 3aKOHOAABCTBA, SIKUMHU JIETalli30BaHO MOPAJOK CTBO-
PEeHHS Ta AisUTBHOCTI IOpUAMYHKUX 0ci0 mpuBaTHOro mpasa. Jlo min-
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MPUEMHUAIBKUX TOBAPHUCTB BiAMOBIAHO A0 MOJOKEHb IIMBIILHOTO 3a-
KOHOJIABCTBA BKITIOUAIOTHCSI TOCIIOAAPCHKI TOBAPHUCTBA Ta BUPOOHWYI
koonepatuBH. [IpoTe 3 omisaay Ha crienudiKy MUBITLHO-TIPABOBOI Bif-
MIOB1JAJIBHOCTI IOBHUX, KOMAHIUTHUX TOBAPHUCTB, & TAKOK TOBAPUCTB
3 JI0aTKOBOIO BiJIOBIIANBHICTIO IIi OpraHizaliiHO-TIPaBoOBi GopMH
TOCIOAPCHKUX TOBAaPHUCTB HEAOLIFHO BUKOPHUCTOBYBaTh (xouya i
IpsSMO He 3a00pOHEHO) MPU CTBOPEHHI JEPKABOIO IOPUIAMYHHUX OCi0
MIPUBATHOTO MpaBa. A OT I0/I0 aKI[IOHEPHUX TOBAPHCTB Ta TOBAPUCTB
3 00MEXECHOIO BiMOBITAIBHICTIO, TO IIi OpPTaHi3aIlifHO-IpaBoBi (Gop-
MH 33 CBOEI CYTTIO € HalOUIbII ONTUMAJIbHUMHM AJISI BUKOPHCTAHHS
IIPU CTBOPEHHI JIEPXkKaBOI0 IOPUINYHUX 0Ci0 nmpuBaTHOro mpasa. Ilo-
PSIOK 1X CTBOPEHHS 1 MPAaBOBHI MEXaHi3M MOTOAXKECHHS YCTaHOBYMX
JOKYMEHTIB, 3aKpilUICHHs MaliHa Ha MpaBi BIACHOCTI, ITUPOKHIA 00csT
MpaB MpH IX BCTYII y pedoBi Ta 3000B’s3aJbHI MIPABOBIIHOCHHU, a
TaKOXX CaMOCTIliHa MaiiHOBA BIAMOBIAAJIbHICTE 3a BIACHUMU 30008’ s1-
3aHHSIMH ITOBHOIO MipPOIO Bi/IMOBIIal0Th KOHCTPYKITii IOPHUAMIHOT 0CO-
OW PHUBATHOTO IpaBa 3 Ti€ 0COOJIHMBICTIO, MO0 3ACHOBHUKOM (aKIIi-
OHEPOM YM YYaCHUKOM) TaKoi IOPHIUYHOI 0COOM BUCTYIIAE JIepiKaBa.
Kpim Toro, y mponeci kopropatusaiii CTBOpEHi Ta HIIOTh Tak
3BaHI JICP)KaBHI aKIIOHEPHI TOBAPUCTBA, MOHATTS SKUX BU3HAUCHO
nonoxxeHHaMU ['K Ykpainu, a mopsaok CTBOPEHHS Ta JISIIBHOCTI Jie-
TanizoBaHuil y «llopsaky nepeTBopeHHs Aep:KaBHOTO YHITAPHOTO KO-
MEPIIITHOTO MiAIPUEMCTBA B aKI[IOHEPHE TOBAPHCTBOY Bifl 29 ceprHs
2012 p. Ne 802 [12]. Tak, BiamosinHo g0 4. 7 ct. 74 T'K Ykpainu aep-
YKaBHE YHiTapHe KOMEpLiiHe MiAIPUEMCTBO MOXKe OyTH TIEpeTBOpEHE
y JepkaBHe akijioHepHe ToBapuctBo, 100 BiJICOTKIB aKIliii sIKOTO Ha-
JIeKaTh epkaBi. 3aCHOBHUKAMHU aKI[IOHEPHUX TOBApPUCTB, IO yTBO-
PIOIOTHCS TIUIIXOM TIEPETBOPEHHS, € CYO’ €KTH YIIPABIIHHS 00’ €EKTaMHU
JIepKaBHOI BJIACHOCTI, BU3Ha4YeHi a03. 2 - 6 4. 1 cT. 4 3akoHy Ykpainu
«IIpo ynpapninag 06’ekTaMu AepkaBHOI BiacHocTi» [13]. 3 Bume-
3a3HauEHOT0 BHILIMBAE, IO JepkaBa B 0co0i 3a3HAUCHHUX Y paMKax
HAaBEJICHOTO BHIIE 3aKOHY CyO’€KTiB, BUCTYIIAE €JUHUM aKIIOHEPOM
JIeP’)KaBHOTO aKIIOHEPHOTO TOBAPHUCTBA. TOBApHUCTBO JIi€ HA ITi/ICTaBi
CTaTyTy, € BIIACHUKOM MaifHa, TIepeIaHoTo i3 IeprkaBHOI BIACHOCTI,
YIPaBIiHHS OKPECICHUM TOBAPUCTBOM BiJIOBIae crierudi ympas-
JHHS IOPUIMYHUMH 0c00aMH MPHUBATHOTO MpaBa, BOHO CAMOCTIHHO
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3o3ymsk O.1.

BH3HAYa€ HAMPSIMKU BCTYITy Y peuoBi Ta 3000B’s3aJIbHI MPaBOBiAHO-

CUHH Ta € CAMOCTIHHMM Cy0’€KTOM I[MBLIBHO-IIPABOBOT BiJIIIOB11ajIb-

HOCTI 3a BJIAaCHUMH 3000B’SI3aHHAMH. 3 OTVISITY HAa HaBEIEHE, € yCi

ITICTAaBH BBaKATH JCprKaBHE aKIIOHEPHE TOBAPHCTBO FOPUIUTHOIO

0C0000 MTPUBATHOTO TIPaBa, IO CTBOPEHA JIEPIKABOIO.

AmnasioriyHuil miaxig Oyae 3acTOCOBYBAaTHUChH 1 MPU OKPECIICH-

Hi BHJIOBOI HAJIEKHOCTI HEMIIIPUEMHHUIIBKUX HOPUIAHYHUX OCI0, 110

CTBOPIOIOTBCS JICPKABOIO UM TEPUTOPIATIBHOI IpoMajioro (YCTaHOB,

3aKnajiB, GOHMAIB) UM TO A0 IOPUAMYHUX OCiO MyOIivyHOTO TMpaBa, 4u

TO IO FOPUANYHUX 0Ci0 TPUBATHOTO TIPaBa.

[TincymoBytoum, ciifi 3a3HAYUTH, 110 TIPABOBA CYTHICTh FOPUIANY-

HOi 0cOOM MyOiYHOrO MpaBa BU3HAYAETHCS MOPSAKOM ii CTBOPEHHS

SIK OCHOBHHM KPHUTEPIEM Ta PSJOM JIOJATKOBUX IMBLUIICTUYHUX KpPH-

TEepiiB TaKuX sIK 1HTEpeC, MPABOBHI PEKUM MaiiHa, 0COOIUBOCTI BiJ-

MOBIAATFHOCTI JepKaBH UM TEPUTOPIATBHOT rpoMaay 3a iX 3000B’s-

3aHHSAMH TOIO. Takwii BHCHOBOK CIIiJI BPaXOBYBaTH IMPH BU3HAYCHHI

BH/IOBOI HAJIEXKHOCTI Oyb-SKOi HEeTI AMTPHEMHUIIBKOT FOPHIUIHOT 0CO-

O 4M TO J0 FOPUAMYHOI 0CcOOU MyOIIYHOTO YU MPHUBATHOTO IPaBa,

MOJISITFOFOYH TIPH IIbOMY BapiaHTH MOEJTHAHHS HaBEJCHUX O3HAK.
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3o3ymsk O.1.

CrarTs IPUCBsIYCHA TEOPETHKO-IIPAaBOBOMY aHaJi3y MUTaHb, OB’ I3aHMX i3 Kila-
cudikaliero IOPUANIHUX OCI0 3a MOPSAKOM CTBOPEHHS, IO BTIICHHH B paMKax CT.
81 LK Vkpainu. Y HaykoBili mpaili aHaTi3yrOThCsl KOHIIEMIIIi MPOBITHUX IUBLIICTIB
VKpalHy o0 HaNpsMIB yI0CKOHAJICHHs 3a3HaueHOro Kputepito. OcoOIuBo neralb-
HO JIOCJI/KEHO JOIIIBHICT MOy FOPUANYHAX 0Ci0 HA FOPUIMYHI 0cOOU myOsiu-
HOTO Ta NPHUBATHOTO IIpaBa 3a KputepieM inTepecy. OOrpyHTOBaHO, 110 KaTeropito iH-
Tepecy HeJOLIIbHO BUKOPUCTOBYBATH SIK CAMOCTIHHUI KPUTEPIi MOy IOpUANIHIX
0Ci0, OCKIJIBKH BiH € YMOBHHM Ta HE BUBOJUTh Ha JIOCTOBIPHY KJIacH]iKaIlio.

3po6i1eHO BUCHOBOK, 1110 IPABOBA CYTHICTb IOPUANYHOT 0COOH ITyOIiYHOTO TTpaBa
BH3HAYAETHCS MOPSIAKOM 11 CTBOPEHHS SIK OCHOBHUM KPHUTEPIEM Ta PSIOM J0JaTKOBHX
LUBUTICTHYHUX KPHUTEPIIB TAKMX SIK IHTEpEC, PaBOBUIl PEKUM MaifHa, 0COOIMUBOCTI
BiJINTOBIIAJIBHOCTI IepIKaBH UM TEPUTOPIaAIbHOT rpoMaIy 3a X 3000B’sI3aHHSIMH TOLIIO.

Takuif BUCHOBOK CIIii BpaXOBYBaTH IPU BU3HAYEHHI BHOBOI HAJIEKHOCTI Oy/ib-
SIKOT FOPUANYHOT 0COOM YM TO 10 IOPUANYHOT 0COOH MyOIiYHOTO Y1 TPUBATHOTO Mpa-
Ba.

Korouosi ciroBa: ropuinuna ocoda myOivHOro npasa, Kiacudikais 10puand-
HHUX 0¢i0, iHTepec.

3o03yask O. U. FOpuanueckue auna my0JJMIHOr0 M YaCTHOIO MpaBa : Mpo-
0J1eMbI YCOBEPIIEHCTBOBAHNSI KPUTEPHS KIaccHpHKauu

Crarbsl TIOCBAIIEHAa TEOPETHKO-IIPABOBOMY aHAIN3y BOIPOCOB, CBS3AaHHBIX C
KaccuUKayeil IpUIMIeCKNX JIHI 32 TOPSIKOM CO3JaHusl, KOTOPBI BOILIONICH B
pamkax cT. 81 'K Vkpaunsl. B HayuHOM Tpyae aHaIM3UPYOTCS KOHLEIIIMY BEAYILUX
LUBHWINCTOB YKpaWHBI OTHOCHUTENBHO HAIPaBICHHH YCOBEPIICHCTBOBAHMS 3TOIO
kputepusi. OCOOCHHO JIeTalbHO HCCIe0BaHa [eJeco00pa3HOCTh pa3JelieH s I0pH-
JMYECKUX JIUI] HA IOPHIMYECKUE JIMIA ITyOJIHMIHOrO M YaCTHOTO MPaBa 10 KPUTEPHIO
nHTepeca. OGOCHOBAHHO, YTO KaTETOPHIO MHTEPEca Hellesiecoo0pa3HO HCII0Ib30BaTh
B Ka4€CTBE CAMOCTOSITEILHOTO KPUTEPHSI Pa3/IelIeHNs] IOPUANISCKHX JINLL, TIOCKOIBKY
OH SIBJISIETCS YCJIOBHBIM M HE BBIBOJIUT Ha JIOCTOBEPHYIO KJIaCCU(DHKALINIO.

CrenaH BBIBOJ, YTO MPABOBAsi CYIIHOCTh IOPUANYECKOTO JIHIa IyOIMYHOTO Mpa-
Ba OMPEJIEeISIETCS TOPSIIKOM ero CO3/IaHMs KaK OCHOBHBIM KPUTEPUEM U PSIOM JIOTIOI-
HUTEJIBHBIX TP JaHCKO-TIPABOBBIX KPUTEPUEB TAKUX KaK HHTEPEC, IPABOBOI PEXXUM
HMMYILECTBA, OCOOEHHOCTH OTBETCTBEHHOCTH TOCYIApCTBA W TEPPUTOPHATBEHOIO
o01ecTBa 3a MX 0053aTeJIbCTBAMH.

KoroueBsle ci1oBa: ropuaudeckoe JHIO ITyOJHMYHOTO IMpaBa, KiaccHU(UKanus
IOPUANYECKHX JII, HHTEpeC.

O.1. Zozuliak. Non-commercial legal entities of public and private law:
problems of classification criteria improvement.

The article is devoted to theoretical and legal analysis of issues related to the
classification of legal entities by the order of creation, which is stated in art. 81 of the
Civil Code of Ukraine. The scientific work analyzes the concepts of leading jurists of
Ukraine concerning improvement of mentioned criteria.

The article researches division advisability of juridical units into legal entities
of public and private law by the criterion of interest. It is proved that the category of
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interest is inappropriate to use as a separate criterion for dividing entities because it is
conditional and does not lead to accurate classification.

It is concluded that the legal nature of the juridical entity of public law is
determined by the order of creation as the main criterion and a number of additional
civil criteria such as interest, legal status of the property, responsibility of the state
or territorial communities by their obligations etc. This finding should be considered
when determining the species belonging of any legal entity to the legal person of
public or private law.

Keywords: legal entity of public law, the classification of legal entities, interest.

Kosuk B.€.

KATEFOPIi «JEPUBATUB» TA «MOXIGHUNA
LIIHHUW NAMIP» B YKPAIHCbKOMY
3AKOHOOABCTBI: MPABOBA NPUPOOA TA
CYYACHUM CTAH NPOBJEMU

V]IIK 347.457

IMocTranoBka mpooaemu. [Ipodaema CiBBITHOIICHHS KaTeTOPii
«JIEpPUBATUBY Ta «ITOXITHUN IIHHUH Marip» B YKpaiHCHKiil IUBUTICTH-
11l TToCTala Ofpasy K MICHS IMITIEMEHTAIlii WX MTOHSTH Y BITYM3HIHE
3aKOHO/IaBCTBO. 3aKOHOJABEIh JCKIIbKA pa3iB 3MIHIOBAB MO3UINO 3
MPUBOJY IX CIiBBIIHOLICHHS, IO BiOOpa)xaloch B pe3ynbTaTax mpa-
BOTBOPUOCTI. [IpoTe YiTKOCTI 3 IbOTO MUTAHHS B 3aKOHOJABCTBI 1 10CI
Hemae. Takuil cTaH HOPMAaTHBHO-IIPABOBOTO PETYITIOBAHHS HE CIPHUSB
(hopmyBaHHIO YHI(IKOBAHOTO TiIXOAY B TOKTPHHI Ta MPAKTHIII.

Cran HaykoBoi po3poOku mnpodjeMu. BinburicTs HUBIIICTIB
CTBEPIKYIOTh, 1110 KaTeropii «IepUBaTUBY» Ta IIOXIHUHN IIHHUH Ta-
nip» € roroxxaumu (Araneesa E.B., benos B.A., Tpy6a B.1., SIBopcbka
0O.C., Spoupkuit B.J1.). B Toii e 4ac iCHyIOTb ¥ IHII OIS, TaK
TesKl TOCTITHUKA MPUHILTNA 10 BHCHOBKY, IO aJeKo HE BCi IepH-
BaTHBHM MOXYTb OyTy miHHnMHU manepamu (IBanosa K.B., Kaparycos
@.C., Muma 10.B., llleruenko [.M.), 3ycTpidaroThcst MOTISIAH PO TE,
o 3000B’s13aHHS 3 AEPUBATHBIB HE MOXYTb OyTH 1HKOPIIOPOBAaHi B
3micT uinHoro marepy (PKykos J1.O., Kanzadaposa 1.C., Ilerpocsu
E.C., Poxuna E.A.,). Okpemi IUBUTICTH BKITIOYAOTh JI0 TIOX1IHUX I[iH-
HUX TIarepiB OKPiM IEPUBATHUBIB 1HII JOKYMEHTH, JJIS TIPUKIIATY iIT0-
TEYHI IIHHI Tarnepy, KOHBepTamilHi oomiramii Tomo (Arameesa E.B.,
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Ko3uk B.€.

Benos B.A., 'aboB A.B., IBanoBa K.B.), uum cyTT€BO PO3UIUPIOIOTH
yCTaJeHUH MO Ha KaTeropiro MoXigHoro HiHHOro manepy. [Ipote
HACKUTBKH BCI I1i TIOTVISIAN BiATIOBIMAIOTH peaJbHOMY IIPaBOBOMY pe-
KUMY JIEPUBATHBIB Ta MOXITHUX I[IHHUX TATEepiB, iX eKOHOMIUHINA Ta
opuanyHiil mpuponi? BpaxoByroun HEBNOPSAKOBAHICTh Ta JHHAMI3M
3aKOHO/IaBCTBA PO JICPUBATUBU Ta IMOXiJHI I[IHHI Manepu, MOBHOIO
MipOI0 PO3KPHUTH MPOOJIEMY CIiBBITHOIICHHS BKa3aHWX KaTeropii B
3aKOHOJIABCTBI MOYKHA TIJILKU 32 YMOBH JICTa1i30BaHOTO, ITOETAITHOTO
PO3IIsiTY 3alpOBaJKEHHS, PO3BUTKY Ta CTAHOBJICHHS IUX IMOHSTH B
Harrii mpaBoBiit cuctemi. Takoro aHami3y B BITYM3HSHINA IUBUTICTHY-
Hill JIOKTPHHI HE 3/T1CHIOBAIOCS.

MeTo10 wLi€i cTaTTi € aHaji3 PO3BUTKY BITUYM3HSIHUX 3aKOHOAAB-
YUX TOJOKEHb IIOAO0 CIiBBITHOMICHHS KaTeropiil «JIepuBaTuB)» Ta
«IOXITHUM IIHHUK Mamipy.

Bukaan ocnoBHoro marepiaJjy. Ilornpu BiTHOCHY «MOJOAICTEY
IUIsl YKPaTHCHKOTO 3aKOHO/IABCTBA KATETOPill «JepUBATUBY Ta «IIOXiJ-
HUH [IHHAW TaITip» iCTOPIIO iX PO3BUTKY B 3aKOHO/IABCTBI MOXHA T10-
JIIUTUTH Ha IEKIIbKA €TalllB:

1. 3anpoeaoscennsa oeghiniyiii okpemux euodie depusamugie 3a-
konom Ykpainu «lIpo onooamkyeannus npudymky RiORPUEMCHIE)
(oani — 3axon Ilpo onooamxysanns) 6io 28. 12. 1994 poky [1].

[IpaBoBe perymoBaHHs TOXiTHUX (PIHAHCOBUX IHCTPYMEHTIB B
YKpPaiHCBKil MpaBOBili CUCTEMI 3alI0YaTKOBAHO B PAMKaX I1OJIaTKOBO-
r'0 3aKOHOAABCTBA, MOSIBOIO AediHinill «popBapaHOi onepauii», «¢’ro-
4yepcHOI orepailii» Ta «orepaiiii 3 onionom» B 1. 1.25, 1.26, 1.27, 4.1
ct.1 3axony IIpo ononarkyBanus. IIpore »onHOT y3aranpHIOOUO] Ka-
Teropii JUIs KX TOHATH 3aKOH He 3ampononyBaB. Cami x nediHimii B
X NepBUHHIN peNakLii Ba)KKO HA3BaTH IOPUIUYHO IPaMOTHUMH. Jliist
MIPUKIIATY 1M1 (POPBapIHOIO OTEpaIli€lo 3aKOH MTPOITOHYBAB PO3YMITH
- TOCTIOZIap4y Omepaunito cy0’ €KTa MiANPUEMHHULBKOI IisSUTBHOCTI, 10
niepeaoavae npupadanHs (mponax) hopBapaHOi yroau, To0To 30008’ s-
3aHHS Tpuadartu (MpoaaTH) MPOLYKII0 CE30HHOTO BHUPOOHHIITBA,
LiHHI manepyu abo BajJIOTHI I[IHHOCTI Y BU3HAYEHW Yac y ManOyT-
HBbOMY, 3 (DiKCaITi€ro iHU peatizamii Ha JaTy YKJIaaeHHs (IpuI0aHH:”)
¢dopBapanoi yronu. Take BU3HAYCHHS KOAHUM YHHOM HE PO3KPHUBAJIO
MIPaBOBY NpHpoAY GopBapy, amxe, 10 caMe PO3YMITH MiJ TEPMIHOM
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«ormepallishy - HeBIJIOMO: 4M TO IIHHUI namip 4yu gorosip? [lo Toro x
HE3pPO03yMLJIO PO KyMiBIItO (Mpojax) Kol popBapaHOT yroau HiaeThes
y nedinimii. Tak 3 BU3HaYeHHS BHUILIUBAE, 110 (hopBapaHa omeparis €
oTIepalli€ro 3 KymiBii (GopBapAHOi YTOIH, IO B CBOIO UEPTY € OKPEMUM
3000B’sa3aHHAM. OTKe 3 IHOTO MOJIOKEHHS BUILIMBAE, 10 (GopBapIHa
oreparlis € 3aMiHO¥0 0c¢i0 B 3000B’s13aHHI 3 popBapaHOi yroau. Boye-
BUJb CIIOYATKY YKJIAAA€Thes MeBHA GopBapaHa yroaa, a mizHinie Bif-
OyBaeTbest hopBapaHa omepallis — KymiBist GopBapanHoi yrogu. s
goro Oyna moTpiOHA Taka 3aIuTyTaHa cxeMa HaMm HeBimomo. OueBu-
HOIO € JIOTIYHA CYTEPEUHICTh Ta HEKOPEKTHICTh BH3HAUCHHS, IO IT0-
OyZoBaHe Ha HEMPAaBHIILHOMY PO3yMiHHI KOHCTPYKIIii (hopBapmy. Taka
MMOMMWJIKA BOYEBUb CTAJIACH YepPe3 CHPOIICHE TPAKTYBaHHS aBTOPaMH
3aKOHY MOLIMPEHOTO B eKOHOMIIII Ta OipKOBiil MPaKTHIIi CIIOBOCTIONY-
YEHHS «KYIIBIISI KOHTPAKTY», IO € MPUHHATHUM JJIs1 TOOYTOBOTO BU-
KOPHCTaHHS, ITPOTE HE € KOPSKTHUM JIJIsl IOHSTIHHOTO anapary 3aKo-
HOIaBCTBa. Take BH3HAUCHHS MOBHOIO MIpOIO0 PO3KPUBAE HEBUCOKHI
piBEHBb 3aKOHOTBOPYOi TeXHIKH 90-X POKiB.

2. Ilosga ¢ 3axkonooascmei kame2opii «noxXiOnuil yinHuil na-
nip».

Cepen iHcTpyMeHTIB (oHgoBOr0o puHKY B Konuenmii ¢yHKIio-
HYBaHHA Ta PO3BUTKY (POHIOBOTO PUHKY YKpainu (mami - Konmemmis
(hoHIOBOTO PHHKY), IO 3aTBEepKeHA MOCTaHOBOIO BepxoBHoi Pamm
VYkpainu Big 22. 09. 1995 poky [2] Oyno nependadeHo cepes rpyI IiH-
HUX Marepis rpymy NOXigHI WiHHI HanepH, Mo BU3HAYAINCH B LILOMY
JOKYMEHT1 HAcTYITHHM YMHOM: MEXaHi3M O0Iry SIKUX TOB’S3aHUH 3
naifoBumu, OOProBUMHU LIHHUMH TaniepamH, 1HIIMMHU (piHAHCOBUMH
THCTPYMEHTaMH YH [TPaBaMH 111010 HUX. 3 TAKOTO BU3HAYCHHS HEMOXK-
JIUBO OYJIO 3pO3yMITH UMM caMe € TTOXITHUH MIHHUN marmip (30kpeMa,
sIKi TIpaBa BiH MOcBiMuye). KoHemnist He BU3HavYasa i OKpeMHUX BUIO-
BUX KOHCTPYKLIN MOXiAHUX LIHHKX IArepiB.

3. Ilosesa 6 3aKon00ascmei Kamezopii «0epueamue.

Kareropist nepuBaTHB B yKpaiHCHKOMY 3aKOHOJIABCTBI MTOSIBUIACH
01. 07. 1997 poxy, xoinu HaOyB YMHHOCTI 3akoH Ykpainu «IIpo BHe-
CeHHs 3MiH 10 3akoHy Ykpainu «lIpo omomarkyBaHHS MPUOYTKY TTia-
MIPUEMCTBY». 3aKOHOM OYJI0 3alIPOBAPKEHO y3arajlbHIOIOUY KaTeropito
— «JIepUBaTHBY, 1110 00’ €Haa GopBapAHUiL, ¢’ I0OUepPCHUI KOHTPAKTH
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Ta OMIIOH. 3aKOH JAaB Ne(iHIli0 AepUBATHBY Ta BCIX MOTO OKPEMHUX
BuiB. Tak mij JepuBaTHBOM 3aKOH PO3YMi€ - CTaHAAPTHUH JOKY-
MEHT, IO 3aCBiuy€ mpaBo Ta/abo 3000B’s13aHHS MpUIOaTH abo TMpo-
JIaTH IiHHI TTaTiepy, MaTepiaibHi a00 HeMaTepialbHI aKTHBH, a TAaKOXK
KOILITH Ha BU3HAYEHUX HUM YMOBax y ManOyTHpomy (1.1.5. 4.1 cT.1).
B T0i1 ke yac meBHOI SICHOCTI B MpoOIeMy MPaBOBOI MPUPOIU JEpPH-
BaTHBY Taka pelakxilisi 3aKoHy Mpo ONOAAaTKyBaHHs He BHecia. [los-
BWJINCH TIOJIOKEHHS! JIe(iHILliH, SKi CBIAYUIIN SK PO JOTOBIPHY TaK i
LIHHO-TTaNIepOBY MPHUPOAY ACpUBATHBIB. Tak Mpo Te, 0 JCPUBATHB I1e
IIHHAHA TIamip CBiT9aTh HACTYITHI TIOJIOKEHHS JICTAIBHIX BU3HAYCHD:
1) mepuBartuB 1€ CTaHIAAPTHUI JOKYMEHT, a caMe sSIK CTaHIapTHUN
JOKYMEHT 3aKOHOJABellb BU3HAUa€ LIHHUH mamip; 2) JepuBaTHB 3a-
CBiIUy€ MpaBo fIK 1 Oyb-sKa BUI0BAa KOHCTPYKLS LIHHOTO Manepy; 3)
JICpUBATHBH 3aKOHO/ABEIb PO3IIISAA€E SIK 000POTO3/1aTHI IOKYMEHTH;
4) ycyBae BCi CYMHIBH Ha KOPHUCTH TBEPUKCHHSI JCPUBATUB — ITIHHUI
TaITip i TEPMIHOJOTIS, MO 3YCTPIYAEThCSA B NEe(PIHIIIAX — «BUITYCK Ta
00IT IepUBaTUBIBY», «EMITEHT (OPBAPAHOTO KOHTPAKTY» TOIIO.

B Tol1 e "yac He MOXKHA iIrHOpyBatH Te, 1o Gopsapi i ¢ rouepc
3aKOHOJIaBeLb MPSIMO IMEHY€ KOHTPaKTaMH, TOOTO AoroBopami. | 3H0-
BY K TaKH BHKIUKA€E MOJMB TEPMIHOJIOTiS, IO 3yCTPIYAEThCS B BU-
3HAUEHHAX — «YKIaJIeHHS (OPBapTHOTO KOHTPAKTY»; «CTOpOHa (op-
BapJHOTO KOHTPAKTY» TOIIO, IO CBIAYUTH MPO JOTOBIpHY HMPUPOLY
JIepUBaTHBIB.

YumM 3yMOBIIeHUH Takuil gyaitizm? BoueBruab po3poOHUKH 3aKOHY
BHUKOHYBaJIM NIOKJIa/IeH] HAa HUX 3aBIaHHs — BPETYIIIOBATH 0COOIMBOC-
Ti OMOJATKYBaHHS OTepalliii 3 IepuBaTUBaMH Ta HE CTaBHIU co0i 3a
3aBIaHHs BUPILIYBaTH MPOOJIEMY IHUBUTFHO-IIPABOBOI MPUPOIHU AEPH-
BaTHBY. TOMy He BUKJIMKA€ NTOJUBY HEBIIOPSIIKOBAHICTH B 3aKOHOIAB-
YMX M1IX0AaX 10 BU3HAUEHHS «JI€PUBATUBY». THM HE MEHIIE KaTero-
pist «IepuBaTHB» AOCI HE CTasla IPEAMETOM IIPABOBOTO PETYTIOBAHHS
LIUBUIBHOTO 3aKOHOJaBcTBa. J[0 TOro X MOJaTKoBE 3aKOHOIABCTBO
3arpoBamiio JediHimii 1epuBaTUBIB HE TINBKHU JIJISl BIIACHUX IIUICH.
Tak 1me ogHi€I0 HOBAIIEI0 3aKOHY CcTajia Kjacu]ikarisi 1eprBaTUBIB
Ha BaIIOTHI, GOoHIOBI Ta ToBapHi (1. 1.5.4. 4.1 c1.1 3akoHy Tpo or10-
JaTKyBaHHs) 3aJISKHO BiJl 4OTO BHM3HAYalIach KOMIIETCHLIS 3 Bpery-
JIIOBaHHS KOXHOI 3 TPyIl JEepUBATUBIB PI3HUMHU OpTaHaMHU JepKaBHOI
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Biaau. TaKMM YMHOM 3aKOH 3aKJIaB OCHOBHU JJISl PO3BUTKY HESIKICHOT,
PO3rOpHYTOI, B3aEMHO HEY3IOJKEHOI, XaOTHYHOT CUCTEMH II1/13aKOH-
HUX aKTiB 3 BPETYJIIOBAaHHS JIEPUBATHBIB.

4. Ilosaesa 6 3aK0H00a8CcMBI OKpeMuUx 6U0ié ROXIOHUX YIHHUX na-
nepis.

3ampoBamkeHa Konnenuiero (OHIOBOrO pUHKY KaTeropis «Io-
X1IHUH IHHUK Tamip» 3HalIIa CBid pO3BHTOK B MiA3aKOHHIN Mpa-
BOTBOpYOCTI JlepkaBHOT KOMicii 3 I[IHHMX mamnepiB Ta (HOHIOBOrO
pusKy (mami - JIKHII®P) Ta Bnepie B BITYM3HIHOMY 3aKOHOJABCTBI
«TepeTHYachy 3 Kareropicro aepuBatuB. Tak, B 4. 2 m. 2 «IIpaBwr
BHITYCKY Ta 00iry (oHIOBHX AepuBaruBiB B YkpaiHi» (Hami — [Ipa-
BUJIa IepHUBaTHBiB), 3aTBepmkenux Pimenusm JKLIIDP Bix 24. 06.
1997 p. N 13 [3], BCTaHOBIIOBAJIOCS, 1110 OMI[IOHH Ta (h’r04epcH Ha
Oy/b-sIKUil 0a30BUH aKTUB, YKJIAJICHI SIK CTAaHJAPTHI KOHTPAKTH, € T10-
XIIHUMH [IHHUMH ranepamu. Ha meprimii mormisi Moxe BHIATHCS,
110 Ha IIbOMY €Talli 3aKOHO/IaBeIlb, M HE €IUHUHN pa3 B iCTOpii BiTUM3-
HSTHOTO TIPaBOTO PETYIIOBAHHS MOXiMHUX (hiHAHCOBHUX IHCTPYMEHTIB,
YiTKO BU3HAYUB CIIBBIJHOMICHHS MiX JICpUBaTUBAMH Ta MOXiAHUMH
UiHHUMU Tanepamu. ToOTO KaTeropiro JepuBaTHB ciijg Oylno BBaxka-
TH IIUPIIOI0, OCKUIBKK OKpIM OMIlioHa Ta ¢)’rodyepca 10 IepUBaTrBiB
3aKoH MPO OMOAATKYBAaHHS BIAHOCHB M€ W (opBapIAHHIA KOHTPAKT.
[Ipote cix 3poOwUTH MTEBHI 3aCTEPEIKESHHS MO0 IOPUIANIHOT CHIIN Ta-
KOI'0 HOPMaTHBHO-IIPaBOBOTIO aKTa sik [IpaBuna nepusarusis. [lo-nep-
e, AKUIIDP morna Bu3Ha4aTH MpaBOBHI PEXHUM TiNBKH (POHIOBUX
OITIIIOHIB Ta ¢’ 10UepciB, aJKe caMe iX PeryatoBaHHs BiJHOCHIIOCH JI0
11 koMIteTeHIIi1 BiAmoBiaHO 10 3akoHy [1po onogarkyBanHs. Tomy mo-
XITHIMHU LIHHUMH TarnepamMu B OyIb-IKOMY pa3i MOTJIM CTaTH Tilb-
KU omiionn Ta ¢’1ouepcu 3 GoHI0oBUM 0a30BUM akTuBOM. [lo-mpyre,
MO)KHAa CTaBUTH TijJ CyMHIB mpaBoMipHicTh kBamidikamii JJKIIITIDP
(hoHIIOBUX OMIIiOHA Ta ()’ FoUepca SK MOXITHUX I[IHHUX Manepis. 3Bic-
HO Ha TOW Yac 3aKOHOJABCTBO HE BHMAraio, 0100 BU3HAHHS TIEBHUX
JIOKYMEHTIB I[IHHUMH TIariepamMu 311HCHIOBAJIOCS BUKIIOUHO HOPMOO
3aKOHY, B TOU K€ 9ac OpraH! Jep KaBHOI BIIaIW 3000B’s3aHi MisTH B
MeKax TOBHOBaXKEHB, IO TependadeHi KoHcTuTyIiero Ta 3akoHaAMH
VYkpainu (ct. 19 Koncrutynii Ykpainu). SIkuM came MOBHOBaKSHHIM
ckopuctanacsk JKUIIDP npu Bu3HaHHI UX JOKYMEHTIB LIiIHHUMHU Ma-
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niepamu? Tak xoneH 3akoH He 103BouisiB JIKL[[1DP Bu3Havaru siki 10-
KyMEHTH € LIHHUMH Tanepamu. €JIUHUM TOJIOKEHHSIM 3aKOHY SIKUM
MMOMHWJIKOBO MODJIM KepyBaTHCs po3poOHMKH [IpaBmin 1e mojokeHHS
m.1 4.1 c1.8 3akony Ykpaiau «IIpo nepskane peryaroBaHHS PUHKY ITiH-
HUX nanepiB B Ykpaini» Big 30. 10. 1996 p. [4] mpo Te, mo JAKLIIDP
Ma€ paBo JaBaTH BUCHOBKH PO BiJHECEHHSI LIHHUX TaIepiB 10 TOTO
g iHmoro Buy. ChopmynsoBaHO BOHO HeBaamo. [1ix TepMiHOM «BUA
LIHHOTO Tarepy» B AOKTPUHI 3aBXKIU PO3YMUIN OKpeMi HOro BHIOBI
KOHCTPYKIIii, JJIs1 MPUKIIATy: BEKCENh, aKiis, oomiraiis Tomno. [Ipote
U1l 4OTO JaBaTH BUCHOBKHM ITPO BiAHECEHHsI LIHHOTO Mamnepy 10 MeB-
HOTO BHLY, SIKIIO JIOKYMEHT BKE € IIIHHUM IallepoM, TO BiH BOUEBUIb
BKE€ BITHOCHUTHCS JI0 MEBHOTO BUIY. SIKIIO JOKYMEHT Il HE BU3HAHO
3aKOHOJIABCTBOM LIIHHUM TallepOM, TO BiH € «CypOraTom» LiHHOTO Ma-
nepy i norpedye 3aKpirieHHs HOro sik HOBOTO BHJy B 3aKoHi. [HIa
crmpaBa 37ifiCHIOBaTH KBajiQikalliio, 10 sKOi 3 TPy HIHHUX MarepiB
BIIHOCHUTBHCS TOW UM 1HIIWH IIHHUHT namip. Ha gac mpuiHITTS TpaBuil
KaTeropisi «rpyra I[IHHUX ManepiB» Oylla BXKe BiJOMOIO 3aKOHOIAB-
cTBY, Tak Konnenuist (hoHOOBOrO puHKY nependayana rpynu: maiosi,
OOproBi Ta MOXiJHI I[iHHI Narnepu. BoyeBuIb 3aKOHOAABEIb 3MillIaB
BUJIOBY Ta POJIOBY KaTeropii — «BUI» Ta «IPyIy» LIHHHUX TarepiB Ta
MaB Ha yBa3i came rpyy, a He BUJ [IiIHHOTO narnepy. B iHmomMy pasi me
rioBHOBakeHHsI JIKLITIDP BTpavdae Oymb-skwii ceHe.

5. Pecynroeanna noxionux yinnux nanepie I{uginonum xooek-
com Ykpainu [5] (0ani - I[K).

HactynHnum etanom B MpaBoBOMY PETYJIIOBaHHI MOXiAHUX LIHHUX
narepiB craio npuitasTTa LK. Briepme moxiaHi LiHHI manepu craiu
MPEMETOM TIPABOBOTO PETrYIIOBAaHHS aKTy MPUBATHOTO Npasa. B m. 3
9. 1 ct. 195 IIK mepenbadeno rpymy IMiHHAX TANepiB — «MOXiTHI» Ta
JaHo il BU3HAYEHHS — TOXIiTHI I[iHHI Malepy MEXaHi3M BHUITYCKYy Ta
00iry SIKMX OB’ I3aHUH 3 TPaBOM Ha NPUAOAHHS YU IPOAAK NPOTATOM
CTPOKY, BCTAHOBJICHOTO JIOTOBOPOM, IIIHHUX Marepis, iHMUX (iHaH-
coBux Ta (abo) ToBapHUX pecypciB. Taka mediHimis He 3MoIIa BIO-
BOJILHUTH JJOKTPUHY Ta MPaKTUKY. Tak mpu ¢popmymnroBaHHi Ae]iHimii
BCIX TPYII IIHHUX TarepiB 3aKOHOJABEIh aKIICHTYBAB Ha MpaBax, sKi
BOHH TIOCBITYYIOTh, B TOH K€ Yac IPyITy OXiIHUX IIIHHUX arepiB BiH
BH3HAYUB Yepe3 He3po3yMiie (GOPMYITIOBAHHS — «MEXaHi3M BUIYCKY
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Ta 00Iry SIKMX MOB’S3aHMI 3 TIPABOM Ha MPUAOAHHS YW MPOAAXK...».
Oco0m1Bi 3ayBa)KCHHSI BUKJIMKAE 3rajKa B Ae(iHilii Ipo «CTPOK, 110
BCTaHOBJICHHUH oroBopom». I1po skuii OroBip Beae MOBY 3aKOHOA-
Benb? be3 CyMHIBY BiTUyBaeThCs 3B’SI30K TaKOTO (DOPMYIIOBAHHS 3
nediHiisMH OKpeMUX BUAIB AepuBaruBiB B 3akoHi [Ipo omomarky-
BaHHsI B IOT0 MEPBUHHIN peaKiii, PO HEKOPEKTHICTh SIKOTO MH BXKE
BEJIM MOBY paHille.

Ha »ainb LIK 0OMeXUBCS TiNBKH BU3HAYCHHSIM 1 HE 1aB KOHKPET-
HOTO TIepeTiKy Ta AeGiHIMii OKPEeMUX BUAIB MTOXITHUX IIHHUX Tare-
piB. [lo TOro > B MoaibLIOMy HE MO>KHA OyJI0 TIOCHJIATHCS] HA HOPMHU
[IpaBun npo gepuBaTUBM NIPO TE, 10 OKPEMUMH BHIAMH IOXIAHUX
LiHHMUX NanepiB € (GOHAOBI ONLIOHM Ta (’I0UepcH, aJKe BiAMOBIIHO
70 4. 2 ct. 195 LK Buan miHHMX manepiB Ta MOPSIOK iX o0iry BcTa-
HOBJIIOIOTBCS 3aKoHOM. [Ipote cami [IpaBuia npo aepuBaTHBH BTpa-
THIM 9UHHICTE ax 16. 06. 2009 poxy, momnpu Te, Mo Bech e Jac
BCcTynanm B cynepednicTs 3 LK. OkpeMi BUIN 1epruBaTUBIB BOYCBHID
MaB BU3HAYUTHU CHeEUialbHUI 3aKOH, IPEIMETOM PETYIIOBAHHS SIKOTO
€ came LiHHI narnepu Ta GoHI0BHI PUHOK.

6. Ipuiinammsa 3axony Yxpainu «Ilpo yinni nanepu ma gon-
ooesuii punok» 6io 23. 02. 2006 poky [6] (0ani — 3axon IIpo yinui
nanepu)

[Ticns mpuiiHATTSA 3aKOHY PO IiHHI MMarepH, KUK TOBUHEH OyB
xoua 0 Ha3BaTH OKPeMi BUIM TOXiTHUX IIIHHUX TArepiB CUTYallis He
3MiHHIach. 3akoH sK i [[K oOMexuBCs TUTbKY Ae(iHIMIE0 TOX1THUX
LUiHHMX marnepiB npoxyomasoBanoro 3 LIK Ta He gaB KOHKpeTHOTrO Tie-
peniky Ta jaediHiiiii OKpeMuX BHUJIIB TaKMX ILIHHUX mamnepis. B cT. 15
3aKoHy HIeThCs MPO Te, MO0 OCOOMMBOCTI emicii (Buaadi), obiry Ta
00Ky TIOXITHUX IIHHUX TIarepiB Ta MOPSIOK PO3KPUTTS iH(opma-
il II00 HUX BU3HAYAIOTHCS 3aKOHOIABCTBOM. lIpoTe creniaabHOTO
3aKOHY, SIKUHM AaBaB OW Mepesik MOXiAHUX LIHHUX MamnepiB i Joci He
npuiiHaTo. OTOX, Ha CHOTO/HI IHCTUTYT MOXITHUX LIHHUX MarepiB €
«MEpPTBUMY. SIKIIO JKOJICH 3aKOH HE Ha3MBA€ MEPEIIKY MOXIAHHUX I[iH-
HUX TamnepiB, TO PETYIIOBAHHSA iX eMicii (Buaadi), 00iry Ta oOmiky He-
MOXJIUBE.

Jo Toro »x 3akoH Mpo IiHHI arepu YCyHYB BCi CYMHIBH 3 TIPUBO-
Jy HEMOKJIMBOCTI OTOTO)KHEHHS KaTeropiil «JIepUBATHBY» Ta «IOXiJ-
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HOTO IIHHOTO Tarnepy». 30Kpema, BiAMoBiIHO A0 4.1 cT.2 3akoHy mpo
UiHHI nanepy, y Aedininii moHATTS «(HOHIOBUN PHHOK» BKUBAETHCS
CIIOBOCTIOTYYEHHS: «I[iHHI Tamepu i moxifgHi (nepuBatuBm)». OTOK,
3aKOH OTOTOXKHIOE TEPMIHH «ITOXITHI» Ta «JIepuUBaTHBM» («derivativey
BiJI aHIVI. TIOXiJTHUI1), aJie He MO)KHA 3pOOUTH BUCHOBKY, IO BiH OTO-
TOXHIOE «IOXI/IHI IIHHI MArepu Ta «JIepUBATHBW». Taka X TO3HIIis
micyist NpUHHATTS 3aKoHY PO LiHHI MarnepH moyana BimoOpaxaThcs
i B HopMatuBHO-1IpaBoBuX akTax JIKLII®P. Tak i3 TiiymaueHHs Ha3-
BU Ta 3micTy pimenns JKUIIDP Big 22. 12. 2010 p. N 1942 «IIpo
BCTAHOBJICHHS 03HAK (DIKTUBHOCTI I[IHHUX TIAllepiB Ta JICPHBATHUBIBY
[7] BumnMBae aHajOriyHE PO3MEKYBAHHS JIEPUBATUBIB Ta LIHHHUX
nanepi. Xoua panime JIKLIIIDP otoTokHIoBana kareropii «aepu-
BaTHB» Ta «IOXIAHWH WIHHUH Mamipy», TaKk 3 Ha3BU Ta 3MICTY JIUCTa
JKUIIDP «Ilpo moximHi wmiHHi manepu (aepuBaruBu)» Bim 14. 12.
2005 Ne10/03/19701 [8] mokHa 3poOUTH BHCHOBOK, 110 Komicis oto-
TOXKHIOE 111 KaTeropii.

JlocuTh 1ikaBUM BUAAETHCS Te, IO B 3aKOHI MpO IiHHI mare-
pH iCHy€ AeKiibKa HOPM NPHUCBSYEHUX PErYIIOBAHHIO BiIHOCHH SIK
3 MOXITHUMH L[IHHUMU TManepamMy Tak 1 JepuBaTUBAMH, SIKi B 3aKOHI
THKOJIM IMEHYIOTBCSI «IIOXiTHUMU». BoueBuab po3poOHUKH 3aKOHO-
MPOEKTY TAaKOX HE 3MOIIHM BHPIIIUTH MUTAHHS NPABOBOT MPUPOIH
LUX KaTeropid, YUM MOCHIMIN HEBIOPSAKOBAHICTh B iX MPaBOBOMY
pETyIIOBaHHI.

7. Iloasa oxpemux euoie noXiOHUX YiHHUX nanepie AK pe3yib-
mam niozaxonunoi npagomeopuocmi /IKI[IIDP.

He 3naTHicTh napiaMeHTy Bpery/IroBaTy BiIHOCHHU LIOZ0 TTOXiI-
HUX HiHHuX nanepis 3mycwuiaa JKUIIDP Baatucs Ha BUMOTY MpakTH-
KM JIO BU3HAYECHHS iX OKPEMHUX BUIIB BJIACHOIO IPaBOTBOpUicTIO. Tak
16. 06. 2009 poky pimenasm JKIIIDP 3arsepmkeno «llopsmox pe-
€cTpauii BUIYCKY ONIIIOHHHUX CEpTU]IKATIB Ta MPOCIEKTY iX eMicii»
(mami - [opsimox) Ne 572 p. [9]. B nedininii «omnmionHoro ceprudika-
Tay He UAEThCs NPsSMO PO HOTO LIHHO-TTaNepOBY MPUPOLY, IPOTE Ce-
pen PeKBI3WUTIB OMIIIOHHOTO cepTUdikaTa MepIuM Ha3BaHO «HalMe-
HYBaHHS TIOX1JHOTO I[IHHOTO TTanepy». B Takuii gemo 3aByaan0BaHMI
cnoci6 JIKIII®P kBamidikyBana Horo sk MOXiAHWW IIHHWHK Marip,
YKOJTHE 1HIIIE TIOJIOKECHHS JOKYMEHTY HEe Ha3UBaIOTh OMIIOHHUN CEPTH-
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¢ikar ninanM nanepoM. CkiagaeThes BpaxKeHHS, 110 I PO3POOHUKIB
MOPSIIKY TTUTaHHS BIJJHECCHHS I[bOI0 JIOKYMEHTA JI0 IIIHHUX MarepiB
€ Tak OM MOBHUTH HECYTTEBHM YU TO OYCBUIHUM, IPOTE IILTKOM HMO-
BipHO mo JAKIIIDP minecnpsmoBaHo yHHKaTA BHKOPUCTAHHS TAKOTO
TEepMiHa SIK «IIHHUH mamip» npu kBaidikamii ommioHHoTo cepTudi-
KaTa, o0 He NOPYyIIyBaTH MUTAaHHA PO 3aKOHHICTH NOPSIIKY. B neski
i akt AKUTIDP, y 38°513Ky 3 MpUAHATTAM NOPSIIKY, OyJI0 BHECEHO
3MiHH, SIKHMH OIIIOHHUH CepTU(IKAT BU3HAETHCS IIIHHUM MAIepoM,
e 30kpeMa «llooxkeHHs Ipo AeTO3uTapHy AisUTBHICTEY [10], mo 3a-
tBepmkeHe pimeHHM JIKLIIDP Bix 17. 10. 2006 ta «IlonoxeHHs
PO TIOPS/IOK BEICHHS PEECTPIB BIIACHUKIB IMEHHUX I[IHHUX TTariepiBy
[11], mo 3arBepmkene pimenusMm JKIITIDP sig 17. 10. 2006.

[IpoTe HOMIHATHBHICTB SIK O3HAKY LIHHOTO Marepy HiXTO HE CKa-
COBYBaB, 1110 BUILTHUBAE 3 TookeHHs 4. 1 cT. 195 1[K, a Tomy Bu3HaBa-
TH OTLIOHHUN cepTU(iKaT I[IHHUM TarepoM Ha ChOTOAHI ITi/ICTaB He-
mae. [IpaBoBa mpupoma OMITIOHHOTO cepTHdikaTa 3a TAKOTO IiIXOIy
3aKOHOJABLS 3aIMIIATNCA HEBiIOoMOI0. JKOozIeH 3aKOH HE BUKOPUCTO-
BY€ TOiIOHOTO TepMiHa. 3 CUCTEMHOTO TIyMayeHHsI YHHHOTO 3aKOHO-
JABCTBA MOXKHA 3pOOUTH €JMHUN BUCHOBOK - OMLIOHHUH cepTudikar
He MO)KHA KBami(ikyBaTH, aHi sSK MOX1IHUH [IHHKUI MaIip, aHi sK Jie-
puBaTuB. 3i 3MICTOBHOTO HAITOBHEHHS IMOJIOKEHB JTAHOTO JTOKyMEHTA
BUILIMBAE, IO BiH € OUTBIN CXOXKUM Ha IIHHWHN TIamip, HiXK TOTOBIp.
Tomy Poro mMoxxHa KBalli(hiKyBaTH SIK «CyporaT» I[IHHOTO Iamepy.
OueBuano, mo take pimwenns JKUIIDP cramo pesynasrarom Oaiimy-
YKOCTI 3aKOHOJABI, SIKMA 3 MOMeHTY npuitasTTs LK He BperymoBas
PUHOK MOXiAHUX (DIHAHCOBUX 1HCTPYMEHTIB.

8. Hosauii npasosozo pexcumy oepusamugie ¢ Ilooamkosomy
kooekci Yxkpainu (oani - IIK) eio 10. 12. 2010 poxy [12].

[MuTanHs MpaBOBOI MPUPOAM JEPUBATUBIB He OYyJ0 BHUPIIICHO i
B IIK. Tak IIK «ycnankyBaB» nediniuito aepusatusy 3 3akoHy IIpo
OTIOJaTKyBaHHs 0e3 >KOAHUX HOBOBBEICHb. [IpoTe mpaBoBHid peRUM
OKpEMHX BH/IIB ICPUBATHBIB 3a3HAB TICBHUX 3MiH: MO-TIEpIIe, 3’ IBUB-
csl HOBUW BUJ JIEpUBATHBIB — CBOI; mo-apyre, B 11K BiacyTHI mosmo-
JKEHHS TIpO 000POTO3MAaTHICTh OKPEMHX BHUIIB JECPUBATHUBIB; TO-TpE-
T€, HE TUBIITYNCH HA Te, II0 y3arajbHIOI0Ya KaTeropis AepUBaTHUB B
JeranpHiM Aedininii sk 1 paHime Oifblle Haraaye WIHHUHA mamip, B
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JneiHiLisIX OKpeMHUX BHUJIB ACPHBATHBIB BCI BOHU XapaKTePU3YIOTh-
sl SIK IOTOBOPH: CBOII — SIK IIMBUILHO-TIPaBOBA yroja (Xoua B TEKCTi
nediHiii mpu XapaKTepUCTHIl CBOITYy HOTO BXKE Ha3BaHO HE YTOJOI0,
a caMe JJOTOBOPOM Ta HaBiTh KOHTPAKTOM, IO CBIJYUTH MPO CHHO-
HIMIYHE TPaKTyBaHHS 3aKOHOJABIIEM IIMX TEPMiHIB); OIIIIOH — SIK
LUBLIBHO-NIPABOBUH JOTOBip (KOHTPAakT); (opBapAHUN KOHTPaKT
— [MBIJIBHO-TIPABOBHH JOTOBIp; ¢’ 10uepcHUil KOHTpakT (¢ rouepc) —
CTaHJAPTH30BaHUN CTPOKOBUI KOHTpPakT. OTKe, 3aKOHOJABEIb Tilb-
KM TIOTINOWB 3aKOHOJABUMI Ayaii3M B TPakTyBaHHI NMPaBOBOI MPH-
pOIN IEepUBATHBY B paMKax ITHBIIHHO-TIPABOBUX KAaTETOPIH «JIOTOBIp
— IIHHAN TaITipy.

9. «Hogauyii» cniggionowienna Kamezopiii «0epueamue) ma
«ROXIOHUIl YIHHUIL NARIP» 6 NEHCIIHOMY 3AKOHO0ABCHEI.

B nuTaHHI 3aKOHOJIABUOTO CITIBBIJHOIICHHS KAaTEropii «Iepu-
BAaTUBM» Ta IOXITHI IIHHI Tamepu», 0COONMBHUI IHTEPEC BHUKIIHMKA-
FOTh TIOJIOKEHHS 3akoHiB Ykpainu «IIpo 3araibH0000B’s13K0BE nIep-
JKaBHE TeHCiifHe cTpaxyBaHHs» Bix 09. 07. 2003 poky (1. 5 4. 4 cT.
80) [13] Ta «IIpo HenepkaBHe meHciiHe 3abe3neueHHs» Big 09. 07.
2003 poky (tam. 5 4. 3 ct. 47 ta . 15 4. 1 ct. 49) [14]. B 3akonax
HAEThCS PO HEMOMKIIMBICTh BKJIFOUCHHS MOX1THUX (IepUBAaTHBIB) 110
MEHCITHNX aKTHBIB y IIHHKUX Tarepax. Jlo BHecenns 3MmiH B 2011 p. B
[IMX 3aKOHAX WIIIOCS PO HEMOXIIMBICTh BKITFOUEHHS TOX1THUX ITiH-
HUX TarepiB /10 MEHCIHHUX aKTUBIB y IMIHHUX Marnepax. Takui miaxin
BUAETHCS TOCUTH LIKaBUM, aJIKe caMe IOJIOKEHHS I[bOT0 3aKOHY Ha
MepIIMi MO HA3UBAIOTh MOX1/HI (IepUBaTUBH) IIIHHUMH Tanepa-
Mu. Ha Hanry AyMKy poOMTH Takuil BUICHOBOK 3 BKa3aHHX IOJIOKEHb
3aKOHY HEKOPEKTHO. Tak ITIIKOM MOXIIMBO IO 1€ TIPUAOM FOPHINY-
HO1 TEXHIKH, aJDKe, I IpuKIIary 3akoH Yikpaiau «IIpo imoTeky» Bifg
05. 06. 2003 p. [15] s BnacHHMX wijeW BU3HAE cyrepdiliii Hepy-
xXoMicTrO (4.7 cT. 5), abo B a03. 2 . 1 4. 1 ct. 1 [lekpery KaGine-
Ty MinictpiB Ykpainu «Ilpo cucTemy BaJIOTHOTO PETYIIOBAHHS Ta
BaIIOTHOTO KOHTpoIo» [16] Bix 19. 02. 1993 p. 10 miHHUX TarnepiB
BiIHECEHO: aKIlii, 0biraiii, KyrmoHu 10 HUX, OOHHU, BeKceli (TparTu),
OOproBi PO3MHUCKH, aKPEIUTHUBH, UCKH, OAHKIBCHKI HaKa3H, ACTIO3UT-
Hi cepTudikaTy, OmaaHi KHIXKKH, iHII (PiHAHCOBI Ta OAHKIBCHKI J10-
KyMmeHTH. [IpoTe mo3a MexaMu MpeaMEeTy MPaBOBOIO PETYIIOBAHHS
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BKa3aHUX HOPMATHBHO-TIPABOBUX aKTIB HIXTO HE BUCIIOBIIIOE JYMOK,
o cynepdiiiii € HepyxoMor piuuro, ado Xk, 110 OOproBa pPoO3MUCKa €
LHiHHUM nanepoM. Tok poOWTH BHCHOBOK, IIIO TOXi/IHI (JIEpUBATHBH)
€ IIIHHAMY TIaTiepaMi Ha OCHOBI TTOJIOKEHB aKTy, IPeMET MPaBOBOTO
pEryIIOBaHHS SKOTO HaBiTh He HAOIMKEHUH 10 MPaBOBOTO PETYJIIO-
BaHHSl PUHKY IIHHUX IarnepiB, IOCUTh YMOBHO. PO3poOHUKHM BKa3a-
HUX 3aKOHIB, 0€3 CyMHIBY, HE CTaBUJIM COOi 3a 3aBJlaHHS BHU3HAYUTH
CylepewInBy PUpPOIy AEPUBATHBIB, IX METOIO OyJIO HE JOMYCTHTH IX
BKJTFOUCHHS JI0 TICHCIHHUX aKTHBIB, YA TO BOHU € JOTOBOPaMH YU ITiH-
HHUMH TTariepamMu. 3MiHa TIOHATTS TTOXITHI IIHHI ITartlepy Ha JeprUBaTH-
BH (ITOXi/IHI) B 3aKOHAX 3yMOBJIEHA CKOPIII 32 BCe HAOYTTAM OLIBIIOL
MIOIIMPEHOCTI B 3aKOHOJABCTBI caMe TEPMiHA «JCPUBATHBH» a00 XK
HOro CMHOHIMA «TOXiTHI» Ta (PaKTUUHO BiJCYTHICTh B 3aKOHOJIABCTBI
IIOJIOXKEHB PO TOXI/IHI IIHHI Tarepy. 3IHCHIOBATH K aHaJIi3 TOTO YH
€ IepUBATHBHU TOTOKHI IMOHSATTIO TIOXITHI I[IHHI Tarepy Ta i B3araii
YU MOXKYTh BOHU OyTH IIHHHUMH TTaliepaMyd BOYEBUIb 3aKOHOIABEIIb
He 30MpaBcs B paMKaxX BKa3aHOTO 3aKOHOTIPOEKTY. ToMy Teseooriyae
Ta ICTOPUYHE TIYMA4YCHHsI MOJIOKEHb IMEHCIHHOTO 3aKOHO/IABCTBA HE
JI03BOJIsIE 0€33aCTePEIKHO KBATI(PiKyBaTH TO3HINKO 3aKOHOJABIIS SIK
HaMip 3aKpilUTH OTOTOXKHEHHSI KATETOPIH «IePUBATHBY Ta «ITOX1THUH
iHAWUH Tamip». Jlo Toro K Hi JOKTPUHA, Hi MPAKTUKA HE OTTHPAIOTHCS
Ha TTOJIOKCHHS [IMX 3aKOHIB MPH TTOTPeOi JOBEIECHHS TOTOKHOCTI ITHX
KaTeropiu.

10. 3mina npasoeozo pexcumy onyionnozo cepmugikama.

Panime mu 3ragyBanu, mo pimenHsm AKUIIDP Gyno 3arBep-
JokeHOo Tlopsisiok, sIKUM B BITUM3HSIHE 3aKOHOIABCTBO OYJIO 3ampoBa-
JDKEHO HE BiJIOMY JKOJJHOMY 1HIIIOMY 3aKOHOJABYOMY aKTy KaTeropito
— «OMIIOHHUN cepTudikaT», 10 TOTO X 3aByaJbOBaHO BKa3aHWH iH-
CTPYMEHT KBaNi(iKoBaHO SK MOXigHUH [iHHWH namip. [Iporte 30. 04.
2013 poky no nopsinky HKUIIDP Buecna 3minn. Tak B nedinimii
OMIIOHHOTO cepTudikary HOro Ha3BaHO CTAHAAPTHUM JOKYMEHTOM
(winauM manepom). Takuil MiaXiJ BUKIMKA€E YHCICHHI 3allMTaHHS.
[To-mepirie, cKITamaeTHCS BpayKEHHS, IO KOMICisl OTOTOXKHUIIA TEPMiHU
CTaHIAPTHUN TOKYMEHT Ta IiHHUH marmip. [lo-apyre, 3ragku mpo Te,
10 OMIIOHHAN CepTH]IKaT € MOXITHUM I[IHHAM TIallepoOM 3 TTOPSIKY
3HUKJIH, OTKE KOMICisl BUPIILIUIIA IO ONMLIOHHUH cepTU(iIKaT € LiHHIM
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MarnepoMm aje He BiIHOCUTH HOTO 10 TPYIH MOX1THUX IHHKUX Marepis.
[To-Tperte, Bke B KOTpE B MEKaX bOTO AOCHIHKEHHS HAraJIy€eMo, 110
KOMICisl He YTOBHOBa)KEHA BITHOCUTH OyJIb-sK1 TOKYMEHTH 0 IIIHHUX
TarnepiB, Taki MUTAHHS MOXXYTh OyTH BHUpIIIEHI BUKIIOYHO Ha PiBHI
TTOJIOKEHh HOPMATHBHO-IIPABOBOTO aKTy 3 CHJIOO 3aKOHY.

BucHoBku. /leTanbHuii aHali3 pO3BUTKY MOJI0KEHb BiTYH3HIHO-
IO 3aKOHOJ[ABCTBA MPO JACPUBATUBU Ta TIOX1JIHI I[IHHI MarepH, J1I03BO-
JI5i€ 3pOOUTH HACTYIHI BUCHOBKH:

1. Kareropis «nepuBaruBy» Oyia 3arpoBajkeHa 1 10Ci BUKOPHCTO-
BYETHCS aKTaMH MTOJIATKOBOTO 3aKOHOAABCTBA, ITPOTE JOCUTH YacTo 3y-
CTpIYaEeThCA B aKTaX MUBUILHOTO 3aKOHOABCTBA. KBamidikyBaru mpa-
BOBY MpPHPOAY JCPUBATHUBIB, BUXOASYU 3 3aKOHOJIABYUX ITOJIOKEHb,
HEMOYJIUBO, OCKIJIbKH ICHYE JTyajli3M 3aKOHOJ[ABYUX TIIXO/IIB 3 I[LOTO
MUTAHHS, a cCaMe OJHI MOJIOKEHHsI 3aKOHOJABCTBA CBI4aTh IPO JI0-
TOBIpHY, 1HIII X TPO IIHHO-TIAIIEPOBY MPHUPOAY JAepuBaTHUBY. JKomeH
JIEPUBATHB HAa CHOTOJIHI 3aKOHOIABEIIb HE IMEHYE IIHHIM TIaIIePOM.

2. Kareropist «»ImoxiqHuii IIHHUHA Tamip» 3arpoBajpKyBaiach Ta
pO3BUBANACh B OCHOBHOMY B TOJIOXKEHHSX aKTiB IIUBIILHOTO 3aKOHO-
JaBCTBA. 3aKOHOJABELlb HAa CHOTOAHI HE HA3UBA€ JKOAHOTO OKPEMOTO
BUJIY TIOX1JIHOTO I[IHHOTO TIarepy.

3. B 3akoHOMABCTBI BiACYTHI MiACTaBH JJIT OTOTOKHEHHSI KATETO-
P «JIepUBATUBY» Ta «IOXITHUHN IHHUH Marmip.

4. 3aKOHO/IaBCTBO, 1110 PETYITIOE BiTHOCHHU MO0 IEPUBATUBIB Ta
MOX1THUX LIHHUX MarepiB € He3aBepIICHUM, BHYTPIIIHBO CyTepPEHIIU-
BHM, BIJICYTHS €JTUHA TEPMIHOJIOTiSl HABITh B MEXKaX OJTHUX HOPMAaTHB-
HO-IIPABOBUX aKTIB, MMO3MUIIis 3aKOHOABIIS 3 OUIBIIOCTI BU3HAYAIbHUX
MUTaHb BUJIAETHCSl HEITKOIO, Hec(OPMOBAHOIO.

IcHytoua cuTyartist cTaBUTH Tepet JOKTPHHOIO TOJIOBHE 3aBIaHHS
Teopii MoxigHUX (iHAHCOBUX IHCTPYMEHTIB: BCTAHOBIICHHS TIPaBOBOL
MIPUPOJN OKPEMUX BHJIIB JICPUBATUBIB, a caMe BUPIIICHHS MUTaHHS
010 MOXKJIMBOCTI 1HKOpIIOpallii 3000B’s3aHb 3 JICPUBATUBIB B 3MICT
LIHHOTO Tamnepy, M0 3BiCHO MOXIIMBE TUTBKM B MeXax Oiunbll (yH-
JMaMEHTAJTBHUX MOCITIKEHBb. TITBKU BUPIMICHHS BKa3aHOTO IMHTAHHSI
MOJKE TTOKa3aTy MePCTIIeKTUBHAN HAIIPSIMOK PO3BUTKY T€OPii TOX1THUX
(hiHAaHCOBHX IHCTPYMEHTIB B YKPATHCHKiH IIUBLIICTUYHINA JOKTPHHI.
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Koszux B.€. Kareropii «1epuBaTuB» Ta «0XigHUI HiHHMI nanip» B yKkpaiH-
ChbKOMY 3aKOHO/IaBCTBi: MPaBOBa MPHPO/Ia TA CYYACHUIT CTaH NPOGIIEMH.

B naniii cTaTTi aHANMi3y€eThCs CIIBBIIHOIICHHS IMOHSAThH «IOXIJHI I[iHHI Mare-
pH» Ta «IEPUBATUBIY, POOHTHCS BUCHOBOK MPO HEMOKIIHBICTB iX OTOTOXKHCHHS Ta
PO BiJCYTHICTh B YMHHOMY 3aKOHOJABCTBI IEpeJiKy MOXiJHUX LIHHHUX Hamepis. 3
aHaJi3y 3aKOHOJABCTBA BHUIUIMBAE BHCHOBOK IPO HEOOXINHICTH BUpILICHHS (GyHIa-
MeHTaJIBHOI MpobiieMu Teopii MoXigHUX (PIHAHCOBHUX IHCTPYMEHTIB: JOITYCTHMOCTI
IHKOpIIOpaLi] aJleaTOpHKX Ta CHHAJarMaTHYHHUX 30008’ s13aHb 3 MOXITHUX (PIHAHCOBUX
IHCTPYMEHTIB B 3MICT I[IHHOTO TI1amepy.

KorouoBi co1oBa: moxinHi HiHHI Manepy, IepHUBaTUBH, CBOII, OIILIOH, (opBap-
HUH KOHTPAKT, () 104epCHUI KOHTPAKT, ONIIOHHUH cepTU]IKaT.

Kosbix B.E. Kateropuu «1epuBaTuB» U «IIPOU3BOJHAs LleHHasi Oymara» B
YKPAaHHCKOM 3aKOHOJATeJbCTBE: IPABOBasi MPUPO/Ia U COBPEMEHHOE COCTOSIHME
npoodseMsl.

B naHoii crathe aHAJIU3UPYETCsl COOTHOIICHHE MOHATHI «IPOM3BOIHbIC ICHHbIC
OyMarm» M «IepUBaTUBbD», JICIACTCS BBIBOJ O HEBO3SMOXXHOCTH MX OTOXKICCTBICHHS
1 00 OTCYTCTBHH B JICHCTBYIOIIEM 3aKOHOAATENILCTBE MEPEUHUCIICHUS TPOU3BOIHBIX
neHHbIX Oymar. C aHann3a 3aKOHOJIATeIbCTBA JICJIAeTCs BEIBO O HEOOXOIMMOCTH pe-
eHus QyHAaMEHTAIBHOH MPOOIeMbl TCOPHU MPOU3BOJHBIX (UHAHCOBBIX HHCTPY-
MEHTOB: JIOIYCTHMOCTH HHKOPIIOPAIIMH aJICaTOPHBIX M CHHAJIarMaTHYeCKUX 00s3a-
TEIBCTB C MPOM3BOAHBIX (PMHAHCOBBIX HHCTPYMEHTOB B COJICP)KAHUE ICHHOM OymMaru.

KiroueBble cJi0Ba: MPOU3BOHBIC [ICHHBIC OyMaru, 1CpPUBATHBbI, CBOII, OIIIHOH,
(bopBapAHbIi KOHTPAKT, (PBIOYEPCHBII KOHTPAKT, OMIHOHHBIN CePTH(HHUKAT.

Kozyk V.Y. Categories «derivative» and «derivative valuable paper» in
Ukrainian legislation: law nature and modern state of the problem.

This article deals with the correlation of definitions «derivative securities» and
«derivativesy». The actuality of this research is based on the absence of unified position
of the parliament as for the law nature and correlation of definitions «derivative
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securities» and «derivatives», which influences on the developing of derivative
financial instruments market in Ukraine negatively. This problem is not decided in
the civil law science, either.

The aim of this article is to analyze the development of Ukrainian legislative
bases as for the correlation of definitions «derivative securities» and «derivativesy.

The history of the development of the categories «derivative securities» and
«derivatives» in the Ukrainian law is divided into nine stages. The conclusion that
the category «derivatives» was adopted and is still used by tax legislation acts, but it
is still often used in civil legislation acts is made. It is impossible to qualify the law
nature of «derivatives» according to the legislation acts bases because of existing of
dualism of legislative acts bases approaches in this problem. Some bases of legislative
acts witness about a contract nature while other ones about valuable paper nature of
a derivative. The parliament doesn’t call any kind of a derivative as a valuable paper
nowadays. The category «derivative securities» was adopted and developed mainly
in civil legislation acts bases. The parliament doesn’t call any kind of a derivative
securities nowadays.

To sumup, it’s impossible to identify law nature of derivative financial instruments
and there is no range of derivative securities in present legislation. Analyzing the
law the conclusion about the necessity of solving the fundamental problem of the
derivative financial instruments theory is made: if incorporation of risky and mutual
bound obligations of derivative financial instruments into the plot of a valuable paper
is allowed.

Keywords: derivative securities, derivatives, swap, option, forward contract,
futures contract, option certificate.

TTrawHuk I.P.

MEXAHI3M 30IACHEHHS TPAHCITAHTALI
LUTYYHOCTBOPEHUX TA KNOHOBAHUX
OPIAHIB B YKPAIHI

VJIK 347.441

IMocTanoBKka mMpo6jeMu. AKTyaTbHIM MTUTaHHSIM TPAHCIUIAHTO-
JIOTii Ha CHOTO/IHI € TOCTpa HeCTaya IOHOPCHKUX OpPTaHiB JJIs TIPOBe-
JICHHS OoTIepaliif. ATbTepHaTHBHIUMH CIIOCOOAMH OTPUMAHHS OpTaHiB
MOXYTh BUCTYNHUTH: TPAHCIUIAHTAIlisl IITYYHO CTBOPEHHMX OpPTaHiB,
TpaHCIUIAHTaILlisl CTOBOYPOBUX KIITHUH Ta TPaHCIUIAHTAIlsl KIOHOBa-
HUX OpTaHiB.

Merto1o naHoi cTarTi € PopMyBaHHS JOTOBIPHUX MEXaHI3MIB IIpa-
BOBOTO PETyIIOBaHHS JUTsl 3[iHCHEHHS TpaHCIUIAHTAIlll OpraHiB, SKi

MOXYTh BUHMKHYTH Y 3B’sI3Ky 3 KJIIOHYBaHHsI oprany a0o ioro ctBo-
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peHHsIM (IITY4YHUX opraHiB). Ha choromHi muTaHHs TpaHCIUIaHTAIil
KJIOHOBaHUX OPraHiB HE JOCIHIPKYBajHCh BITYM3HSHUMU BUCHHMH,
TOMY 32 OCHOBY Oy/I€ ITOCTaBJIICHO BUCHOBKH aMEPHKAHCHKUX JOCIiI-
HUKIB.

Bukaan ocHoBHOro mMarepiauy. [Ipu k1oHyBaHHI OpraHiB NeB-
HUI KOMIUIEKC NPaB BUHHUKAE TUIBKK y 1BOX 0ci0— B qoHOopa JJHK Ta
B ClielianicTa, KU 31ICHIOE KIIOHYBaHHS oprany. TUM He MeHIe,
CHELiaNTicT MOXKe MaTH 1HTepecC MO0 KJIOHOBAHOTO OpPraHy TiLIBKH Y
(hopmi marenty, i fioro mpaBa OymIyTh 3aXUIIATHCH BIAIOBIAHO IO TIO-
J0xeHb 3akoHy Ykpainu «IIpo oxopoHy npas Ha BUHaXOAU Ta KOPUC-
Hi Moneni» Ta [maBu 35 I{uBineHOTO KOMEKCY YKpainu. BpaxoByroun
BHUIIEBUKJIAJICHE, TIIBKU JOHOP Ma€ MPaBO KOHTPOJIIOBATH CBil TeHe-
TUYHUH Marepiaj i mpolec CTBOPEHHS OpraHy Ta JOCTYII 10 HBOTO.

HactynHum Ba)XJITMBUM MTUTAHHSM, sIK€ JIOTIYHO BHIUTUBAE 3 (pak-
Ty 3M1HCHEHHS TPaHCIUIAHTAIlil KJIOHOBAHOTO ab0 MITyYHO CTBOPEHO-
TO OpraHy, € TIPaBOBE BPETYIIOBaHHS BiTHOCWH Mix moHopoMm JIHK,
SIKMH HaJa€ CBIM IeHeTHUHUM MaTepian AJisi CTBOPEHHs opraHy ado
JUTSL KJIOHYBaHHS, 1 BUSHOTO, SIKUW 3/1IHCHIOE JiSUTBHICTh 110 CTBOPCH-
HIO OpraHy, 1 BiZIIIOBiIHO, MI>K PELUITIEHTOM TAKOTO OpPTaHy Ta MEAHY-
HOIO YCTAaHOBOIO. BiAMOBIIHO, MM MOKEMO BECTH MOBY TIPO TPH THUITH
JIOTOBOPIB, SIKi OYAyTh PErylioBaTH TaKi BiTHOCHHH:

- JloroBip mpo HamaHHs OioNIOTIYHOTO MaTepianmy (YKIaaeHuiH
Mmix oropom [IHK Ta cnieriamicrom, sikuit Oye 31iHCHIOBATH KIIOHY-
BaHHSI Oprany)

- JloroBip npo BUKOHaHHS POOIT (YKIaJeHUH MiX crewiatic-
TOM, SIKAH 37IMCHIOE KJIOHYBAaHHS OpraHy Ta MEJAWYHOIO YCTaHOBOIO,
sika Oyjie 3MIHCHIOBATH TPAHCIUTAHTAIIIIO)

- JloroBip mpo HamaHHS METUIHUX TTOCHYT (YKIIaIEeHUH MiX pe-
LUIIEHTOM Ta MEIUYHOIO YCTAaHOBOIO, SIKA IIPOBOIUTH TPaHCILIAHTA-
L0 TAKOTO OpraHy).

3yNMHUMOCH JeTaNbHIlIe Ha KO)KHOMY 3 IaHUX BHUIIIB JIOTOBOPIB.
JloroBip rmpo HalaHHs MEIUYHUX TTOCIIYT € PI3HOBUIOM JIOTOBOPY PO
HaJaHHS TTOCIIYT B IIJIOMY.

Ha croromni BueHUME chOpPMYITHOBAHO MEKiTbKAa PI3HOBUIIB 30-
0O0B’s13aHb 3 HAJAHHS OCIYT, K1 BKIIOYAIOTh 30008’ 13aHHS, 1110 OI10-
CEPENKOBYIOTh:
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1) HisbHICTH 13 330BOJIEHHS TOTPEOH B MEIMYHOTO 0OCITyTO-
BYBaHHI (MEIMYHI TOCITYTH);

2) JisnbHICTS i3 3210BOJICHHA TIOTPEOH B HaBUaHHI (OCBITAHCHKI
TTOCTTYTH);

3) HisutbHICTS i3 337J0BOJIEHHS €CTETUYHHX TTOTPe0;

4) JlisnbpHICTSG i3 33]J0BOJICHHS TIOTPEO MPAaBOBOTO XapaKTepy;

5) JisnbHICTH 13 3a70BOJICHHS MOTPed iHoOpMaliifHOro Xapak-
Tepy;

6) HisutbHICTS 13 337]0BOJIEHHS MOTPEOH B IMOCEPETHHUIITBI.

O0’exT 3000B’s13aHHS 13 HAaHHS TOCITYT HOCHTH HEMaTrepiaib-
HUU, HeopeueBlieHUu xapakrep[1, c.72].

Takum 4yuHOM, MH 0a4yuMO, IO MEIUYHI MOCIYTH 3alMaroTh
OKpeMe Miclie B cucTeMi 30008’ 13anpHOro npasa. [IpoTe, Ha choroaHi,
HEMa€e BUYEPITHOTO MEPETIKY BCIX TOCIYT, SIKi MOXKYTh OyTH BiJTHECEHI
JI0 O3PSIy MEIUYHHX. 3BiJICH BUIUIMBAE, IO KJIOHYBaHHS OPTaHiB
Ta CTBOPCHHSI IITYYHUX OPTaHIB TAaKOXK MOXKHA BITHECTH J0 KaTeropii
«MEJMYHI TIOCIYTH», OCKUIBKH KiHIIEBOIO METOIO TaKoi JisSUIBHOCTI €
CTBOPCHHSI OpTaHy, KM B TIOAAIBIIOMY Oy/ie TPaHCIUIAHTOBAHO pe-
LUITIEHTY.

CTopoHHM, BCTyNam4W y NpPaBOBIIHONICHHS MO HAJaHHIO TO-
CIIyT, IParHyTh AOCATHYTH NIEBHOTO e(eKTy Bix mociyru. Tomy, kpim
BUYMHEHHS TEBHOI JisSUTHHOCTI (orepartii), BUKOHAHHS JOTOBOPY IPO
HaJaHHA TOCIYT TIOBHHHO III€ MPU3BOIUTH JIO MEBHOTO PE3yIbTaTy.
[Ipu nboMy oTpHMaHUH pe3yiabTaT He HAOyBae€ OpEYeBICHOI (hOpMHU.
JloOposiKicHICTh HaJTaHHS TIOCTYT OyjIe 3aJieXar BiJl JOCATHCHHS 3a-
IJJAHOBAHOIO pe3yiibrary. Tomy B 00’€kTax 3000B’s3aHb i3 HaJaHHS
MOCIIYT € Ba)KJIMBOIO HE TINBKH MisSIBHICT, ane i edekr Bix Hel [1,
c. 74]. Otxe, MpoBEACHHSI OTEPAIlii MO TepecaIli CTBOPSHOTO opra-
HY OJJHO3HAYHO IEPEeCcIiAyl0Th METY JIIKyBaHHS Ta PATYBaHHS KUTTA
XBOPO1 0COOH.

VY mpuBaTHONPAaBOBOMY 3HAYEHHI MOCIyra BUCTYMAE K 00 €KT
LMBIJIBLHOTO MIPABa, 1 3aBJISKH [IbOMY BIJIHOCUHH 3 ii HaJJaHHsI CTAlOTh
MIPEIMETOM PETYIIOBaHHS 3000B’A3aJIbHO — TPaBOBHX HOpM. [lpm
aHai31 MPaBOBITHOCHH BIIACHOCTI YITKO TIPOSBIIAETHCS 1 TOH (PaKT, 110
MIOCIIYTH, SIK 1 pedi, MPOXO/ATh IpoIiec MpuBiIacHeHHs. Lle € cBimuen-
HSIM HaJIS)KHOCTI TIPaBOBIAHOCHH 13 HaJIaHHS MOCIYT 10 MAWHOBUX 1,
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BiJNOBIZIHO, TAKKMX, 10 CTAHOBIATH MPEIMET LUBIIBHO — MPABOBOTO
peryitoBaHHs.

HuBiTbHMIA KOZIEKC YKpaiHU BITHOCHUTH MOCITYTH IO YUCIa 00’ €K-
TiB IUBUTEHUX TIpaB (cT.. 177 LIK Ykpainu), ajie He MiCTHUTB 1X JIeTajlhb-
HOTO BH3Ha4YeHHs. [IpoTe, Hajatoum mociryraM Takuii cTaryc, 3aKOHO-
JIaBeLb yXKE LM BUSIBIISIE CBOIO TIPUHLIUIIOBY MO3MLIIO LIO/0 MOCIYT.
VY TocnionapchkoMy Kofiekci YKpaiHW MOCTYTM Ha3BaHi SIK OKpEMH
CaMOCTIMHUH BHJI EKOHOMIYHOT isJIbHOCTI Ha PiBHI 3 BUPOOHHIITBOM,
TOPTiBJICIO Ta BUKOHAHHAM poOiT (cT.. 3 ['K Ykpainn).

Came TTOHSATTSI TOCTYTH € CKIIagHoro Kareropiero. Crarts 901 1K
YKkpaiHu onucye MOCIyTy, a TOYHIIIE, TPEMET TOTOBIPHOTO 3000B’sI-
3aHHS 3 OIJIATHOTO HAJaHHS MOCIYT, BUKOPUCTOBYIOUM KaTeropito mii
Ta JISTIBHOCTI (3pOOMTH MOCIYTY 3HAYHUTh <«3IIHCHUTH Hii», «31ikc-
HUTH JisTIBbHICTBY ). 3’CyBaTh CyTh TOCIYTd MOXKHA 4epe3 11 xapak-
TEPUCTUKY SK TIEBHOTO HEOPEUEBIEHOTO EKOHOMIYHOTo Ojara, sKe
BHUMIIIIO 3 TIOHATTS Pedi, IO chopMyBaocs IIe B pPUMCHKOMY TIpaBi,
PO3IIUPHUIIOCH 1 CTAJIO OXOIUTIOBATH HE TIJBKHU TLIECHI MIPEIMETH, ajie
W iHmmi gii oci6 [1, c. 78].

BpaxoByroun BUIIIEBHKIIAJICHI OCOOIMBOCTI TIOCIYTH B I[JIOMY,
MU MOXKEMO TPUITH 0 BHCHOBKY, II0 CTBOPEHHS KIIOHOBAHOTO Op-
ra"y BOJIOJi€ aOCOJIOTHO BCIM MEPETIKOM BiIMITHHX O3HAaK 1 HaIps-
My 3aJIeXKHUTh BiJ CTEIliaiicTa, sSIKHH 3MIHCHIOE CTBOPSHHS OpTaHy, €
HEMOBTOPHUM Ta €KCKITFO3MBHHM IT0 CBOil (DYHKIIIOHAIBHIN XapaKTe-
pHUCTHULI 1 BUpaXXaeThCsl B KOPUCHOMY e(eKTi Ul PEeLUIieHTa, SIKUi
TaKWil OpraH OTPUMYE B MPOIECi 3A1CHEHHsI TPaHCIIaHTaLlil.

OCHOBOIO BUHHKHEHHSI 3000B’s13aHb 3 HAJIAHHS MOCIYT € [UBLIb-
HO — TIPaBOBH J0TOBIp. BimmosigHo 10 cT.. 626 LIK Ykpainu «moro-
BOPOM € JIOMOBIICHICTb TBOX a00 OLIBIIIE CTOPiH, CIIPSIMOBaHAa Ha CTa-
HOBJICHHSI, 3MiHY a00 NMPUITMHEHHS IUBUIEHUX TIPaB Ta 00OB’A3KiBY.
3a CBO€IO CTPYKTYPOIO LMBIIBHO — PABOBHI JOTOBIp CTAHOBHUTH CH-
CTeMy MPaBOBUX 3B’SI3KiB MiX HOTO y4acHHKaMH, iX Jii B MeXax BU-
3HAUEHOTO MEePioJly Yacy, CIpsSMOBaHi Ha IOCATHEHHS TIEBHOTO Pe3yJib-
taty. JloroBip, Ha BiIMiHY BiJ IPaBOYMHY XapaKTEPHU3YETHCS CBOTMH
BHJIOBUMH O3Hakamu. llo-mepie, Ha MPOTUBAry OXHOCTOPOHHBOMY
MIPaBOYHHY, KU € JIi€t0 (BOJICBUSBICHHSIM) OJIHI€T CTOPOHU (0CO0M),
B JIOTOBOPi BUSIBIISIETHCS BOJISL IBOX 200 KIIBKOX CTOPiH, CIIPSIMOBAHUX
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Ha JIOCSITHEHHSI CHIIBHOTO JUISL HUX MPaBOBOTO pe3ynbraty. Jlorosip
30pi€HTOBAHUI HA BCTAHOBIICHHS, 3MiHY YW NMPHUIWHEHHS [UBIIBHUX
mpaB Ta 000B’s13kiB [1, ¢.101].

JloToBip BiApI3HAETHCS BiI IHINX IOPUAUIHUX (HAKTIB THM, IO
BiH HE TIJIBKHU JIA€ IMIJCTaBH YIS 3aCTOCYBaHHS Ti€l Y 1HIIOI HOPMH
IIpaBa 3a JJAaHOTO KOHKPETHOTO BUITAJIKY 1 JJIsi BAHUKHEHHS, 3MiHU 200
MPUMTUHEHHS! KOHKPETHOTO MPaBOBIIHOLICHHS, aje 1 0e3mocepeiHbo
PETYJIIO€ MOBEAIHKY CTOPiH, BU3HAUAIOUM IIpaBa i 000B’s3KH y4aCHH-
KiB TIPaBOBIJHOIIICHHS, SIKE BOHU MOPOKYIOTh. TaKUM YHHOM, JIOTO-
Bip BHUCTYTIA€ CBOEPITHOIO TIPOTPAMOIO Tiii, KOOPAUHYIOUHN JisUTbHICTD
cropiH [1, c.102].

J1oroBip MiXk peIUIiEHTOM Ta MEAMYHOK YCTAaHOBOIO, BiTHOCUTh-
csl 10 Kareropii JOroBopiB Mpo HagaHHs Mociyr. OKpeMo XOoueTbes
AKIICHTYBaTH YBary Ha IMEBHUX CHeNU(IYHUX OCOOIMUBOCTIX TAKOTO
BHJTY JIOTOBODIB.

Jlozoesip npo naoanns meouunoi nocayzu

1. Puszukosuii xapaxmep nociyeu. MenndHa yCcTaHOBa, siKa 3Iiic-
HIOE TepecajKy KJIOHOBAHOrO abo MITyYyHOTrO OpraHy, OBHHHA Bpa-
XOBYBATH TOH (DakT,I0 OyIb-sKke MEJUYHE BTPYUaHHs, HABITh IPOCTa
1H’€K1is Ipenapary, Hece B co01 pH3HK YCKIaIHEHb (Y 3B A3KY 3 0CO-
OMMBOCTSAMH 1HAMBIIyaJbHOTO OPTaHi3MYy) 1 BIIMOBIAHO mepenoayaTu
HEOOXiIHI YMOBH MPH YKIJIAIEHHI TOTOBOPY, BKIIOUHUBIIN TTOTOKCHHS
po iH(GOPMOBaHy 3TOJly PEUHITI€HTA MIOJ0 PHU3UKOBOTO XapakTepy
TaKoi orepartii.

1. Axicmv naoauns nocayeu ma uac euxonanwsi. BpaxoByroun
MOJIOKEHHS II0JI0 PU3UKOBOTO XapaKkTepy HaAaHHS MEJAUYHUX MOCTYT
B IIJIOMY, SIKICTh TaKUX MOCIYT HE MOXKe OyTH rapaHTOBaHa B MOBHIH
Mipi, TOMY 3a 3arajJlbHAM TIPaBUJIOM aJICKBaTHICTh HAJIAHHS MOCITYTH
(CTIBBIAHONIICHHST MK BUMHEHWMH JisIMH Ta OTPUMaHHM pPe3yJIbTa-
TOM) 4YacTO BHKOPHCTOBYETHCS 3aMiCThb (PaKTUYHOIO pe3yabrary. B
CBOIO HYEpry, TepMiH BUKOHAHHS IOCIYTH B JOTOBOPI MPO HaJaHHS
MEJIMYHUX MOCTYT (SK y BHNAAKY 3 KJIOHYBaHHSIM OpraHy, Tak 1y BU-
MagKy 3 HOTO TPaHCIDIAHTAIlIEI0) MOYKe OYTH 3a3HAYCHO TUTBKH IIPH-
OnM3HO.

11I. 3micm doeosopy. B 3anexHOCTI BiJl BUAY TOCTYTH, SIKa Ha/Ia-
€TbCs, HEOOX1THO BpaxoBYBaTH MpaBa Ta 00OB’SI3KM JIOHOpa, Cliewia-
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JIiCTa, MEJIMYHOI YCTAHOBH Ta PEIUITi€EHTa. BiTHOCHHYN MiX MEUYHU-
MU yCTaHOBaMH Ta FPOMasTHAMH MalOTh CKJIaIHY CTPYKTYpY: iX 3MicCT
YTBOPIOIOTH KiJIbKA TPy MpaB Ta 000B’I3KiB, TIOB’3aHUX MK CO0OTO.
[Tepma rpyma BKIIIO9a€E B cebe OCHOBHI ITpaBa i 000B’SI3KH TOTOBIpHUX
BiJIHOCHH: ITPaBO TPOMAISIH IS 3a0e3MeueHHs SIKOCTI METUYHOI J10-
MIOMOTH 1 KOPECTIOHTYIOUHH JaHOMY TIpaBy 000B’ 30K MEANYHOI ycTa-
HOBHM Ha HaJIe)KHE HaJaHHsI Ta 3a0e3TeUeHHs Takoi JonoMoru. [ poma-
JITHU MarOTh MPaBO MOBIAOMIIATH HEOOXiJHY iH(pOpMAIiI0 TIPO CTaH
CBOTO 3/10pOB’Sl Ta MEMYHA YCTAaHOBA TOBUHHA MIATPUMYBATH KOH(]i-
TEHITIHHICT OTPUMaHOI MEIUIHO1 1HGOpMAITii; TPOMaISTHIH Ma€ Tpa-
BO 3aIlIPOCUTH PO3’CHEHHS 010 JA1arHOCTUKH, METOIB JIKyBaHHS i
MOJKJIMBHX HACII/IKIB, B CBOIO YePTy MEIMYHUN 3aKi1a] 30008’ I3aHHHA
HaJaTH Take po3’sicHeHHs. [[pyra rpyna mpas i 000B’s3KiB, SKi MO-
KyTh OyTH 3a3Ha4YCHI B JIOTOBOPI Meperoavae mpapa, ki nepeaoaveHi
JUIsl TIEBHUX KaTeropiit rpomajsid, abo Halexarb MEJUYHUM YCTaHO-
BaM IIPH OCOOJIMBHX 00CTaBHMHAX XBOPOOH, TPABMHU TPOMA/ISH.

1V, Ilpasosuii cmamyc KNOHOBAHUX MA WMYYHO CMBOPEHUX Op-
2anie. SIk Oylo JOCIHIIKEHO B MOMEPEHIX po3Aiiax JaHoi podorw,
opranu ab0 TKaHWHH, BUIIY4YEHi B )KHBOTO JOHOpa abo B 0cobH, 110
roMepIia, OTPUMYIOTh CTaTyC peded, 0OMEKEHUX B LIUBLILHOMY 000-
pOTi 3 MOMEHTY BiifiNeHHs (BWIy4eHHs) iX 3 opraHizmy. [lo3a me-
JKaMH JIFOACHKOTO OPTaHi3My B IIUJIOMY, OpTaH! SIK OKpeMi pedi BOJIO-
JUIOTh BIIMITHHUMHU iHIUBIAyaJTbHUMHU XapaKTEPUCTHUKaMH (BiK, CTaH
3[0pPOB’sl, TPYIOI0 KPOBi, Baroo, FreHETHYHUMHU XapaKTEPUCTUKAMH).
KpoB ntonuHm i TpaHCIUIAaHTATH, BIIIUICHI BiJl OpraHi3My, € Cliellialb-
HUMH PEYaMHU, SIKi CITy’KaTh PATYBUILHUMH 3aC00aMH JUTSI BiTHOBJICH-
HS 3I0pOB’ s TamieHTiB. KpoB, sk pid Ma€ MeBHE CIIOKUBUC 3HAYCHHS.
Sk 6aurMo, MOYKEMO BBa)KaTH, IO OPTaHHM, BiJOKPEMIICHI BiJ OpraHi3-
MY, KPOB, MO)KYTh BUCTYIIATH B SIKOCTi 00’ €KTiB IIUBUTLHO-TIPABOBOTO
JIOTOBODY.

V. Llina 0ozosopy. 3a 3aralbHUM NPAaBUIOM BiTHOCHHH JIOHOP-
CTBa OpraHiB Ta TKaHWH MOBWHHI OyTH BUKIIOYHO OezoriartHi.Bei
MDKHApOIHI OKYMEHTH, SIKI PeryiioloTh NHTaHHS TOHOPCTBA Ta
TpaHCIUTAHTAI1, 3aKPITUTIOIOTH TOJIOKEHHS, IO OopraH ad0 TKaHWHA
HE MOXYTh OyTH MPEIMETOM JIOTOBOPY KYTIBII — Mpojaxy. Tum He
MEHIIIe, He MOYKHA BiJIKUIaTH HEOOXiTHICTh BiIIIKOAYBaHHS BUAATKIB,
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IO MOB’s13aHi 3 omepaliero (BTpara B 3apoOiTHIH miari abo BUAATKH
Ha JI0JIAaTKOBE XapuyBaHHs Ta peadimitalito). Sk 6ayumo, B IiHY J10-
TOBOPY PO HaJaHHS MOCTYT (MTPOBEACHHS TPAHCIUIAHTAIIIT) TOBUHHO
OyTH BKJIIOYCHO YMOBH IO (DiHAHCOBE BIIIIKOMYBAaHHS TOHECCHUX
JIOHOpOoM BHTpar. lIpore, HOTOBipHE PETryIIOBaHHS BiTHOCHH «PEIlH-
ME€HT — MEJMYHA YCTAHOBA» TIOBUHHO TiepeAdauaTy IeBHY (hiHAHCOBY
BHHArOpOJLy ITiJ1 4ac HaJ[aHHS BIAMOBITHUX MOCIYT. B cBOMO uepry, me-
JIMYHA YCTAHOBA B 3B’513KY 3 MPOBECHHIM OIepallii o TpaHCIIaHTa-
1ii opraHiB Mae MpaBoO Ha KOMIIEHCAIIIO 32 BUTPadYeHI MEeTUKaMEHTH
Ta OIIIaTy Mpalli MEIUIHOTO TTepcoHary. OTxe, MOXKHA TIHTH BUCHOB-
KY, IO JJAHUW THII JJOTOBOPIB Oy/Ie HOCUTH OTUIATHHIA XapakTep.

Jani noroBopu OyayTh HOCHUTH XapakTep peallbHUX JOTOBOPIB,
OCKIJIBKM OKPIM 3aKpIIUICHHS JIOMOBJICHOCTEH IIOM0 BCIX ICTOTHHX
YMOB Iepe10adaoTh TaKOXK Mepeaady CTBOPEHOrO OpraHy Ta IpoBe-
JICHHSI TPaHCIIAaHTAIlil 3 BAKOPUCTAHHIM KIIOHOBAHOTO OPIaHy.

Taxum 9rHOM, TOTOBIp TIPO HAJAHHS MEAWYHOI ITOCIYTH 3 TIepe-
CaJKH OpraHiB (YKIQACHUN MK METUYHOIO YCTAHOBOIO Ta PELHUITIEH-
TOM) MOXXHA BIJIHOCUTH JI0 TPYIH JIOTOBOPIB PO HAJAHHS TOCTYT Ha
OCHOBI IPOaHaTiI30BaHUX OCOOIMBOCTEN — 1€ € ABOCTOPOHHIMN, peajib-
HUH Ta OIUIATHUHN JOTOBI.

/Jlozogip npo eurkonanna podim (cmeopennsa avo KioOHY8aHH:A
opzany)

JlaHwii 1OTOBip MOXHA MpOaHANi3yBaTH B KOHTEKCTI cTarTi 837
LK VYkpainu, BiIMOBIIHO 10 SKOI «0qHA CTOpPOHA (IMiIPSIIHUK) 30-
0OB’sI3y€ThCS Ha CBIM PU3WK BUKOHATH MEBHY pOOOTY 3a 3aBJIaHHSIM
JPYyTOi CTOPOHH (3aMOBHHUKA), @ 3aMOBHHUK 3000B’I3YETHCS IPUITHITH
Ta OTUIATUTH BUKOHAHY pOOOTY»[2].

JlismpHICTB IO KIIOHYBaHHS OpTraHy abo Horo CTBOpEHHS TOB’ s3a-
Ha 3 TIEBHUM PU3UKOM, a/KE CTIEIialliCT, OTPUMYIOUH YHIKAIIbHUH 10
cBoill xapakrepuctuui marepian (JAHK) Ta 3pilicHIOIOuM KIOHYBaHHS
OpraHy He MOXe JI0 KiHI[ TapaHTyBaTH aOCOJIOTHE Ta CTOBIJICOTKO-
BE TIOBTOPEHHSI BCIX (DYHKIIH OpraHy, IPOTOTHII SKOTO CTBOPIOETHCSL.
Te came cTOCY€ThCS 1 BUIAKIB CTBOPEHHS IITYYHUX OPraHiB, sKi 3a
CBOEIO TIPUPOJIOI0 € 3aMiHHUKAaMW OCHOBHUX (PYHKIIIM OpraHy, sSKHH
BTPATUB CBOIO KUTTEIISUIbHICTb.
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XapakTepu3yloun AaHWi JOroBip HEOOXiAHO IpoaHasi3yBaTu
Horo icrotHi ymoBH. Tak, mpeaMeToM 1aHOTO JOTOBOPY BHCTYIA€ BU-
KOHAHHS POOOTH MO CTBOPEHHIO KIIOHOBAHOTO 200 IITYYHOTO OpraHy.
JloroBipHE peryiIfoBaHHS BiTHOCHH «CIICIIaliCT — MEIUYHA YCTaHO-
Ba» TOBHHHO Iependadatd NeBHY (piHAHCOBY BHHATOpPOIY IIiJ[ 4ac
HaJaHHS BIAMOBITHUX poOiT. Tak, CHemiaicT, SKuii 3A1HCHIOE Tisib-
HICTb 110 KJIOHYBaHHIO OpraHy Mae MpaBo Ha OIIaTy HOro AisIbHOCTI
3a BUKOHaHY pOOOTY, IO HAJIa€ OIUIATHOTO XapakKTepy IaHOMY JOTo-
Bopy. CTpOK BHKOHAHHS, AK 1 B JIOTOBOP1 IIPO HAJAAHHS MOCITYT MOXKeE
OyTH BCTAHOBJICHO MPHUOIN3HO, OCKUTEKH Yepe3 CIenu(iky MisbHO-
CTi 110 KJIOHYBaHHIO OpPT'aHiB HE MOKHA BU3HAYUTH YiTKUN TEPMiH BH-
KOHAHHS 3aMOBJICHHSI.

Cy0’exTHHH CKJIa]l JAaHOTO IOTOBOPY Nepeadayae HassBHICTh IBOX
CTOpIH — cremnianicra, siIKuii Oyae 3ificHIoBaTH PoOOTH IO KJIOHYBaH-
HIO OpraHiB, Ta MEJUYHOI YCTaHOBH, SIKa BUCTYIIa€ 3aMOBHUKOM. Ta-
KUM YHHOM JTaHUH JOTOBIP € TBOCTOPOHHIM.

Jozogip npo naoannsa dionoziunux mamepianie

SIKIIO TOBOPHUTH IPO IHIIY KaTeropiro JOTrOBOPIB, SIKi MOBHHHI
YKJIaJaTHCh, SIKIIO MOBA i€ PO KIOHYBaHHS OpraHy, TO JaHUH BUJ
JIOTOBOPY — JIOTOBIp MPO HaJaHHs Oi0JOTIYHMX MarepialliB — HE Tie-
penbadenmii L{luBUTBHIM KOIEKCOM YKpaiHW Ta HE TiAmanae mia xKo-
JIeH 3 BH/IIB IUBUIBHO - IPABOBUX JIOTOBOPIB.

AHaJIi3yI04M XapaKTEPUCTHKH AAHOTO JIOTOBOPY, TO MOXKHA 3ay-
BaXUTH, 10 BiH BMIIIy€ B ce0e SIEMEHTH Pi3HUX KaTETropii JOrOBO-
piB. Taxk, ocoba — nonop JJHK — nepenae cBiii Oionoriunuii Marepiai
JUIsL CTBOPEHHS! (KJIOHYBaHHSI OpTaHy) B KOPHCTYBaHHS CIICIalliCTy,
SIKUY TIOBUHEH CTBOPHUTH 3 JTAHOTO Marepiajly BiAMOBIIHUN OpraH.

[IpaBoBwuii cTaryc 610J0TITHOTO MaTepialy HEOOXiTHO MpoaHaTi-
3yBaTH B KOHTEKCTI MOHATTS «MaiHO» sl MOAAJIBILIOIO BU3HAUYCHHS
BUJY JOTOBOpY, SIKUH Oyle 3aCTOCOBYBATHCH AJISI LIMBIIBHO-IIPABO-
BOTO PETYNIOBaHHS BiAMOBiIHUX BigHOCHH. Sk 3a3HaumB O.B. [3e-
pa,«...MpaBUIbHE PO3YMIHHS TePMiHA «MAaWHO» y PI3HUX 3HAUCHHIX
MPAaKTUYHO BKJIMBE JUIS BU3HAYCHHSI KOHKPETHUX TIpaB Ta 000B’s3-
KiB CTOpIH y TIPaBOBITHOCHHAX, JI¢ MAWHO BHCTyTA€ 00’ EKTOM TIpaBa,
MOTPIOHO MIOpa3y BU3HAYATH 3MICT JaHOTO TEPMiHA MUISIXOM TIyMa-
YEHHsI TEKCTY IPaBoOBOi HOpMU» [3].
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3ynuHUMOCH JeTalbHille Ha aHaji3y MmoyokeHb L{uBinbHOTO
KOJICKCY YKpaiHH, BIAMOBIIHO O SIKUX ITiJI MOHITTAM «MaiHO» pO-
3yMIETBCA OKpeMa pid, CyKyIHICTh pedei, a Tako)X MaiHOBI IpaBa
Ta 000B’s3ku. Biamosimao mo ct. 179 LK pivydro € mpeamer mare-
pialbHOTO CBITY, MO0 SKOTO MOXKYTh BHHHKATH IIUBLIBHI IpaBa Ta
000B’sa3ku. BonHovac ciij 3a3Ha4uTH, 110 BIAIOBIAHO 10 4. 2 ¢T. 190
LK maifHOBI mpaBa € HECMIOKUBHOIO PIYUIO 1 BU3HAIOTHCS PCYOBUMH
npaBamu [2].

[Tix MOHATTSIM «MaifHOBI TIpaBa Ta 00OB’SI3KM» BIAMOBITHO JO CT.
3 3akony Ykpainu «[Ipo omiaky MaitHa, MAaifHOBHUX TIpaB Ta Mpodeciii-
HY OIIHOYHY MisUTBHICTh B YKpaiHi» HEOOXITHO PO3yMiTH «Oymb-siKi
mpaBa, MOB’s3aHi 3 MalHOM, BiAMIHHI BiJ IpaBa BJIACHOCTi, y TOMY
YHCIl TpaBa, SKi € CKJIaJ0BUMH YacTWHAMU IpaBa BIAacHOCTI (Tpa-
Ba BOJIOJIHHS, PO3MOPSPKEHHS, KOPHUCTYBaHHS), @ TAKOX 1HIII CIie-
umgivHi mpaBa (IpaBa HA MPOBAKEHHS ISIBHOCTI, BUKOPUCTAHHS
TIPUPOTHHUX PECYPCIiB TOIIO) Ta ITpaBa BUMOTH» [4].

Bu3HauuBIIM CKIIAZOBI €JIEMEHTH HOHSTTS «MAHO» MOXHA Iiii-
TH BHUCHOBKY, 1110 Oioyoriunuil marepiai — B HamoMy Bunaaky JTHK
— MOYKHa BIJJTHOCHUTH JIO KaTeropii «piu», sika Oyjae oOMexeHa B IH-
BUJIBHOMY 00OpOTi 1 Oyae Ha0yBaTH TaKOTO CTATyCy BUKJIFOYHO MIiCIIs
BUKOHAHHS TICBHUX YMOBHOCTEH I[OI0 MPABUIBHOCTI OTPHUMAaHHS Ta
30epeKeHHS TAKOTO MaTrepiay.

[Ipoanani3zyBaBIIM MOHATTA T 3arajibHi XapaKTEPUCTUKU LIUBLIb-
HO — TIPaBOBUX 3000B’sI3aHb Ta AOTOBOPY PO HaJaHHS 010I0TIYHOTO
Marepiajly MOKHa TIHTH HACTYITHOTO BUCHOBKY:

1) Hoecosopu npo nepedauy matina y éracuicms. Jlani 1oroBopu
CIpsAMOBaHi caMe Ha Iiepeaavdy MaiiHa Bij ofHiel ocoOu iHIIii y Biac-
HICTb JIJIs1 3MIHCHEHHS BiAIOBITHO TTpaBa BOJIOMIHHS, KOPUCTYBaHHS TH
po3nopspkeHHst TakuM MaiiHOM. [lpu nepenadi noropom JJIHK cBoro
0i0JI0riYHOTO MaTepialy creLianicTy, SIKui Oyne 3aiiiCHIOBaTH KIIOHY-
BaHHsI OpraHy, TaKHi MaTepiall y BIacHICTb HE EPEaeThCs, OCKITBKH
CHEIIJIICT OTPUMY€E MaTepiall JAJisl 3AIHCHEHHS IEBHOTO BHy pOOIT 3
MTOJIANTBIIIO0 TIEPEAavYeto TOTOBOTO OpTraHy MeINYHii ycTaHoBi. Takum
YUHOM MM HE MOJKEMO BiTHECTH JOTOBIp PO Mepeaady 0ioIoTigHOTO
Marepiajy 10 JOrOBOPIB IIPO Mepeaavyy MaiiHa y BIaCHICTb.
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2) Hoeosopu npo nepedauy maina ¢ mum4acose KOpUCchy8auHs.
Oco0JIMBOCTSIMH JIaHOT TPYITH JOTOBOPIB € T€, 1[0 MalHO MePEelacTh-
Cs B THMYACOBE KOPHUCTyBaHHS. BimmoBigHO 10 monokeHb [maBm 58
LuBinpHOTO KOZIEKCY YKpaiHHM MpEeIMEeTOM IOTOBOPIB PO Iepenady
MaliHa B TUMYacOBE KOPHCTYBaHHS MOXKE OyTH pid «siKa BH3HAYCHA
1HAMBIAyaJIbHUMH O3HaKaMu 1 sika 30epirae cBill MEpBICHUN BHUIVISI
IIPU HEOAHOPA30BOMY BUKOPUCTaHHI (HecmoxuBHa piuy [2]. HoHop
JIHK nepenae cBiit GiojoriuHuil Marepiai cremiaiicty 0e3 MOXINBO-
CTi TIOBEpHEHHS HOTO B MaitOyTHHOMY. OKpIM TOTO, TIPOBEICHHS Bij-
TTOBITHUX IiK 3 010JIOTIYHUM MaTepialioM He T03BOJISIE 30eperTH HoTo
TIEPBICHUI BUIIIA]] Yepe3 caMy MEIUYHY CHEelu(iKy Takoro marepia-
ay. Takum urHOM, TOTOBIp PO HaJaHHS 0i0JOTIYHOIO MaTepiary He
MOJKHA BIJIHECTH 1 JIO IaHOT I'PYIH JJOTOBOPIB.

3) Hocoeopu npo euxonanus pobim. BinnoBigHO 10 3arajibHOL
XapaKTEPHUCTHKH JTAHOTO BHUY JOTOBOPIB, 0c00a — BUKOHABEIIb JIOTO-
BOpY HE Tepenae MaifHO (y BIACHICTh YM TUMYACOBE KOPUCTYBaHHS,
BIJITUTaTHO YW OE30TUIATHO), a 3000B’SI3y€ThCS 3MIHCHUTH TIE€BHI Jii,
BHUKOHATH IEBHY poOOTY, CIPSMOBaHy Ha JOCSTHEHHS IEBHOTO pe-
3yJBTaTy, SIKUH B OJAIBIIOMY Oy/e MepeaaHo 3aMOBHUKY. B poroso-
Py TIpo HajaHHs O10JIOTIYHOTO Marepiaxy TOBUHHO OyTH 3a3HA4YCHO
[Tb OTPUMAHHSI TaKOTO Marepially 3 TOAaJbIINM BHKOPHUCTAHHIM
HOTO /ISl KIIOHYBaHHS Ta CTBOpeHHs oprany. [IpoTe nanmnii norosip He
OyZie BiIHOCUTHCH J0 TPYITH JIOTOBOPIB PO BUKOHAHHS POOIT.

4) Jlozoeopu npo nadanus nociye. OCHOBHI XapaKTEPUCTHKH J1a-
HOT TPYIH JIOTOBOPIB MU PO3IIISIHYJIM BHILE 1 JJOCIIAMIIH, 10 JIOTOBIp
PO HA/IaHHSI METUYHUX MOCITYT, YKIaISHHH MK PEIIUTIIEHTOM Ha Me-
JTUIHOIO YCTAHOBOIO, BITHOCHUTHCS came JI0 ITi€l TPYITH JOTOBOPIB.

[lo ropuamyHili XapaKTepHUCTHUIll JaHUN JOTOBIp Oyae: ITBOCTO-
porHIM (cy0’exTamu moroBopy € moHop JHK — ¢isnuna oco0a, sxa
Mae TpaBo OyTH JOHOPOM OpraHiB Ta TKaHWH (BiAMOBIIHO 10 BUMOT
3akony Ykpainu «IIpo TpaHCIIaHTAIlil0 OpraHiB Ta IHIIKX aHATOMIY-
HUX MarepiayliBy) Ta CHEIIaNICT, IKHH OTpUMAaB BIIMOBIAHY JIICH-
3110 Ha TIPaBO 3MIMCHEHHS JiSUTFHOCTI, TIOB’SI3aHOT 3 KJIOHYBaHHSAM Ta
CTBOPEHHSIM OPTaHiB 3 METOIO iX IMOAAJBINO] TPAHCIUTAHTAIIT), peaTb-
HUM (OCKUIBKH B TIEPIIY Yepry MaHUH JOTOBIp rependavae nepeaaqy
0i0JI0TiYHOTO MaTepiany AJsl MOJANBIIOr0 HOT0 BUKOPUCTAHHS, a HE
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IIPOCTO JIOCSATHEHHS 3TOJIH II0JI0 BCiX ICTOTHUX YMOB JIOTOBOpY), Oc-
3omnatHuM (mepenada qonopoM coro JIHK He moknmamae Ha HBOTO
JKOTHUX BUTpAT IIOA0 peadimiTariii mcis ornepartii, abo BTpaTH B 3a-
pOOITHIH 1T, K 1€ € Y BUMIAAKY TOHOPCTBA OPTaHIiB Ta TKAHUH).

IcToTHIMU yMOBaMHU TaHOTO JIOTOBOPY €: IPEAMET JIOTOBOPY (TIe-
penada noropom ceoro JJHK mmst momanpmioro ioro BUKOPUCTaHHS),
CTPOK iioro aii (OCKUTbKM JaHHW AOTOBIp € peajbHUM, TO BiH yKJa-
JIAETBCS HAa CTPOK, KU € HeoOXiqHUM i nepenadi joHopoM JJHK
CBOTO O10JIOTIYHOTO Marepialy CIeIianicTy, i MPUIHHSIE CBOIO [0
ITiCTIsT TaKol Tepenadi), MiHa JOTOBOPY (K yke OyIIo 3a3HaYeHO BHUIIC
JIOTOBIp TIPO HaJlaHHS 010JIOTIYHOTO Marepiany € Oe30IIaTHUM ), Ipa-
Ba Ta 00OB’S3KH CTOPIH.

BucnoBku. BpaxoByroun BuIlleBUKIIaIeHE, TPONOHYETHCS BHE-
ctv 3MiHH 110 LIMBiTbHOTO KOzlekey YKpaiHu, SIKOIO 3aKpIlTUTH HACTYII-
HE:

«3a 0ocoeopom npo Haoamms Oiono2iuHO020 Mamepiany 0O0HA
cmopona (donop JIHK) nepedac inwiii cmoponi — cneyianicmy, axkutl
30ICHIOE CB010 OISIbHICMb BIONOBIOHO 00 BUOAHOL IYeH3Il, 3 N00Ab-
WUM BUKOPUCTAHHAM THAKO20 MAMeEPIany 015 KIOHY8AHHS OP2aHY.

IIpeomemom 0ozo6opy npo nadanus O6ion02iuHo20 mamepiany €
mamepian, AKUX 3a c8o€to npupodoio emiwye JJHK moounu ma 3naxo-
OUMbCA Ha 8I0NOBIOHUX HOCISIX.

Jloeo6ip npo HadanHs OION0CITYHO20 MAMeEPIATY € CIPOKOBUM, pe-
AbHUM Ma Oe30NAAMHUM 002080POM.»

[lizcymoByroun Bce BHILIEBHKIAACHE, HEOOXiIHO 3a3HAYUTH,
IO MPaBOBUM MEXaHI3MOM TPAHCIUIAHTAIlil KIIOHOBAHUX Ta INTYYHO
CTBOPEHUX OPTaHiB € YKJIaJ[eHHsI HACTYITHHUX JIOTOBOPIB:

1) JloroBopy mpo HamaHHS OIOJOTIYHOTO Marepiany, SKUH He
BIIHOCUTBCS JIO YKOJHUX 3 ICHYIOUHMX BUJIB IMBUIEHO — TPaBOBUX
JIOTOBOPIB Ta MPOMOHYETHCS 10 3aKpimieHHs B LluBinsHOMY Komekci
VYkpainu.

2) JHoroBopy npo BUKOHAHHS poOiT (KJIOHYBaHHS a00 CTBOPEHHS
Oprany), SIKMii MICTUTh O3HAaKH JOTOBOPY MiJIPSIY, B SKOMY HiApSA-
HUK (CITCIIaJIiCT, MO 3iHCHIOE KJIOHYBaHHS a00 CTBOPECHHS OpTaHy)
3000B’s13aHUH 3MIHCHUTH 3a TUIATY IIEBHY POOOTY, 1[0 HOCUTh PU3HKO-
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BHI XapakTep, BIAMOBITHO JIO 3aMOBJICHHS, 3/IIICHEHOTO MEIUYHOIO

yCTaHOBOIO.

3) HoroBopy mpo HalaHHS MEIUYHUX MTOCIYT (TPAHCIUIAHTAIIII0
KJIOHOBaHMX a00 ITyYHO CTBOPEHUX OPTaHiB), BIAMOBITHO O SKOTO
MeJNYHa YCTaHOBa 3000B’s3aHa 3AIMCHUTH MEPECaJKy KIOHOBAHOTO
a00 IITYYHO CTBOPEHOTO OPraHy PEIHITiE€HTY.

1. Bacunvesa B.A. L{usinvho — npasose pe2yniosants OisAIbHOCMI 3 HAOAHHS.
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Oramuuk LP. Mexani3m 3ailicHeHHs TpaHCILIAHTALIl IITY4HO CTBOPEHUX
Ta KJIOHOBAHUX OPraHiB.

CrarTs TpHUCBSIUCHA aHAJi3y BHKOPUCTAHHS aJbTEPHATHBHUX CIIOCOOIB OTpH-
MaHHS JIOHOPCHKHX OpPTaHIiB Ta 0COOIMBOCTEH JOTOBIPHOTO PETYITIOBAHHS BiJIHOCHH
Mmix nonopamu IHK, cneniamictamMu, MEIMYHAMY YCTaHOBaMU Ta peUIi€cHTaMu. B
PpoOOTI 311iHiCHEHO XapaKTEPUCTUKY JOTOBOPY MPO HAJaHHS MEIHYHHX ITOCIYT, JOT0-
BOpY IPO BHKOHAHHS POOIT, Ta MPOMOHYETHCS 10 BIPOBAKCHHS JOTOBOPY PO Ha-
TaHHs 010JOTIYHOTO MaTepiaiy.

KuirouoBi cioBa: TpaHCIUIIaHTAIlis, JOHOPCTBO, KIOHYBaHHS, IITYYHI OpTraHHU,
ME/INYHI TIOCITyTH, BUKOHAHHS PO0iT, TOTOBipHE 30008’ I3aHHSI.

[ITamuuk 1.P. Mexanusm OCYHIICCTBJIICHHS TPaHCIJIAHTAlUKU NCKYCCTBCHHBIX U
KIIOHUPOBAHHBIX OPraHOB

Crarps TMOCBAIICHA aHAJIU3y HCIIOJb30BaHUS AJIbTCPHATHBHBIX CI10co00B 1I0-
JIYYCHUS NJOHOPCKHUX OPraHOB U ocobeHHOCTEH JAOTOBOPHOTO PEryjinupoBaHus OTHO-
wennit mexxay nqonopamu JIHK, cniennanucramu, MEIMIMHCKUMU YUPEXKICHUSIMU U
pPeHUIIMCHTAMU. B pa60Te OCYHIIECTBJIICHO XapaKTCPUCTUKY AOTrOBOpa O MpeaoCTaBJiC-
HUU MCUIIMHCKUX YCITYT, JOTOBOPa O BBIIIOJIHECHUH pa60T, 1 OpeajnaracTcs K BHEApE-
HUIO 10TOBOpPaA O MpEeAOCTaBICHUN OMOJIOTMYECKOTO Marepuala.

KiroueBble ciioBa: TpaHCIUIaHTalusA, JOHOPCTBO, KIIOHUPOBAHUE, NCKYCCTBCH-
HbIC OpraHbl, MEIUIHWHCKNE YCIIYTHU, BBIIIOJIHCHUEC pa60T, JAOTOBOPHOEC 00s13aTENLCTBO.
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Transplantation nowadays is the symbol of the new century and presents a
new branch of medicine as such. Due to the fact, that countries all over the world
are experiencing an acute shortage of organs for transplantation and donation, new
ways of solving such problems appear. The article will be devoted to description,
characteristic and differentiation of possibility and mechanisms of using an artificial
organs and organs, which were cloned from stem cells. There are three possibilities
of creating an organ — cloning of organs (therapeutic cloning), transplantation of stem
cells and transplantation of artificial organs.

One of the main questions that have to be analyzed in regards with present article
is the question of property for the organ, cloned in the laboratory. In this case there
are interests of two persons — DNA-donor and scientist. However, scientist may have
interest only in a form of patent. Thus, there is only donor, who has predominant right
to control his genetic material and the process of creating the organ and access to it.

One of the most important and protective issues, which should be included into
contract or agreement are specific rights and obligations of both — patient, donor and
medical institution.

As a conclusion, it should be noticed that in the case when cloning of organs
will be recognized as legal and will be implemented into normal medical practice,
the Parliament should adopt the legislative changes into the main laws, that will
regulate relationships between donor of DNA for creating organ, scientist, who
creates it, recipient, who receives the organ and medical authority, that conducts the
transplantation.

Keywords: transplantation, organ donation, cloning, artificial organs, medical
services, works and contractual obligations.

CuruavH M.M.

ICTOPUKO-INMPABOBI NEPEOYMOBHU
PO3BUTKY NMOHATTHA «KOPMOPATUBHUN
OOroBIP»

VIIK 347.44

P03BUTOK PUHKOBUX BiJHOCHH IPHU3BOAMTH 10 HOCTIHHOIO YyI0-
CKOHAJICHHST MEXaHi3My X TpaBOBOro perymoBaHHs. Lle crocyeTh-
csl B TEpIIy Yepry BiJIHOCHH, IO TOB’sI3aHi i3 TMPABOBUM CTaTyCOM
Cy0’€KTIB MiAMPHUEMHUIIBKOI JIISUIBHOCTI, 1 K1 32 CBOEIO IOPUIANYHOIO
MIPUPOJIOI0 € KOpPIOpaTuBHUMH. Ha mgaHoOMy erari po3BUTKY KOPIIO-
pPATUBHOTO MpaBa YKpaiHU OIHIE€I0 3 HAMAKTYaJbHIIIMX 1 HAWMEHII
BPEryJIb0BaHUX chep € MOPSI0K 3AIMCHEHHS KOPIIOPATUBHOIO YIIPaB-
JIHHS B TOCMOAPCHKUX TOBAPHCTBAX.
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Curugua M.M.

Po3rmsmatoun muTaHHS MPO KOPIOpaTHBHE NpaBo, CIIiJ| 3ayBa-
JKUTH, 1110 Ha CHOTOJHIIIHIN JIeHb BIJICYTHE OJIHE €JIMHE BU3HAYCHHS
KOpPIOPATHBHOTO TIPaBa, TOMY iICHYIOTh PI3HOMAaHITHI JTyMKH, TTOTJISAN
Ha LI¢ IMTaHHs, B TOMY YHCJ OTOTOXKHEHHS KOPIIOPAaTUBHOTIO IpaBa
3 aKLIOHEPHUM IPABOM, BiIHECEHHS 10 KOPIOPAaTWBHUX BiJHOCHH
MUTAHHS PETYNIOBaHHS BHYTPIIIHBOOPTaHi3alifHUX MpaBUII MEBHOI
oprasizaiiii, 1[0 3aCHOBaHO Ha WJICHCTBI Ta 00’€JHaHHI KamiTais[1,
c. 12].

[Tepr 3a Bce It BUBUCHHS IUX MATAHb HEOOXITHO MpOaHaTi3y-
BaTH 1CTOPit0 BUHUKHEHHS KOPIIOPATUBHOTO [IPaBa Ta KOPIOPATUBHUX
BIHOCHH.

Crin 3a3HaYMTH, O POLOHAYAIBHHUIICIO CYyYacCHOTO KOPIIOpaTuB-
HOTO MpaBa € BennkoOpuTaHis, MpaBoBi IHCTUTYTH SIKOT JISTIH B OCHO-
BY Cy4YacCHOT'O 3aKOHOJIABCTBA MPO KOPIOPATHBHE MPaBO y OUIBIIOCTI
KpaiH cBiTy. He cTana BukimoueHHsIM 1 YKpaiHa.

[IpoobpazoM cydacHUX IOPUINIHUX OCIO CTaH TakK 3BaHI «KOM-
MaHi», sIKi Mi3HIIIe CTaTH HA3UBATUCS «KOPIIOPALiIMI», a JJIs HaJJaH-
Hs IM IIPaBOBOT'O CTAaTyCy TaKi KOpHopauii miuisraiy peecTparii.

B ocHoBy kopmopariiit Oyiu MoxyiazeHi HOpMH, IO PEryIIOBaIu
BIZTHOCHHM CTBOPEHHSI KOMIIaHil, X AISUTBHOCTI, MOPSIOK peopraHi-
3arii, K1acuQikaiiro KoMIaHid, mpaBocy0’ €KTHICTh, 3aKOHOAABCTBO
TIpO IiHHI Tarnepy KOMITaHiHf, HETIaTOCIIPOMOYKHICTh Ta OaHKPYTCTBO
KoMmaHii [2, c. 32-33].

Crin 3a3HaUNTH, 10 KOPHOPATHBHE MPABO € MOPiBHIHO MOJOIO0I0
ramyssio npaBa. Ha Tepenax Hamoi Aep:kaBd BOHO IMOYATI0 aKTHBHO
PO3BHBATHCS ICIS POTOJIOLICHHS HE3aJIS)KHOCTI YKpaiHH, KoJH OyB
MIPOTOJIOIIEHUI Kypc TIepexoiy Bif TUIAHOBO-aJMIiHICTPATUBHOI 0
PHHKOBOI €KOHOMIKH. BapTo 3ayBakuTH, IO 3 METOIO NPHUBEACHHS
BITYM3HSHOTO 3aKOHOAABCTBA Y BiJIMOBIIHICTh i3 TOTOYaCHUMHU €KO-
HOMIKO-TIPaBOBUMH peatisiMu OyJ10 MPUHHATO YUMAJIO PI3HOMAHITHUX
3aKOHIB, TAKHX SIK 3aKOHH YKpainu «lIpo rocromapchki TOBapUCTBay,
«[Ipo mignpueMHunTBO», «IIpo mianpuemcrsa B Ykpaini», «[Ipo min-
Hi manepu i GoHmoBy OipKy», «IIpo nepxaBHE peryTIOBaHHAPUHKY
IIHHUX TIanepiB B YKpaiHi» Ta iHII aKTH, 0 BU3HAYAIN TPABOBHM
CTaTyc TOCIOAAPCHKUXTOBAPUCTB 1 PEKUM IIHHUX TarepiB (akiiii),
SIKUMHU 3aKpIIUTIOIOTHCS KOPIOPATHBHI NpaBaydacHUKIB LUX TOBa-
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pucts. [IpaBoBuii cTaryc COXKMBUMX TOBAPUCTB 1 CLILCHKOTOCTIONAP-
CHKUXKOOTIEPATHBIB Ta MPABOBUI PEXKUM IXHBOTO MaifHa NIEBHOIO Mi-
poto Oyi10 BU3HAYCHO, BIAMOBIAHO, ¥ 3akoHaX «IIpo BmacHicThY, «IIpo
CIIOKUBIY KooTeparito», «[Ipo ciTbChKorocmoaapchKy KOOTepario,
«IIpo xoomepariito» Ta meskux iHmMUX aktax. CiiJ 3ayBakKHTH, IO
NPUAHATTS TAKUXHOPMATUBHUX aKTiB 3aKyiano (yHIAMEHT AJS po3-
BUTKY PMHKOBHX BIIHOCHH B YKpaiHi, BlepiieOynn BU3HA4YCH] ydac-
HUKH TaKUX BIIIHOCHH — MIANIPUEMIII PI3HUX OpraHi3amniiHO-TPaBOBUX
(hopm,BKITFOUarOYN Kopropartii [3].

I3 mpuitasaTTam 28 depBHs 1996 p. Koncrturymii Yipainu mia-
IPYHTSIM HOPM KOPIIOPATUBHOTOIPAaBa CIYTYIOTh ITOJIOKEHHS CT. 42
Koncturyuii Ykpainu, sika nepeadadae npaBo KOXKHOI JTIOAMHUHA 3a-
HSTTS i IITPUEMHUIIBKOIO ASUTBHICTIO, 10 HE 3200pOHEHA 3aKOHOM, a
TAKOXK HOPMH, SIKIBU3HAYAIOTh MIPUHIIUIIOBI ITOJIOKEHHS PETYIIIOBAHHS
BiTHOCHH BiacHOCTI (ctarTi 13, 14, 41),perynroBaHHs 0COOMCTHUX He-
MaWHOBUX BimHOCHH (cTarTi 21, 23, 24, 27, 28) Tommo. Y 1996-2000
pp. OyJI0 iCTOTHO MEPENIIHYTO HOPMH KOPIOPATUBHOTO 3aKOHOJAB-
cTBa. 30Kpema, OyJ0 BHECEHO 3HauHi 3MiHU 10 3akoHy «lIpo rocmo-
JapChKi TOBAPHCTBAY.

Lleit 3akoH cTBOpPHB MpaBoOBE MiIIPYHTS JUIst GOpMYyBaHHS pHH-
KOBOI TANPUEMHUIIBKOTIH(PPACTPYKTYpH 1 BUKOHAB CBOIO ICTOPHYHY
Miciro. [lami 3aK0HOIaBCTBO IMTOBUHHO OYIIO O BiAOBITHOMETAII3yBATH
MIPaBOBUH CTATyC TOCIIONAPCHKUX TOBAPUCTB, SIKi 3alHSIIH B M 1H)-
pacTpykTypi cBoemiciie. Bumoram vacy ke He Binnoinas i L{uBinb-
uuii konexkc YPCP (1963 p.).

Omxe, mocTajga rocTpa HeOOXIIHICTh BPErYJIFOBaHHS Ha 3aKOHO-
JTAaBYOMY PiBHI TUTAHb,ITOB’ I3aHUX 13 3[1ICHEHHSM 1 3aXHCTOM KOPITO-
paTUBHUX TIPaB YYaCHHUKIB TOCIIOJAPCHKUXTOBAPHUCTB, OCKITBKH BiJl-
CYTHICTh TaKHX ITOJIOKEHb MPU3BOIUTH TO3JIOBKHBAHb 1 MOPYIIEHB 1X
npaB. Takuii cTaH 3aKOHOAABCTBA, CBOEIO YEProl0, 3yMOBHUBHEIOBIPY
1HO3eMHHX 1HBECTOPIB Ta IX IHEPTHICTb MIOJI0 iIHBECTYBaHHS KOIUTIB B
eKOHOMIKY YKpainu [4].

I3 HaOyTTsiM wmHHOCTI [lMBiMBHUM KomekcoM Ykpainu (Hamaii
— K VYkpaian) i ['ocrmomapchkuM komekcoM Ykpaiam (mamanmi — ['K
YkpaiHu) po3roydaBcsi HOBUHETAN PO3BUTKY CYYacCHOTO KOPIIOPATHB-
HOTO 3aKOHOJABCTBA. AJKe BOHU JIOAANM PsIl HOBALlI 1OCY4acHOTO
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3aKOHOJIABCTBA B Tajly3i KOPHOPAaTHBHOTO mpasa. 3o0kpema, 1o LK
VYkpaiHu BKJIFOYCHOCIICI[IAIBHAN O3/, MPUCBIYCHUH TOCIOAAp-
CBKHMM TOBAapUCTBaM, SIKMH Oarato B yomy cynepednTsl K Vikpainm.
VY masi 8 LIK Ykpainu chopmynboBaHO ACsKi 3arajibHi MOTOXKCHHS
IIPOTOCIIONApChKi TOBapUCTBa (MOHATTS Ta BUIM, MalfHO TOCHOAAp-
CBKOTO TOBApHCTBA, IpaBa TAa00OB’SI3KM YYaCHHUKIB TOIIO), @ TAKOXK
BH3HAYCHO MPABOBUI cTaTyc moBHOTO (cTarTti 119—132),kOMaHIUTHO-
ro toBapuctBa (crarti 133—139), ToBapucTBa 3 0OMEKEHOW (CTATTI
140-150) TamomarkoBoro (cT. 151) BiAMOBIMANBHICTIO, aKITIOHEPHOTO
ToBapucTBa (cTarTi 152—-162).

[IpaBoBOMY cTaTycy BUpOOHMUYMX KOOIEPATUBIB SIK BUAY MIANPH-
€MHUIBKUX TOBAapUCTB NpucBstueHocTarTi 163—-166 LIK Vkpainu. ¥
'K Vkpainu 0cHOBHOIO opraHi3amiiHo-paBoBoi0 (HOPMOIO Cy0’ €KTa
rocrioiapioBaHHs BU3HaHe mianpuemMctBo (3a cr. 191 K mignpu-
€MCTBO SIK €IWHUA MAWHOBHHA KOMIUICKC PO3IIISIAETHCSA SIK 00’ €KT
[IUBUTBHHUX TIPaB, a HE Cy0’€KT MaWHOBHUXIIPaBOBimHOCHH). [Ipo roc-
rmojlapchki ToBapucTea iaerses y miasi 9 'K Ykpainm, B sikiid maHO-
BH3HAUCHHS MOHATTA Ta Ha3BaHO BHIM TOCIOAAPCHKUX TOBAPHUCTB, iX
YCTaHOBYI JTOKYMEHTH,BUMOTH IIOJO JIEpXKaBHOI peecTparii, HaBe-
JICHO JISSIKI TOJIOKEHHSI TIPO BJIACHICTH ((hOH[IU)roCIIOIapChKOro TO-
BapHCTBa, IIpaBa Ta 00OB’SI3KM yYaCHHUKIB TOBAPUCTBA TOMIO (CTATTi
79-92 I'K¥Ykpainn). Yepiie oKpeMUM ITOJIOKSHHSIM BH3HAYEHO 3MiCT
koprioparuBHUX 1paB (4. 1 c¢T. 1671'K Ykpainn). Cepen HOpM TIpo M-
MIPUEMCTBA KOJIEKTUBHOI BJIACHOCTI SIK Cy0’€KTIBIOCHOAAPIOBAHHS Y
m1aBi 10 'K Ykpainu nepeBakaroTh MOJOKEHHS PO HEBUPOOHUUIKO-
omnepatusu [4].

OTxe, K BUAHO 31 3MICTY IOJIOKEHB NMPO TOCTOAAPCHKI TOBA-
pucTBa i BUpoOHUTiKoonepatusy, 3akpimieHux y 11K i 'K Ykpainu,
1Ii MTOJIOKEHHS TEePEBaKHO TyOIror0Th omHeoqHoro. Y crarti 92 'K
VYkpaiHu 3a3HaueHO, 10 MOPSIOK CTBOPEHHS Ta AISUIBHOCTI OKpe-
MHUX BHJIIBrOCIONApChKUX TOBapucTB perymroetsest 'K Yipainu, LK
VYkpaiHu Ta iHIIUMHU 3aKOHAMHU.

UuHHI KOAEKCH MICTATh TAKOXK TIEBHI HEBIMMOBITHOCTI (Cymeped-
HOCTI) Y peryjIiOBaHHI OTHUX ITHX CaMHUX MUTaHb KOPIOPATHBHOTO
mpaBa. Tak, po301KHOCTI M’ KOIEKCaMU TIPOCTEKYIOTHCS BITIIXOIaX
JI0 TIOAITY aKLIOHEPHUX TOBAPHCTB Ha OKPEMi BHIH, LIO0 TIEPEBaXK-
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HOTO NpaBaakIlioHepiB Ha MPUIOAHHS aKIii, NOPSIKY NPUHHATTA pi-
LIEHb OpraHaMH YIPaBIiHHS aKIIOHEPHHUMTOBAPUCTBOM, Y TOPSIKY
repeaayi mpas 3a [iIHHUMH TarepamMy Ta ASSIKUX 1HIINX TUTaHHAX.

Llle y mpomoswumisx [Ipe3uaenta Ykpaidnu y 3B’sA3Ky 3 MOBEPHCH-
HM BepxoBniit Pani misimoBroproro posmuimy LK Vipaiaum i 'K
VYkpainu 3a3Hayanocs, Mo 1i KOAEKCH MPONOHYIOTh IBaKapAHHAIEHO
MIPOTHJICHKHI ITiJIXOJM MO0 BUPIMIEHHS OJHUX 1 TUX CaMHUX IMUTaHb;
napane’IbHOICHYIOTh JIBa NIISXW PO3B’s3aHHS MPOOJIEMH 1 HEBIIOMO,
AKUM KojiekcoM — LluBinbHuM unl 0ciogapchKum, y KOHKPETHIH CUTY-
arii ciig kepyBarucs [5].

HuHni po3xomKeHHsl y MUTaHHSAX KOPIIOPATUBHOIO IpaBa CTAalOTh
MPUYMHOIO NIEBHUXTPYIHOIIIB i HEMOPO3yMiHb B iX 3aCTOCYBaHHI Ha
npaktuii. Cyau HepiaKo MO-pi3HOMY BHPIIIYIOTHOAHOTHIIHI CIIO-
pu. Xouya BaroMHMii BHECOK y PO3BHTOK KOPIIOPATUBHOIO IIpaBa BCE
K BigOyBa€eThCSI3aBAAKH TporecaM (OPMYBaHHS CYIOBOi MPAKTUKH
BHIMIEHHST KOpropatuBHUX KoHMIiKkTiBBepxoBHIM CymoM Yipaidnu
Ta Bumum rocnogapcbkuM cygom Ykpainu. lopsn i3 Tum,akryaib-
HOIO 3aJIMIIAETHCS MOTpeda BHECEHHS 3MiH 10 Ha3BaHUX MPaBOBUX
aKTIB 3 METOIOKOHCOJIiAaLlii TIOJIOKEHb PO KOPIOPATUBHI BiAHOCHHU
B ofiHOMY 3 HUX (Oaxkano —y LIK Ykpainu). [To3sutuBHMM KpoKOM Asist
PO3BHUTKY KOPIIOPATHBHOTO 3aKOHOJABCTBA CTAJNO MPUHHSITTS 3aKOHY
«IIpo minHi mamepu i poumoBuit puHOK» Bix 23.02.2006 p., KUt pe-
TYITIO€ BiTHOCHHU,IIIO BUHUKAIOTH T1iJ1 9aC PO3MIIIEHHs, 00Iry iHHUX
narepis 1 NpoBaKeHHS IpodeciiHOIAisITBHOCTI Ha POHAOBOMY PUH-
KY.

3 npuiiHaTTAM 3akoHy «[Ipo akmioHepHi TOBapUCTBa» TIIBKH 3a-
MOYAaTKOBAHO OHOBIICHHSIKOPIIOPATHBHOTO 3aKOHO/IABCTBA YKpaiuu [6,
c. 25].

[Ipore BapTO 3a3HAYMUTH, 110 KOPIIOPATUBHI BITHOCHHM XapakTe-
PHU3YIOTbCS BUCOKOIO AMHaMiuHicTIO. Ha >kajb, Ha ChOrOIHI PO3BUTOK
KOPIOPaTHBHUX BiTHOCUH B YKpaiHi 3HAYHO BUIEPEKAE 3aKOHOIaB-
CTBO, IO CHPSMOBAaHE Ha iX permaMeHTallilo. 3 onIsay Ha Iie HeoO-
XITHAM € TIPUBEICHHS HOPMATHBHOI 0a3u y BiMMOBITHICTE 13 piBHEM
PO3BHUTKY CyYacHOT pHHKOBOT €KOHOMIKH.

BaxnuBo TakoX 3ayBaKUTH, L0 TEHICHLIEI0 OCTaHHIX POKiB
y Taly3i TOCIOJAapIOBaHHS € MOCTiliHE YCKJIaJHEHHS OpraHizamiii-
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HO-TIPAaBOBHX ()OPM TOCMOAAPCHKUX TOBAPUCTB, & TAKOK BHYTPIIIHIX
KOPIIOPaTHBHUX BiJJTHOCHH, 1110 CKJIaJIAIOThCsl MIXK 1X y4acHUKamH (3a-
CHOBHUKaMH). Y 3B’SI3Ky i3 ITUM BHUHUKA€ 00’ €KTHBHA HEOOXiTHICThH
pO3pO0JICHHSI Ta 3aKOHOMABYOTO 3aKPITUICHHS CYy9acHUX MEXaHi3MiB,
sKi O MO 3a0e3MeYnTH peryIroBaHHs OpraHizaliiHUX KopIiopa-
TUBHUX BiJTHOCHH BiJIIIOBIJIHO JI0 Cy4YaCHHX CKOHOMIYHHX peaii,
y3TOKEHE 3IIHCHEHHS YYaCHUKaMU KOPIOpalii CBOiX KOPHOpaTHB-
HUX MPaB Ta BUPIIIEHHsI PI3HOMAaHITHUX KOPIIOPATUBHUX KOHQIIIKTIB.
Ha namry nymky, came 11e i COpUYHMHIIO HEOOXITHICTh MOSIBH e(ek-
THBHOTO PETYJISATOpA BHYTPINTHIX KOPIIOPATHBHUX BiHOCHH, UMM 3a
CBOEIO CYTHICTIO 1 € KOPIIOPATUBHUH JIOTOBID.

[Ile omHi€0 BaXKIMBOIO EKOHOMIKO-TIPABOBOIO MEPEAYMOBOIO BH-
HUKHEHHS TIOHSITTS «KOPIIOPaTUBHUI TOTOBIp» Ta 3aCTOCYBaHHS HOTO
SIK PEryJsiTopa KOPIOPaTUBHUX BiJIHOCHH € CTPIMKUN PO3BUTOK KOP-
ropariii y cdepi 3aiiiCHeHHS TiANTPUEMHUIBKOI AistbHOCTI. Lle mosic-
HIOETBCS TUM, 110, TIO-TIepIIIe, KOpIopallis € HalieheKTHBHIIIO0 (op-
MOIO Oprasi3zariii miAIpUuEMHHUIBKOI AISUTHHOCTI 3 OISy Ha PealibHy
MOJKJIMBICTh 3allydeHHsI HeoOXiqHuX iHBecTHiiid. Came depe3 puHOK
LIHHMX TanepiB BOHa MOKe 00’ €JHyBaTH Pi3Hi 32 po3MipaMH KarliTa-
JIM BEJTMKOT KUTBKOCTI (Di3UYHUX 1 IOPUAMYHHX 0Ci0 Auis hiHAaHCYBaHHS
CY4JaCHMX HaIpsIMiB HAyKOBO-TEXHIYHOTO ¥ OpraHi3amiifHoro mporpe-
Cy, HapOIIyBaHHSI BUPOOHHUIOTO TIOTCHITIAITY.

[To-npyre, KoXe€H y4yacHHK Kopropauii Hece JHUIIe OOMEKEeHY
BiNOBiAaNbHICTE (32 OaHKpyTCTBa (ipMHU BiH BTpadae TiUIbKH Bap-
TICTh CBOIX aKkuiii). Baxknupo i Te, o okpema ocoba MoKe 3MEHIIUTH
CBill BiacHMi (DiHAHCOBHMI PU3UK, SKIIO KyIMyBaTHME aKIlii KITBKOX
kopropariiii. Kpenutopu MoxXyTh npes’ sBUTH MPETEH311 JHIIE KOPITO-
parttii Sk IOpUANIHIA 0c00i, a HE OKPEeMHUM aKIioHepaM sIK (Pi3nIHUM
ocobam.

[To-TpeTte, KOpHOpaLisi — L€ OpraHizaliiiHO-IpaBOBEe YTBOPECHHS,
sIKe MO)Ke (PyHKIIIOHYBaTH TOCUThH TPUBAJIMIA MEPiOJ, 10 CTBOPIOE He-
00MEKEeHI MOKITMBOCTI JUIsI IEPCIIEKTUBHOTO PO3BUTKY.

3 omiAay Ha BUINE HABEJCHI IepeBaru KOPIopaTuBHOI (POPMH TO-
CTIOJTAPIOBAHHS, Ha CHOTOTHINIHIN JEeHL KOPIIOpaIis SK Cy0’ €KT IH-
BUTRHUX BiJIHOCHH € JOCUTH TIPUBAOIUBOIO, a/pke ii QyHKITIOHyBaHHS
XapaKTEePHU3Y€ETHCSI CTAOUIBHICTIO Ta BUCOKOIO MPUOYTKOBICTIO 32 yMO-
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BU €(EKTUBHOTO YNPABIiHHS KOPIOPATUBHUMH TpaBaMu. Y 3B’SI3KY
13 UM Ba)KJIMBE 3HAYCHHS KOPIIOPATUBHOTO JIOTOBOPY SIK PETYISATOPA
BHYTPIIIHIX KOPHIOPAaTUBHUX BIHOCHH B JJAHOMY BHITQJKy € I[LJIKOM
OOTPYHTOBaHUM.

Takox OKpeMy yBary Ciif NpUIUINTH TOMY, 11O 3 MPUHHATTAM
'K Vkpainu Boepiue Ha 3aKOHOAABYOMY DiBHI OyJO aHO 3arajibHe
BH3HAUCHHS KOPIOpaTHBHUX NpaB. KopnopaTusHi mpaBa — 1€ paBa
oco0u, yacTka Kol BU3HAYAEThCS Y cTaTyTHOMY (hOH[I (MaiiHi) roc-
MOIapCchKoi opraHizaiii, MO BKIOYAIOTH MPABOMOYHOCTI HA y9acTh
1i€i ocobu B yIpaBIIiHHI TOCTIOAAPCHKOIO OpraHi3aIiero, OTPUMaHHSI
MIEBHOI YaCcTKH NMPUOYTKY (IMBICH/IB) TaHOI OpraHi3ailii Ta akTUBIB
y pa3i JiKBiganii oCTaHHBOI BiAMIOBIIHO 10 3aKOHY, a TAKOX 1HIII Tpa-
BOMOYHOCTI, epei0aueHi 3aKOHOM Ta CTaTyTHUMH JOKYMEHTaMH (4.
1 ct. 167) [7].

3akoHOJaBYE 3aKPIIUICHHS BU3HAYCHHS TOHSTTS «KOPIIOPATHUBHI
MpaBa» CTBOPHIIO MOKJIMBICTH BH3HAUATH IX SIK HOBUH 00 €KT ITH-
BUTRHUX TIPABOBITHOCHH, 3pOOMIIO KOPIIOPATHBHI IpaBa 00OpPOTO3-
JaTHUMHM, a TaKOX JI03BOJIMJIO KOPIOPAaTUBHUM IIpaBaM BUCTYNATH
MPEeAMETOM Pi3HOMAaHITHUX AOTOBIPHUX KOHCTPYKLiH. 3 omisigy Ha
[le OCTAaHHIMU POKaMH 3HaYHOTO MOUIMPEHHS HAOyNO YKIaJeHHs pi3-
HOMaHITHUX KOPIOPATUBHUX MPABOYMHIB, OHUM 3 PI3HOBHUIIB SIKUX
BUCTYIIA€ KOPIIOPAaTUBHUN AOTOBIp.

Ha Hamy nymKy, akTyanbHOO IPOOIEMOI0 KOPIIOPAaTUBHOIO Ipa-
Ba € Te, U0 HA CHOTOJHINIHIN JIeHb CTATyTH MEPEBaXKHOI OLIBIIOCTI
YKpaiHCHKHUX KOpIopamiid, OCHOBHUM 3aBJaHHSIM SIKUX € BCTAaHOBJICH-
HSl 0COOJIMBOCTEH JIOKAIBHOTO PETYITIOBaHHS KOPIIOPAaTHBHUX BiJHO-
CHUH BIAMOBIAHO 10 TOTPEO X YIACHUKIB, € CKOPIIIE MPUKIIATOM «TH-
11oBO1 hopmI», HEOOX1THOT JTHIITe 1711 BUKOHAHHS (hOpMaTLHUX BUMOT
JIEpKaBHOI peecTparlii IpUANIHUX 0Ci0, HIXK aKTOM, CHPSIMOBAHHM
Ha BPETYIIOBAaHHS CKJIQJIHUX KOPIMOPATUBHUX BIAHOCHH Ta BUPIILICHHS
KOPIOPaTHBHUX KOH(IIKTIB y TOBapUCTBi. J0Ka30M IIbOTO € BHECEH-
Hs1 3MiH 10 LIK Vkpainu Ta 'K Ykpainu, 3akoHiB «IIpo nepxaBHy pe-
€CTpAIiI0 IOPUANYHHX 0Ci0 Ta Pi3uIHNX 0ci0 — mianmpuemminy, «IIpo
TOCIIOMapChKi ToBapucTBay, «IIpo akIioHepHi TOBAPUCTBAY, 3T1IHO 3
SIKUMU JIO3BOJISIETHCS. CTBOPEHHSI IOPUIMYHOI 0COOM Ha MiJCTaBi MO-
JENTBHOTO CTaTyTy, [0 TOB’S3aHO 3 HEOOXiTHICTIO CHPOLICHHS MpPO-
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LenypH ix JeprkaBHOI peecTparii, a TaKOK 3MEHIICHHS! BiJIIOBIAHUX
MarepiajJbHUX BUTPAT 3aCHOBHUKIB IOPUAMYHHX OCIO.

3okpema, 'K Ykpaiau JOMTOBHEHO MONOKEHHSIMH, 3TiTHO 3 SKH-
MH «Cy0’€KT TOCITOIAPIOBAHHS MOXKE CTBOPIOBATHCH Ta JisATH Ha TIif-
CTaBl MOJEIIEHOTO CTaTyTy, 3aTBep/pkeHoro Kabinetom MiHicTpiB
VYkpainu, SKui miciist HOro NPUHHATTA Y4aCHUKaMH, CTa€ YCTAaHOBYMM
JOKyMEHTOM». SIKII0 cy0’€KT TOCTIONapIOBaHHS CTBOPIOETHCS Ta Ji€
Ha MiICTaBi MOJIENTLHOTO CTATYTY, B PillleHHI TIPO HOr0 CTBOPEHHSI, SIKE
MIANACYETbCA yCiMa 3aCHOBHHMKAMH, 3a3HAYAIOTHCS BIIOMOCTI IPO
Woro HaMEHyBaHHS, METY 1 MPEIMET TOCMOIaPChKOi MisSTBHOCTI, a
TaKOX 1H(OpPMAIIis PO MPOBAPKEHHS JisUTFHOCTI Ha OCHOBI MOJIEIh-
HOTO CTaTyTy.

Kpim toro, y UK Vkpainu nependadeHo Takoxk, IO IOPUIXYHA
ocoba IPUBaTHOIO IpaBa MOXKE CTBOPIOBATHCS Ta JISATU Ha IiJCTa-
Bl MOZIENTFHOTO CTaTyTY, 3aTBepkeHoro Kabinerom MiHiCcTpiB, AKHii
IicJist HOro MPUHHATTA YYaCHUKAMHU, CTa€ YCTAHOBYMM JIOKYMEHTOM.
3acHOBHUKHN (YYaCHHKH) FOPUIANYHOI 0cOOM, yTBOPEHOI Ha TijcTaBi
MOJICTIBHOTO CTaTyTy, MOXYTh Y BCTaHOBJICHOMY 3aKOHOM HOPSIKY
3aTBEPAUTH CTATYT, SIKUH € yCTAHOBUYMUM JOKYMEHTOM, Ta MPOBaJUTH
JUSTIBHICT Ha Moro miacTasi [8].

OueBUIHO, MO BUIICHABEACHI 3MIHH 0 YKPAiHCHKOTO 3aKOHO-
JAaBCTBA CBiAYaTh HE TaK PO CIPOIICHHS AepKaBHOI peecTpallii 1opu-
JTUYHUX OCi0, SIK PO 3HIKSHHS PIBHS IHMBIAyalizamii ycTaHOBUMX
JOKYMEHTIB, 3BEICHHS iXHIX YMOB JI0 MIA0JOHHMX, HE 3[aTHUX IOB-
HOIO MipOIO BPETYJILOBYBAaTH KOPIIOPATHBHI BiTHOCHHH Ta BUPILITyBa-
TH KOPIIOPaTHBHI KOH(IIKTH, 10 CKIAIMCH Y KOHKPETHIN Kopropariii.
Came ToMy 0COOIHMBOTO 3HAYEHHS HA JJAHOMY €Talll PO3BUTKY €KOHO-
MiKH HaOyBarOTh JTOMOBJICHOCTI MK YUYaCHUKAaMH IOPUINIHOT 0COOH
KOPIIOPAaTUBHOTO TUITY IIOJ0 YIIPABIiHHS KOPIOPATUBHUMHU IIPABAMH,
LI0ZI0 PO3MOALTY Ta IEPEepO3NOIiTy KOPIIOPAaTUBHUX TIpaB Ta 000B’s13-
KiB, sIKi O TOpsI] i3 yCTaHOBYMMH JOKYMEHTAaMHU Ta MPUIIHCAMHU 3aKOHY
31aTHI Oylin BPEryJoBaTH KOPIIOPaTUBHI BIIHOCHHU Y BiJIIOBIAHOCTI
13 ISITEHICTIO KOHKPETHOT KOpITOpartii.

Ha croromui B YkpaiHi (QyHKITIOHYE YMMAaNO IOPUANYHAX OCi0
KOpPIIOPATUBHOTO THUIY, 1 iXHS KUIBKICTh IIOpa3 30UIbIIyeThes. Born
JIIOTH Y pi3HOMaHITHUX OpraHi3aliiHO-IPaBOBUX (opMax: aKIioHep-
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HUX TOBAapHCTB, TOBAPUCTB 3 OOMEKEHOIO BiJNOBIAAaIbHICTIO, TOBa-
PHUCTB 3 JIOJIATKOBOIO BIAMOBIJAJILHICTIO Ta iH. be3nepedno, KoxHa i3
KOPIIOpaIiii XapaKTepu3y€eThCs 0COOTUBUMHM, BIACTUBUMHU TITHKH i
03HaKaMM, BHYTPIIIHIMA Ta 30BHINTHIMH KOPTIOPATHBHUMH BiTHOCH-
HaMH.

KopriopaTtuBHi BiIHOCHHU SIBIISIFOTH COOOIO JOCHTH DPi3HOPIAHY
IpyIly CyCHibHUX BiTHOCHH. BOHU MICTSATh €leMEHTH Pi3HOMaHITHUX
3a 3MICTOM BIJIHOCHH: TOCIIOJIaPCHKO-TTPABOBHX, IMBIILHO-IIPABOBHX,
3000B’A3aIbHIX, MAWHOBHX, (PIHAHCOBUX, TPYIOBUX, OPTaHi3alliiHUX
(Bmacue ympaBmiHChKHX) Tomo. Cdepa 3aCTOCYBaHHS ITUX BiTHOCHH
OB’ SI3YETHCSI HE TUIBKU 13 BHYTPIIIHBOTOCIIONAPCHKOK JiSUTBHICTIO
KOMIIaHii (B3a€MOBITHOCHHAMH MiX aKI[ioOHepaMH (TTali0BUKaMH ), Me-
HeJKepaMu Ta MEPCOHAIOM), ajle i MOIIUPIOEThCS Ha 11 CTOCYHKH 13
30BHIIIHIM OTOYEHHIM (1HITMMHU cy0’€KTaMH TOCTIOIapIOBaHHSI, Opra-
HaMH JIeP>KaBHOI BIIAIN).

Slkito 6paty 10 yBard myOoIiaHO-TIPaBOBY Chepy KOPIOPATHUBHUX
BITHOCHH, IO CKJIAJAlOThCS 3 MPHUBOLY AiSJIBHOCTI IOCHONAPCHKUX
TOBApUCTB, TO Oe3MepeyHrM € TOH (aKT, IO AJsl BPETYIIOBAHHS Ta-
KHX BIZIHOCHH 3aCTOCOBYIOTBCS 31€OiBIIOr0 iMIIEpaTHBHI METOIH,
SIKI XapaKTepU3YIOThCS HEYXWIBHUM JOTPUMAHHSM 3aKOHOJABYHX
MIPUITUCIB Ta JAEPKABHUM MPUMYCOM. [IpoTe M0 CTOCYEThCS MPUBAT-
HOTIPABOBOi cepr KOPIMOPATUBHUX BIMHOCHH, BHYTPIIIHIX 3B’s3KiB
Koproparlii Ta 30Kkpema ii y4acHHKIB (3aCHOBHHKIB) MiXX COOOIO, TO
HEOOXiTHO 3a3HAYMTH, 1110 HAWOUIBII MPUHHITHAM Ta JOIIEHUM Me-
TOZIOM PETYNIOBAaHHS TaKUX BIAHOCHH € TUCIIO3UTUBHUM MeTon. Bin
XapaKTepHU3y€eThCsl HacaMIepell TUM, 10 HaJa€e yYacHUKaM Kopriopa-
1ii MOXKJIMBICTH BPETYIIOBATH CBOI BHYTPIIIHI KOPIIOPATHBHI BiIHO-
CHHH Ha BJIACHUH PO3CY[, JOTPUMYIOUUCH TP L[OMY BUMOT 3aKOHY.

Bapro 3a3HaunTy, 1110 BUpa3HUKaMU OPUHIMITY JUCIIO3UTHBHOC-
Ti y periaMeHTalii BHyTPIilIHIX KOPIIOPaTUBHHUX BiJHOCHH € KOpIIopa-
TUBHI TpaBoYrHU. Ha *ainb, Ha CbOTO/HI y JOKTPHHI HEMAa€e €JHOCTI B
PO3yMiHHI AaHOTO NOHATTS. [IpoTe OIMbIIICTh TOCTiIHUKIB KOPIIOpa-
TUBHUX NIPABOYMHIB PO3MISIAIOTH iX SIK KOPIIOpPATHBHI akTH. Take ix
OaueHHS TPYHTYETHCS Ha CIOPITHEHOCTI MOHATH IIPABOYMHY Ta aKTy
SIK i1, a00 1HaKIIe Ka)XXy4H, PaBOYHHHU SBISIOTH COOOFO Jii, SIKi KBa-
TMidiKyIoThCs K MpaBoYMHU. LluMu gistMu MOXYTb OyTH:
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- piuIeHHs 3arajbHUX 300PiB YUYAaCHUKIB TOCIONAPCHKOTO TOBA-
pHCTBA;

- PpIIICHHS €JJMHOTO yYacHUKAa TOBAPHCTBA, KUK 30CEPEIHB Y
CBOIiX pyKaX BEIICHHS CIIpaB TOBAPHUCTBA;

- pilIeHHS KoJIeTiallbHUX OpTraHiB TOBAPUCTBA,

- pilIeHHs OIHOOCOOOBUX OpraHiB TOBapHUCTBa Ta iH.[9].

[IpeameToM KOPHOPAaTHBHOTO MPABOYMHY € OpraHi3aliiiHi npasa,
SIKUMJ BOJIOJIIE€ YYacHHK KOpIOpallii, Ta YHpaBIiHHS HUMH. Takox
MIPEAMETOM JJOMOBJICHOCTEH MIXK YIaCHHKAMHU MOXKE Oy TH TIEpepO3IIo-
IIiJT OpraHi3aifHIX MpaB, MO0 SKUX BIICYTHE IMIICPaTHBHE PETYITIO-
BaHHS, Y TOMY YHCJIi Ha PiBHI JIOKAJILHUX aKTiB.

KopnioparuBHuil 10TOBip € MiACTaBOI0 BUHMKHEHHS BiJHOCHHMX
KOPIOPaTHBHUX TPAaBOBIJHOCHH, 3@ JOIMIOMOTOIO SIKMX OTI0CEPEAKOBY-
€TBCS TIEPEPO3MOILUT MK Cy0’ €KTaMU MPaBOMOYHOCTEH MIOI0YTpaB-
JIHHS KOPIOPATUBHUMH TIPABaAMH.

BpaxoByroun iHO3eMHMI TOCBIZl 3aKOHOJABUYOTO pETYIIOBAHHS
MOHATTS «KOPIIOPAaTUBHUI AOTOBip», €(PEeKTUBHICTH KOPIOPATUBHOTO
JOTOBOPY SIK PErynaTopa OpraHizaliiiHUX KOPIOPAaTHBHUX BiJHOCHH
YYaCcHUKIB KOpIopailii, MU BBRKa€MO 3a HEOOXiJTHE JTOCIITUTH HOTO
OCHOBHI PUCH, NIPAaBOBY MPHUPOAY Ta OOTPYHTYBATH JOIIBHICTH HOP-
MaTUBHOTO PETYIIOBaHHS YKJIAJCHHS KOPIOPAaTHBHOIO JIOTOBOPY B
YKpaiHChKOMY KOPIOPATUBHOMY 3aKOHOABCTBI.

[lizcymoByrouM BCE BHIIEBHUKJIAAECHE, MOKHA BHIUINTH OCHOBHI
eTaIy PO3BUTKY BITUYU3HSIHOTO KOPIIOPATHBHOTO 3aKOHOAABCTBA B Ya-
CTHHI CTBOPEHHS MEPEAYMOB JUIsl YKIIaJACHHS KOPIOPAaTUBHOTO JIOTO-
BOPY:

- Teram—1991-2003 pp. — mOYaTOK PO3BUTKY KOPIIOPATUBHOTO
mpaBa B YKpaiHi; BIICYTHICTh YHI(DIKOBAHOTO IMIXOMY IO PO3YMIHHSI
KOPIIOPAaTUBHUX NPABOYMHIB; BiZICYyTHICTh HOPMAaTHBHOTO PETYIIIOBAH-
HSl YKJIaJICHHSI KOPIIOPAaTUBHUX NPaBOYMHIB Ha 3aKOHOABUOMY PiBHI;

- I eran—2003-2008 pp. — i3 npuiiHsaTTsM [0cnogapchkoro Ko-
JeKkcy YKpaiHu Breplile Ha HOpMaTUBHOMY PiBHI 3aKPIMJICHO MOHSTTS
KOPTIOPaTHBHUX TIPaB; BU3HAUYCHO MPUOIN3HUH MepeItiK MPaBOMOYHO-
CTeH, sIK1 CKIIaMaroTh 3MICT KoproparuBHEX mpaB (cT. 167 'K Ykpai-
HH);
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- I eram — 2008 p. i 70 CHOTOMHI - i3 MPUUHATTAM 3aKOHY
Vkpainun «IIpo akiioHepHi TOBapHUCTBa» BIeEpIIE IepeadadacThCs
MOJIMBICTh YKIIQZAHHA aKIIOHEPHHUX yroa (cT. 29 3akoHy), 1HIIUX
TIOTOBIPHUX KOHCTPYKIIHA, SKi BUILTUBAIOTH 13 BOJIOMIHHS KOpPIIOpa-
TUBHUMH TPaBaMU; aKTHBHUN PO3BUTOK HAYKOBUX JIOCIIJIXKEHB 3 IIPH-
BOJly PO3YMiHHS MOHSTTS «KOPIIOPATUBHUHN JIOTOBIP» Ta MOXKIIUBOCTI
Horo ykJaaeHHs B YKpaiHi.
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MAIPYHTS JUTSl MOXKJIMBOCTI YKJIaI€HHSI TAKOTO BHLY [IMBLIBHO-ITPABOBUX J[OTOBOPIB,
SIK KOPIIOPATHBHUIA JIOTOBIP.

KorouoBi ciioBa: kopnopaTtuBHi npaBa, KOPHOPATUBHI PABOYNHH, KOPIIOPATHB-
HUIl OTOBIp, MOJICTIBHUI CTATYT.

Curnpua M.M. Hctopuko-npaBoBble NPeANOCHUIKH Pa3BUTUS TOHSATHS
«KOPMOPATHBHBII I0r0BOP».

JlaHHasi CTaThsl MOCBSYCHA YCTAHOBJICHHIO MCTOPHKO-IIPABOBBIX MPE/MOCHUIOK
Pa3BUTHsI TIOHSITHS «KOPIOPATHBHBIA TOrOBOp». B 4acTHOCTH, B cTarhe aHaNU3H-
PYIOTCS OCHOBHE M3MEHEHHMS B FPAXKJAHCKOM M XO3SHCTBEHHOM 3aKOHOJATEIbCTBE
VKpauHbl, KOTOpbIE CTalli OCHOBOW JJIsi BO3MOKHOCTH 3aKIIFOYCHHS TAKOrO BHIA
IPaXXIaHCKO-IIPABOBBIX JJOTOBOPOB, KAK KOPIOPATHBHBIN JOrOBOP.

KitroueBbie cj10Ba: KOPIOPATHBHBIE NPaBa, KOPIOPATHBHE C/ICIKH; KOPIIOPATHB-
HBI JOTOBOP, MOJICTILHBIN YCTaB.

Sygydyn M.M. Historical and legal preconditions of the development for the
concept of a corporate agreement.

The purpose of the article is to discover and to analyze the most important
historical and legal preconditions of the appearance and development of the concept
of a corporate agreement and to determine the main periods of this development.

Conclusions of the research. As the conclusion we must admit that it has become
possible toidentify the mainperiods in the developmentof domesticcorporatelaw
regardingthe creation ofconditions forthe conclusion ofa corporate contract:

- Period 1-1991-2003- The beginningof the development of the corporatelaw
inUkraine; lack ofa unified approachto understandingof corporatetransactions; No
legalregulation concerningmakingcorporatetransactionsat the legislativelevel;

- Period 11-2003-2008-The adoption ofthe Commercial Code ofUkraine made
possible to fix thenotionof corporate rightsfor the first time;an approximationforthe
powersthat constitute thecorporate rights(article. 167CCof Ukraine);

- Period III-2008totoday-The adoption ofthe Law ofUkraine»On Joint
StockCompanies»for the first timeprovides the possibility to make shareholder’sagr
eements(article. 29 of the Act), other contractualstructuresarising from theownership
ofcorporate rights; active development ofresearchonunderstandingthe concept of
«corporate contractyandthe possibility of itsmakinginUkraine.

Keywords: corporate rights, corporate transactions, corporate agreement, model
statute.

Cxab6-byumHceka T.4.

OBMEXEHHA NPUHUUNY CBOBOOU Y
AOroBOPAX NMPUEOAHAHHA

VJIK 347.44
AKTyaJbHicTh Temu. [IpuHINIT cBOOOAW TOTOBOPY 3HAKMIIIOB

CBOE MiCIIe Y JIOTOBOPAax MPHETHAHHS, TOOTO JOTOBOPi, YMOBH SKOTO
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BCTaHOBJICHI OJHI€IO i3 CTOPiH y opMmynsipax abo iHIIMX CTaHIAPT-
HUX (hopMax, SKHI MOXKe OyTH YKIJIQJCHUH JIUIIE IIUISIXOM [TPHETHAH-
HS APYTOi CTOPOHU JI0 3aIIPOTIOHOBAHOTO JIOTOBOPY B IIiIoMy (4. 1 CT.
634 11K Ykpainn). lllonpaBaa, oqHa i3 CTOpiH 3aiiMae SBHO BUT1IHIIIIE
MOJIOKEHHS 10 BiJHOIIEHHI 10 HOro KOHTpareHra — criokuBada. Ha
CHOTOJHI Ma€MO 3MOTY CIIOCTEpIraTy, sIK Ha PUHKY CHJIBHILIOI0 CTOPO-
HOIO, 3a3BUYall, BUCTYIIA€ MOHOIIOJICT, IKHM, y CBOIO Yepry, 0OMex-
y€ y JOTOBIpHIl CBOOOI ciadiry cropony. Tomy 3 MeTor0 3a00poHH
37I0BKMBaHHSI IPABAMHU Ta BPETYJIIOBAHHSM BiTHOCHH Mi)K CTOPOHAMH
MOTPiOHO 3’SCYyBaTH Ha SKUX €Talax YKJIAIEHHS JOTOBOPY OOMEKY-
FOTHCSl CTOPOHH Y JIOTOBipHIN CBOOOI.

MeTo10 CTATTI € BUSIBJICHHS Ta JOCIKSHHS BIUIUBY MPUHLMITY
cBOOO/IM IOTOBOPY NPH YKJIaCHHI JOTOBOPIB MPUETHAHHS.

Crynins HayKkoBoi po3po0ku mpodiemu. Oxpemi TUTaHHS TI0-
CTaBJIEHOI MPOOJIEMHU JAOCTIHKYBAIUCS Y TIPALAX TaKUX HAYKOBIIIB SIK
B.O. T'opes, A.B. JIyms, C.M. bepseno, O.B. Jlexkap, B.I. Omroxa,
H.I. Kneiis Ta iHIIUX BYCHHX.

Bukan ocHoBHOTO Martepiasy gocaikenHns. /lorosopam npu-
€IHAHHS BIACTUBI TaKi O3HAKH, SIK: HOTO YMOBH BU3HAYAIOTHCS TUIBKU
OJTHIEIO 13 CTOPIH; Y3rO/KCHHIO CTOPOHAMU BOHH HE ITiJIATal0Th; BH-
3HAYAIOThCA Y (popMyisipax abo iHIMUX CTaHAApTHUX (opMax; MpH-
HMAarOThCS 1HILOIO CTOPOHOIO LUIIXOM HMPUENHAHHS JIO 3alIPOIIOHOBA-
HOTO JToroBOpY B Itomy [1, ¢. 131]. Ane i3 TakuX yMOB BHILIHBAE
T, 10 B JAHOMY BUMNIAJIKy OOMEKYEThCS IPUHLIUI CBOOOAN TOTOBOPY.
HlompaBaa, KOCTiIKYIOUH AaHUH JOTOBIP MPUXOAUMO 0 BUCHOBKY,
10 TakKi OOMEKEHHS BJIACTHBI 3/IeOUIBIIOr0 caMe Tiii CTOPOHI, sKa
BHCTYTIa€ CIIA0IIOI0 Y TAaKOMY JOTOBIpHOMY 3B’si3Ky. [IposBISIOTH-
CsI OCTaHHI Y BUTBHOMY BOJICBHSBJICHHI 0COOM BCTYMaTH Y AOTOBipHI
BiJIHOCHHH YH BiTMOBHTHUCS BiJl YKJIaJIEHHS JIOTOBOPY, 0OMEXKYEThCS
CTOPOHA-CIIOKUBAY y BU3HAYCHHI KOHTPAreHTa, BA3HAYEHH] YMOB J10-
TOBODY.

Onnaxk, H.I. Kneitn BBaxkae, 0 TOroBOpOM MpUEIHAHHS HE TI0-
PYUIYETHCSI IPHHITUI CBOOON JIOTOBOPY, TaK K Ha PO3CYIl CTOPOHU
sSIKa IIpPUETHANACS 3AJIUILAETHCS IPUHHATHUM PILICHHS: YKIalaTu 10-
roBip uu Hi [2, ¢.30]. [IpoTe 3 Tako MO3MUIIEI0 HAYKOBIIS HE MOXK-
JIMBO TOTOAMTHUCS, aJKe MPUHIMII CBOOOIU IOTOBOPY MPOSIBISETHCS
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He JIMIIE y BOJI CTOPiH YKJIaJaTH AOTOBIp UM BiIMOBUTHCS BiJ HOTO
YKJIAJCHHS, alle 1 y MOXKIIMBOCTI BUOOPY KOHTpareHTa, Horo BUay Ta
YMOB. YCi CKIJIaJIOBi TOTOBIPHOTO 3B 3Ky MAlOTh BAXKJIMBE 3HAUCHHS,
apKe YKJIACTH JOTOBip Oe3 ONHI€T 13 CKa3aHUX eJIEMEHTIB HEMOXKITHBO.

I3 Bu3HaueHHs AOrOBOPY MPUEAHAHHS, sIKE MOAaHO y cT. 634 IIK
VYKkpaiHu BUIJIMBA€, 1O CTOPOHA BOpPaBi CaMOCTIMHO BHpIlyBaTH
MPUEAHYBATHCS i 10 3alIPOMIOHOBAHOTO JOTOBOPY B LIJIOMY YH Bif-
MOBHTHCSI BiJI TAKOTO TIPUETHAHHS. 31aBaiocsi O Taka CTOPOHA BOJIO-
Jlie aOCOTIOTHOIO JOTOBIPHOIO CBOOOOI0 1 Ma€ MOXIJIMBICTH BHOOPY
KOHTpAreHTa i3 4hciaa THX XTO MPOTOHYyeE MOTpiOHI mocmyru. OmHaKk,
B JISSIKMX BHIIAJKaX 0co0a 1Mo30aBIsSEThCS MOKIMBOCTI 0OpaTH KOH-
TpareHTa, OCKIbKH Lie MO)Ke OyTH Oprasizallis — MOHOIIOJIICT a00\uu
€IMHMNA cy0’€KT JOTOBIPHUX BIIHOCHH, SIKUI HaJlae TOBapH, poOOTH,
MOCIYTH B KOHKPETHIH MicueBocTi. B TakoMy pazi CTOpOHA-CIIOKH-
Ba4 OOMEXKY€EThCS Y JTOTOBIPHIN CBOOOI MO0 MOXKIHMBOCTI BHOOPY
KOHTpareHTa Ta 00’ €KTa 3 MPUBOAY SIKOTO TIepea0adacThCsl YKIaACHHS
JIOTOBOPY, a00 BCTYyNalouu B JAOTOBIPHUH 3B’S30K BHCTYIA€ CIAOKOIO
CTOPOHOIO B TOPIBHAHHI 3 MoHomoicToM. Hanpuknan, y morosopi
€Hepro-, BOAO-, TEIJIO-, ra30lI0CTauaHHs OpraHi3ali€ro, siKka Hajae
BIJINIOB1JIHI TIOCIYTH SIBJISIETHCS MOHOIIOJICT, SIKUW 3aliMa€e JOMIHYFO-
4e MOJIOKEHHSI Ha pUHKY. [Ipy ToroBOpi MocTayaHHs eHepreTHIHUMHE
Ta IHIIUMHM PECypcaMu 4epe3 MPUENHAHY MEpPEXy BIICYTHS KOHKY-
pEeHIIisl, KOHTPAareHT M030aBIsIETHCA MOXKIIMBOCTI OOMpaTH s cede
CTOPOHY JIOTOBOpPY a00 BiIMOBUTHCS Bifl IPUEAHAHHS 10 3aIIPOIIOHO-
BaHOTO JIOTOBOPY i3 CTaHAAPTHUMH yMOBaMHu. ToMmy TaMm je criadma
CTOpPOHA OOMEKY€EThCS Y BUOOPI KOHTpAreHTa OJHOYACHO OOMEKY-
€TbCS 11 MOXKIIMBICTH BHSIBIIATH CBOIO BOJIO IIIOJIO BCTYITY y TEBHUMN
JIOTOBIPHH 3B’ SI30K.

T'oBOpsiuM PO y4acHMUKIB JOrOBIPHUX BIIHOCHH BapTO 3a3Ha4M-
TH, 1110 Ha BiAMiHY BiJl ITyONi4HOTO JOTOBOPY, CYO’ €KTHHUI CKIIad J0-
TOBOPY MpPUENHAHHS OUTBLI IUPOKUHA. AJpKe, Y MyONiYHOMY JOTOBO-
Pl OJHI€IO 13 CTOPiH 0OOB’SI3KOBO MOBMHEH BUCTYIATH MiIIMPUEMEL,
sakuit Oepe Ha cebe 000B’S30K 3IHCHIOBATH MPOJAXX TOBAPiB, BUKO-
HaHHA POOIT YM HaJaHHS MOCIYT KOKHOMY, XTO A0 Hel 3BEpHEThCH, a
y JOTOBOpI MPHUEAHAHHS TAKUM KOHTPAr€HTOM BHUCTYMNAE OyIb-sIKHHA
rOCIOAPIOI0YHH Cy0’ €KT.
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B.O. TopeB BBaxae, 110 CTOPOHAMHU JOTOBOPY NPUEAHAHHS € 3
OZIHOTO OOKY yYaCHHUK IIWBIIBHUX BiIHOCHH, SIKUI BCTAHOBIIIOE YMOBHU
JOTOBOPY Y (opmymsipi abo iHmIi crangapTHiil ¢popwmi, a 3 1HIIOTO
0OKY — YIaCHHK ITUBITLHUX BITHOCHH, KW MPUETHYETHCS 10 3aMPo-
ITIOHOBAHOTO JIOTOBOPY B IIIOMY. ABTOp AOBOIUTH, 10 cT. 634 LK
VYkpaiHu He MICTUTH JKOAHUX OOMEKEHb IIOA0 CYO €KTHOTO CKIary
JOTOBOPY MpPHUEAHAHHS, CTOPOHAMH TaKOTO JIOTOBOPY MOXKYThH OyTH
Oy/b-sIKi yYaCHUKM IMBUTBHHUX BigHOCHH [3, c.150]. Tak cnpasni, y
TIO/IaHii CTATTi 3aKOHOJABEIh HE BU3HAYNB KOHKPETHOTO Cy0’ €KTHOTO
CKJIaJy, aJie TOBOPUTH TPO a0COFOTHY peai3allifo CBOOOIN TOTOBOPY
MH TaKOXX HE MOXKEMO. AJKEe IOBHOIO CBOOOI0I0 KOPUCTY€ETHCSI JIMLIE
Ta i3 CTOPiH, IIO MPOMOHYE YKJIACTH JOTOBIp, ONHAK CIOXUBa4Y 00-
MEXYETBHCS Y cBOOOIi BHOOP1 OCTaHHBOTO.

Haii0inpiie cropoHa-crioKUBay yKJIaAaloun OTOBIP PUETHAHHS
00MEXY€EThCS Yy BU3HAYEHHI YMOB. AJKe, TOTOBIp po3poliise onHa i3
CTOpIH BHUKOPHUCTOBYIOUM (POPMYISIpH Ta iHII CTaHmapTHI Gopmm, a
Jpyra cTOpoHa y po3poOLi yMOB JOroBopy y4acTi He npuiimae. ®op-
MyJsp a0o iHIy cTaHAapTHY GopMy po3po0JIsie Ta CTOPOHA, sIKa Mpo-
MOHY€ YKIIACTH JJaHUH TOTOBIp. 3 IbOTO BUIIMBAE, IO CIIOKHUBAY KO-
PHUCTYETBCS CBOEIO JOTOBIPHOIO CBOOOJIOI0 BU3HAYATH 3MICT JIOTOBOPY
y Iy’Ke By3bKHX pamKkax, xoda [{K Ykpainu poOuTs cripobu 3aXucTu-
Tn cnabky cropony. Ot, O.B. Jlexkap T0BOIUTH, III0 YMOBH IOTOBOPY
TIPUETHAHHAS MAFOTh CBOI crienn(ivHi prcH, He IMaHEHTHI JOTOBIpHUM
YMOBaM 1HIIMX NpaBO4YMHIB. Kepyrounce TakuMH XapaKkTepUCTUKAMH
aBTOpKa KiIacu(iKye Taki yMOBH 3a CIIOCOOOM Y3roJKeHH: Ha: (a) B3a-
€MOY3TO/DKEH1 (TIOTO/KYIOTHCSI CTOPOHAMHU Yy B3a€EMHOMY TOPSIIIKY );
(6) mponukTOBaHI (TIPOMIOHYIOTHCS OJTHIEI0 CTOPOHOIO O€3 00TOBOPEH-
HS 1X 3MICTY); Ta (B) ambTepHATUBHI YMOBH (TIepen0oadaroTh BUOIp TICB-
HOI YMOBH 13 CYKyIHOCTI 3anpornoHoBanux) [4, c.6]. Hlonpasna, mu
HE 30BCIM PO3yMi€EMO PO3’SICHEHHS B3a€MOY3TO/IKCHUX YMOB, aJKe y
cT. 634 LUK Ykpainu 4iTko 3a3Ha4eHO, IIO ApYyra CTOPOHa HE MOXKE
3alpOIIOHYBaTH CBOT YMOBH JIOTOBOPY.

AJle He IMBJISIYUCH Ha T€, 0 KOHCTPYKIIiS OTOBOPY NPUETHAH-
HS HE € JOCKOHAJIO0, aJlXKe 3BY)KYIOUH MEXi JOTOBIpHOT CBOOOIH TSt
CIOXKMBa4ya 1 TUM CaMMM PO3LIUPIOIOYM OCTAaHHI Ul HOTro KOHTpa-
TeHTa, BCE K TAaKW CyyacHa PUHKOBA EKOHOMIiKa HE YysBJISIE€ CBOTO ic-
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HyBaHHS 0e3 GpopMyssipiB Ta iHIMX cTangapTHuxX ¢opm. H.I. Kreitn
TOBOPHTH, IO «y THUX cepax eKOHOMIKH, ¢ HeMae KOHKYpeHIIil, He
MOXITUBO YKJIaJaTH JIOTOBIp NMPHEIHAHHS, TaK SIK B TAKOMY BUITa]I-
Ky Ipyra CTOpoHa 1o030aBlicHa MOKJIMBOCTI OOMpaTH KOHTparcHTa,
MIPOTIOHYBaTH yMOBH AoroBopy» [5] . Tomy cmocrepiraemo sk Taki
JOTOBOPH aKTHBHO BHMKOPHCTOBYIOTHCS. SIK OauMMo, 3a JOrOBOPOM
PO HaJaHHS NOCIYT PyXoMoro (MOOITBHOTO) 3B’SI3Ky Taka CKJIaJ0Ba
MPUHIMITY CBOOOU JIOTOBOPY BTPayac CBOKO aKTyajbHICTh, OCKIIBKH
o0oribHa 3rofia MO0 BU3HAYEHHS YMOB JIOTOBOPY NPH YKIIAJCHHI
JIOTOBOPY HAJAAHHSI ITOCITYT PYXOMOTO (MOOITEHOTO) 3B’ 3Ky BiJICyTHSI.
Vnerbcs muie npo MOBYA3HY 3rofy aGOHEHTa i3 OJHOCTOPOHHBO 3a-
MIPOIIOHOBAaHUMM ITpaBuiIamMu [6, ¢.60].

[Tpu Takomy croco0i yKiIaJeHHsI JOrOBOPY MPOCTEKYETHCS MPH-
MYC, OCKUTBKHU CHJIbHIIIIA CTOPOHA 3aBXKIU MAa€ MOKJIMBICTh IUKTYBa-
TH CBOIO BOJIIO 1 HaB A3yBaTH HEBUTIHI UM HaBITh HE3aKOHHI YMOBH.
Tomy BapTO rOBOPUTH HPO 3JIOBKUBAHHS IPABOM THM YYaCHHKOM
JOTOBIPHUX BiJHOCHH, KWW BHU3HA4Ya€ YMOBH II0 BIJHOIICHHI JO
cnabmoi croponu. CuibHIIIA CTOpOHA OOMEKY€ y JOTOBIpHINA CBO-
00/li CBOTO KOHTpareHTa KOPHUCTYIOUHCH MPaBOM B OJHOCTOPOHHBO-
My MOPS/IKY BU3HAYaTH YMOBH JJAHOTO JJOTOBIPHOTO 3B’513Ky. [3 11bOTO
BHITIMBAE, IO YCi YMOBH JIOTOBOPY BHU3HAYAIOTHCS JIMIIE OTHIEIO i3
CTOpIiH, a ApyTa — MOBUHHA TIPUWHATH TaKi yMOBH JOTOBOPY B IILIIOMY,
1 AIKII10, X04a O OfIHA 13 YMOB Oyzle Y3ro/KeHa MiXK CTOPOHAMH, TaKUN
JIOTOBIp BXKe HE OyJie TOTOBOPOM MPHUEAHAHHS.

JlocuTh 4acTo CrOCTEpiraroThCsl BUNAJIKU K CHIIBHINIA CTOPOHA
HaB’s3y€ CBOEMY KOHTPAreHTY JOJIaTKOBI HEBUTI/IHI Ta 30BCIM HE I10-
TpiOHI ymMoBH nmoroBopy. OT, HaNMpHUKIaA, MO3UBAYKa 3BEPHYNIACS 0
cyny 3 mo3oBoM 10 Jlouipasoro miampuemctBa «KipoBorpaarermioy
TOBapUCTBa 3 0OMEKEHOIO BiaNoBinanbHICTIO «L[eHTp HaykoBO-TEX-
HIYHUX iHHOBaLii YKpaiHChKOI HATOTa30BOI akageMii» Mpo 3aXUCT
MpaB CIIOKMBaUiB, OCUIIAIOYUCH Ha T€, 10 BOHA € BIIACHUKOM KBapTH-
pu AJIPECA 16yna crioxxuBadeM TerioBoi eneprii Jlowipaporo mij-
npuemctBa «KipoBorpaaTersioy nepedyBarods 3 TEII0N0CTa4aIbHO0
opranizaiiero y GakTHIHUX BiTHOCHHAX. 3a 11 3asBor0 BukoHaBumii
xoMmiTeT KipoBorpaachKkoi MiChKOT pajii BUHIC pillleHHS, SKUM HaJ/laB
iii 03BN Ha BIAIUTYBaHHS 1HIWBiIYaJbHOTO OMAJICHHS Y KBapTHPi
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Ta 3000B’s13aB 11 3BepHyTHUCS 10 OanancoyTpumysada, BAT «Kiposo-
rpajras» Ta TeruIonocTayalbHOT Opraizaiii 3a OTpUMaHHs TEXHIYHUX
ymoB. Jlo BAT «KipoBorpazaras» BoHa 3BepHyJacs uyepe3 MprUBaTHOTO
mignpuemist OCOBA 1, axwif HagaB i TOCTYTH 3 00JamTyYBaHHS 1H-
JIUBIAyaJbHOTO OTaJIEHHS MalO4H Ha I1e JI03B1I. SIK TOBiqOMUB BiH i,
mo JIT «KipoBorpaaremnno» omara 3a OTpUMaHHs TEXHIYHUX YMOB
Ha Toil yac cranoBuia 181,94 rpH. Ta 3a cKiIamaHHs akTy Mpo Ipa-
BUJIBHICTD BIJIKJIFOUEHHS BiJ| IICHTPAJIi30BaHOI CUCTEMHU ITOCTAYaHHS -
796,92 rpH., sk BkazaHo B imcTi 11 «KipoBorpaaremnno» 1e BapTicTh
BUKJIMKY NIPEeICTaBHUKA MiANpHeEMCTBA. BoHa He moroanmiacs 3 Takoro
CYMOI0, TaK sK iti Oyio Bimomo, 1o g0 01.07.2005 poxy cyma 3a BH-
Jady TEeXHIYHUX YMOB cTaHoBmia 13,81 rpH., Ta CKIaJaHHs akTy Ipo
BigkimroueHHs 41,72 rpH. Ane migIpHEMCTBO BUKOPUCTOBYIOUH CBOE
MOHOIIOJIbHE CTAHOBHIIIE, BIZIMOBUIIO PO3IpBATH 3 HEIO BIJIHOCHHM Ta
3HATH ii 3 aDOHEHTCHKOTO 00Ky 6€3 cIiIaTH BUIEeBKa3aHUX cyM. Ta-
kux komTiB y Hel He Oymo. Kpim toro 11 «KipoBorpaarerio» cTsr-
HYJ10 3 Hel 26,60 rpH. HIOUTO 32 pOOOTH 110 3JIUTTIO XIMIYHO OYHUIIIEHOT
BOJY 3 BHYTPILIHBO OYJMHKOBOI CHCTEMH LEHTPAi30BaHOTO OMaJICH-
HSl XO4a )KHUTIIOBO-EKCIUTyaTaliiHoo opranizamiero Ne 12, Ha Gananci
SIKOT 3HAXOUThCS 11 OyIMHOK, Maixe Ha Micslp panime - 11.10.2005
poxy Oyma Bumana moBigka 3a Ne 327 me BkazaHO, 110 HA MOMEHT BiJl-
KJTFOUCHHSI OTTaJICHHS B ii KBapTHUpPi B CUCTEMi Boau He OyIro, (TpH Bif-
KItodeHHi1 Oynu npucyTHi npeacraBHukd JKEO Ne 12). Bpaxkae, mo
BKa3aHi IPOILIOBI KOIITH 3 HET CTATHYTO O€3M1iICTaBHO BHACIJOK YOTO
BOHA 3a3Haja MOPAJbHUX CTpaKJaHb MOB’SA3aHUX 3 MOPYLIEHHAM ii
3aKOHHUX NPaB CIOKWBava, MPUHIKEHHS BIIACHOI T1JTHOCTI, sika OyJa
3aBrana it Ta i cim’i [7]. ToMmy neprkaBa MoBHHHA 3a0€3MEUNTH BUKO-
HaHHS CTOPOHAMH IIPUHIMITY CBOOOAN JOTOBOPY, @ TAKO)K BCTAHOBUTH
MeXaHi3M KOHTPOJIO 3a JisIMH €KOHOMIYHO OUTBII CHIIBHOI CTOPOHH,
SIKMH, Y CBOIO 4epry, 3A1HCHIOETHCS 3a JOIIOMOTOI0 3aKpIMJICHHS Y 3a-
KOHOJIABYMX IMPHUITUCAX HOPM, IO OOMEXKYIOTh JOTOBIpHY CBOOOIY 3
METOI0 3aXMCTy MpaB Ta 3aKOHHHX iHTepeciB ciadmioi ctoporu. CT.
13 3Y «IIpo 3axucT eKOHOMIUHOI KOHKYPEHIIi» BKa3ye, 10 3J0BKH-
BaHHSI MOHOTIOJIEHUM (JOMiIHYIOYHM) CTAaHOBHIIIEM Ha PUHKY 3a00po-
HSETHCA 1 TATHE 3a COOOIO BiMMOBIAAIBHICTH 3T1IHO 13 3aKOHOM [8] .
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Cxab-byunnceka T.51.

[To3uTHBHUM € Te, 110 3aKOHO/IABEIb 3aKPIILIIOE CIIeIialbHI 00-
MEXEHHS JIOTOBIPHOT CBOOOIH 1 J1s1 CY0’ €KTIB, sIKi 3aiMaIOTh JIOMIHY-
F0Ue TIOJIOKEHHS Ha pUHKY. Taki ooMexeHHs nependadeHi y 3V «IIpo
MIPUPOIHI MOHOTIONI». OT cy0’€KTH TPUPOTHUX MOHOITOJIH 3000B’ -
3aHi: JIOTPUMYBATHCS BCTAHOBIICHOTO MOPSJIKY [IHOYTBOPEHHS, CTaH-
JapTiB 1 TOKa3HUKIB OE3MEeKH Ta SKOCTI ToBapy; 3abesleuyBaTH Ha
HEIMCKPUMiHALIHHIX YMOBaX peasizalito BUpoOIeHUX HUMHU TOBapiB
CHOXKHMBa4YaM, a TAKOXK HE YUMHHUTH MEPELIKOJ /IS peatizailii yroj Mixk
BHPOOHHUKAMHU, IO 3MIMCHIOIOTH MisUTbHICTh HA CYMDKHUAX PUHKAX, Ta
CTIOKMBAaYaMHM, HaJIaBaTH OpPTaHaM, SIKi PEeTYJIIOI0Th iX TisUTbHICTB, T0-
KyMEHTH Ta iHpopMaIliro, HeoOXiIHi Il BUKOHAHHS IIUMH OpraHaMH
CBOIX TIOBHOBa)XEHb, B 00CSATAX Ta y CTPOKH, BCTAHOBIICHI BiAMOBI-
HUMH opraHamu [9]. Xoua BuIe3ragani HOpMHA OOMEXYIOTh MOHOTIO-
JIICTIB BiJI 37I0BXKMBAHHS CBOIMHU IpaBaMU, OJTHAK, BAPTO OyJ10 O OLIBIIT
JeTajgbHy yBary NpWILUIHTH, aHTAMOHOTIONIEHOMY 3aKOHOIABCTRBY, SIK
OITHOMY 13 ICTOTHUX OOMEKEHb TOTOBIPHOI CBOOOIM CTOPOHM, KA BH-
CTyMa€e CUJIBHIMIO MO BiJJHOIIECHHIO 710 HOTro KOHTpareHTa. BusBaHi
BOHHM TParHeHHSM 3aXUCTUTH OUIBII CJIa0IIy CTOPOHY Bifl HAAMIpPHUX
«areTUTIBY» MOHOIIOJICTIB. 3BOJATHCS TaKi OOMEKEHHS J10: 3a00po-
HU HaB’SI3yBaHHS KOHTPAreHTY THUX YU IHIIUX HEBUTJIHUX JJISI HHOTO
YMOB JIOTOBOPY 1 3a00pOHH Ha HEOOTPYHTOBAHY BiIMOBY BiJ| yKJIaJCH-
Hs1 I0roBopy . ToMy HOpMaM aHTHMOHOIIOJIEHOTO 3aKOHOIABCTRA T10-
TpiOHO MPUIIIATH OCOOIUBY yBary, ajyke BOHH MalOTh O€3I[iHHE 3Ha-
YeHHS IS 0Ci0, K1 YKJIQJIaro4H JIOTOBIP HE Y3TOKYIOTh HOTO YMOB,
a JIUIIe TPUETHYIOThCS A0 THX IMYHKTIB, SIKI BCTAHOBJICHI OJHI€IO 13
CTOpIH Y GOpMyIIspax Ta iHIIUX CTaHAAPTHUX (PopMax.

Po3mmpennsiM Mex AOTOBIpHOT CBOOOAN CIIOXKKBada 30KpeMa €
9. 2, 3 ct. 634 1IK VYkpainu, ska 3HaYHY yBary MpUIUISE caMe 3MiHi
Ta PO3ipBaHHI JOrOBOPY MPHUETHAHHSA. 30KpeMa, 4. 2 3rajanoi cTarTi
HaJIa€ TIPaBoO CTOPOHI, sIKa MPUETHANACS 10 JOTOBOPY, BUMaratu Horo
pozipBanHsl ab0 3MiHM, SIKIIO JTOTOBIp MpPO MpHEAHAHHS M030aBIIsie
IO CTOPOHY TIpaB, sIKi BOHA 3BUYAaHO MaJia, BUKIIIOYAE YU OOMEXK-
Y€ BIATIOBIAAIBHICTH 1HIIOT CTOPOHM 32 OPYIIEHHS 3000B’3aHb 200
MICTHTD iHII SBHO OOTSDKJIMBI IJIST CTOPOHH, IO TIPHETHATIACST YMO-
Bu. Hanpuknan, npaBHnya (hipma He BKazana y (hopMynspi JOTOBOPY
IpaB KJII€HTa Ha OAHOCTOPOHHIO BiIMOBY Bij pO3ipBaHHS JOTOBO-
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Py TpO HaJaHHS MOCIHYT, HASBHICTh y TakoMy (OpPMYJIsIpi YMOB, IO
ITOM’SIKIITYFOTh BIJINMOBIQ/IbHICTh BUKOHABIIS YU MOCHIIIOIOTH BiJIIIO-
BiJJAJILHICTh 3aMOBHHKA 332 HEBHKOHAHHS YW HEHAJC)KHE BUKOHAHHS
000B’s13kiB TotIO [10, c. 29]. ToMy, 3ragany HOpMY MOJKHA TITyMadqH-
TH JIUIIIE K YaCTKOBE PO3MIMPEHHSI MEX JOTOBIPHOI CBOOOAHM, ajiKe,
JUIs. HOPMaJIbHOTO (PyHKIIOHYBaHHS €KOHOMIKH BapTo Oyjao O 4iTko
BU3HAYUTH BUNIAJIKU 3MiHH Ta PO3ipBaHHS JIOTOBOPY, 110 BKIIIOYAIO O
BUIIAJIKH OJIHOCTOPOHHBOI 3MIHU Ta PO3ipBaHHSI.

Tako BapTO 3BEpHYTH yBary Ha 3aXUCT CTOPOHH, SIKA MPHEJ-
Hajacs 10 JOToBOpPY 1y cT. 634 11K Ykpainu 3akpilluTH HOPMY, SKa
0 mepenbavana MpaBo CTOPOHH, KA MPUEIHYETHCS IO TOTOBOPY I10-
TpeOyBaTH 3aXUCTy SK Ha CTalil BCTYIy Yy JAOTOBIPHHH 3B’S30K, TaK
1 Ha cTanii BU3HAYCHHS YMOB. MOXIUBICTD 3aXHCTy NpaB 0coOM Ha
YKJIQZICHHS JIOTOBOPY MOXKE BUCTYIATH B SIKOCTI TapaHTild Bijl HEIO-
OpOCOBICHUX il Cy0’€KTIB MiAMPUEMHHUIIBKOI TisTbHOCTI. J{aHe 1mo-
JIOKEHHS MOXKe OyTH pealli3oBaHe MIITXOM BU3HAYCHHS 3a00pOHH IS
CTOPOHH, SKa 3aiiMae OLIBIN CHIIPHE CTAHOBUINE BKIIFOYATH Y MPOEKT
JIOTOBOPY YMOBH, SIKi HECTUMYTh XapakTep YTUCKIB AJIsl C1adIoi cTo-
POHHU — cHoKrBaya. TakoX CTOpPOHA, sIKa MOTpedye 3axucTy Mana O
MOXITUBICTD 3BEPTATHCS 3 TIO30BOM JI0 CYy/y IIOAO 3aXUCTY CBOIX IO-
pymenux mpas Ta inTepeciB. Otox, cT. 634 IIK Ykpainu Bapto Oyno
0 momoBHUTH 4.4, 1¢ O OyJI0 CKa3aHO HACTYITHE: CTOPOHA, SIKa MPHE-
HYETHCS JIO 3aIPOIIOHOBAHOTO JIOTOBOPY Ma€ MPaBO Ha 3aXUCT CBOIX
IIpaB Ta IHTEPeCiB BiA HENOOPOCOBICHUX il KOHTpareHTa. ¥ pasi He-
JOCSATHEHHSI CTOPOHAMHM 3TOJH CTIOpH (PO301’KHOCTI) BUPIIIYIOTHCS Y
CYIOBOMY TOPSIAKY.

Tomy miZICyMOBYIOUYH CITiJl 3BEPHYTH yBary Ha HOPMH, SKi oOMe-
JKYIOTh IOTOBIPHY CBOOOMY Y Pi3HUX iX MposBaX, 30KpeMa Ie € HOPMH
LK VYkpaiau, HOpMH crieniaJbHUX 3aKOHIB, a TAKO)K HOPMH aHTUMO-
HOIIOJILHOTO 3aKOHOJABCTBA.

1. Omioxa B.I Lusinbno-npasosuii 00206ip: nousmms, yukyii ma cucme-
ma: Juc...xkano.. iopud. nayk: 12.00.03 / B.I". Onoxa -K., 2003.-191c.
2. Kneun H.U. Ilpunyun c60600b1 002060pa u 0CHOBAHUSL €20 02PAHUYECHUL 8
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Cxa0-byunnceka T.SI. OOMesxeHHsl NPUHLIMILY ¢BOOOAM Yy J0roBOpax NpH-
€IHAHHSA

V crarri PO3KPUBAETHCA 3MICT MMPpUHIUITY CBO6OZ[I/I JI0TOBOpPY Ta HMOro BIUIUB Ha
YKIIaICHHA Z[OFOBOpiB NpUueaIHaHHA. I[OC.Hi,Z[)KyCTLC?[ TIATAaHHA IIPUCBAYCHE 0OMeKeH-
HIO JIOTOBIPHOT CBOOOIM CTOPIH HA yCiX eTarax yKIJIaJeHHs JaHUX JOTOBOPIB.

Korouosi ciioBa: cBobGoza 10roBopy, 0OMeKeHHs JOTOBIpHOI CBOOOH, TOTOBIp
npueaHaHHs, ClI0)KUBa4, MOHOIIOJIICT, aHTUMOHOITIOJIbHE 3aKOHOJAaBCTBO, 3JIOB)KUBAH-

Hsl IIpaBOM.

Cxa0-byunnckas T.51. Orpannyenne npuHIMIa cBo0obI B J0r0BOpax Npu-

CoeuHeHust

B cratne PaCKpbIBACTCA COACPIKAHUE TIPUHIUIIA CBO6OI[BI JI0T0BOpa U €10 BJIU-

SHHUE HA 3aKJIIOUEHHE JI0TOBOPOB NMPHUCOEAUHEHHUS. VICCIenyeTcs BOnpoc MOCBAIIEH-

HBIH OrpaHU4YCHUIO ,Z[OFOBOpHOﬁ CBO60}:[I)I CTOPOH Ha BCEX dTallaxX 3aKJIFOUYCHUS J1aH-

HBIX JOT'OBOPOB.

Kiouebie ca0Ba: cBoGozia J0roBopa, OPaHMYEHHs JTOTOBOPHOM CBOOOMIBL,

JAOTrOBOp MPUCOCANHEHNA, HOTpe6I/IT€J'H), MOHOITIOJIMCT, aHTUMOHOIIOJIBHOC 3aKOHO/1a-

TEJBCTBO, 310YNOTPEOICHHUS IPABOM.
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T1paBoBi HACIiAKH MOPYIIEHHS YMOB JOTOBOPY IIPOKATy

Shab-Buchynska T.J. The restriction of the principle of freedom in the
adhesion contract

The article deals with the content of the principle of freedom of contract and its
impact on the adhesion contracts, that is contracts, the terms of which are set by one
of the parties in the secures or other standard forms which can be concluded only by
joining the other party to the proposed treaty as a whole (ch. 1, Art . 634 Civil Code of
Ukraine) . The restriction of the principle of freedom of the adhesion contract.

However, one of the parties takes clearly advantageous position in relation to
its counterpart - the consumer. Today we can see that stronger party in the market is
usually monopolist which in his turn limits on contractual freedom of the weaker side.

Therefore, to prohibit the abuse of rights and the regulation of relations between
the parties in the submitted article we find out how counterparties are limited to
contractual freedom concerning free expression to enter into contractual relations,
a side-consumer is limited in determining and defining the conditions of a contract.

Also in the submitted article the author conducts a comparative analysis of the
impact of the principle of contractual freedom on the adhesion contracts and public
contracts and notes that unlike a public contract, the subjective composition of
adhesion treaty is wider.

Indeed, in a public contract one party must be an entrepreneur who takes the
responsibility to sell the goods, make works or provide services to anyone who
contacts him and in the adhesion contract such counterparty can be any economic
entity.

Keywords: freedom of contract, contractual restriction of freedom, accession
agreement, the consumer, monopoly, antitrust laws, abuse of the law.

PepopoHuyk A.B.

NMPABOBI HACNIAKU NMOPYLWUEHHA YMOB
AOroBOPY NMPOKATY

VJIK 347.453.6a

IMocranoBka nmpodaemu. bynb-skuii HUBIIBHO-TIPABOBHIA JOTO-
Bip, B TOMY YHMCII 1 IOTOBIp MPOKaTy, YKIaJa€ThCs 3 IEBHOIO METOIO,
sIKa MOKJIMKaHa 00’ €THaTH 3yCHIIIsl CTOPIH Ha IUISXY 0 JOCSTHEHHS
Oa’kaHOTO pe3yapTary. B iboMy ceHci, KokKHa JOOPOCOBICHO Ta BiIIIO-
BiJJaJIbHO BUKOHAHA YMOBa JJOTOBOPY CIPUSE HACTAHHIO MO3UTHBHUX
MIPaBOBUX HACIIJKIB. AJie Ha ’Kallb, JOCUTh 9acTO B CHIIy Pi3HUX 00-
CTaBHMH, CTOPOHU HE BHUKOHYIOTH YKJIaJCHUH AOTOBip a00 BUKOHYIOTbH
Horo 3 nmopymeHas yMoB. CaMe B TaKMX BHIIAQAKaX MPUHHSATO TOBO-
PHUTH TIPO IOPUINYHY AOTOBIPHY BiANOBiNaNbHICT. Ha choromHimHii
JICHb MPAaBOBI HACTIJIKUA MOPYIICHHS YMOB JIOTOBOPY MPOKATy 3al-
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Denoponuyk A.B.

IIWITKCS 1032 YBAarow JIOCIITHHUKIB, @ TOMY JIaHE IMUTaHHS € JIOCUTh
aKTyaJIbHUM Ta MOTPEOy€E MTMOOKOTO BUBUCHHS.

CtaH HayKOBOI po3po0Ku mMpodJjaeMu. 3aralbHOTCOPSTHYHI ITH-
TaHHS IOTOBOPY MO3WYKH PO3KPHUTI B MIPAIAX TAKUX BITUM3HIHUX Ta
3apyOiKHMX TuBLIiCTIB, sk: B.B. Maprtun, A.A. Tenecrakoa, H.B.
XamiBceka, I'A. Oceruncoka. JI.JI. Tapacenko, M.I. Bparincekui,
B.B. Birpaucekuit, 0.C. Modde, O.A. Kpacapunxos, H.A. Bapinos
Ta 0arato iHIIKX.

Merta i 3aBaanHs crarti. MeToro Ta 3aBIaHHSIMH JAHOI CTar-
Ti € DOCIIHKCHHS MICTaB Ta MOPSAKY MPUTATHEHHS 10 IOPUINIHOT
BiJIMOBITaJIbHOCTI CTOPiH JOTOBOPY MPOKATY, & TAKOXK OOTPYyHTYBaHHS
MIPaBOBUX HACIIJIKIB, [0 HACTAIOTh Yy BUMAAKY IMOPYIICHHS YH HENO-
TPUMaHHSI YMOB TaKOTO JIOTOBOPY OJIHIE€IO 31 CTOPiH, Ta aHAJI3 HOPM
LIMBUILHOIO 3aKOHOIABCTBA.

OcHoBHUiT MaTepian. OqHUM 13 OCHOBOTIOJOXHUX TTPHHIIHITIB
YCIX IUBIIHLHO-TIPABOBUX JTOTOBOPIB € MPUHITUN pacta sunt servanda
(moroBopu MOBHHHI noTpuMyBaTHcs). Lleli mpuHIMIT 3HAWIIIOB CBOE
HOpPMaTHBHE 3aKPIIJICHHS SIK Y MIXKHAPOAHOMY, TaK i B HalliOHAJIBHO-
My mpaBi. 3riJHO 3i CT. 26 BieHChKOT KOHBEHIIIT PO MPaBO MiXKHA-
POJHUX JIOTOBOPIB KOXKEH YMHHUI JIOTOBIP € 000B’SI3KOBUM [Tl HOTO
YYacCHUKIB 1 TOBUHEH HUMU JI0OpPOCOBICHO BUKOHYBatucs [1]. Y Harii-
OHAJIBHOMY TIpaBi BiH 3HAXOAWUTH CBiif BUSAB y CT. 526 L{uBinbHOTO KO-
nexcy ( mami - LIK) Ykpainu. BinnosinHo /10 i€l ctarTti, 3000B’ 13aHHS
Ma€ BUKOHYBATHCS HAJICKHUM YHHOM BiJIIOBITHO JI0 YMOB JIOTOBOPY
Ta BUMOT 1160T0 KOsIeKcy, 1HITNX aKTiB IUBIIBHOTO 3aKOHOJIABCTBA, &
3a BIJICYTHOCTI TAaKUX YMOB Ta BUMOT — BIJITIOBIJTHO JIO 3BUYAIB J1JIO-
BOTO 0060pOTY 200 1HITMX BUMOT, 110 3BHYANHO CTaBIATHCS [2].

Oco0a, sKa opyImIniIa YMOBH JOTOBOPY, HECE BiAMOBIMATBHICTh
3a HasBHOCTI i BUHU, SKIIO iHIIE HE BCTAHOBIIEHO JOTOBOPOM abo
3akoHOM (4.1 cT. 614 1K Ykpainn).

Binnosinno o LluBinbHOTO KOZIEKCY YKpaTHU BiIIOBIIaTH 3a 11O~
PYLICHHS JIOTOBOPY MPOKAaTy MOXKE SIK HaiiMau, Tak 1 HaliMoZaBellb.
[opyiieHHs AOrOBOPY MPOKATy € HOr0 HEBUKOHAHHS a00 BUKOHAHHS
3 MOPYIIEHHSIM YMOB, BU3HAYEHHUX 3MICTOM CaMOTO JOTOBOPY, TOOTO
HeHanexHe BukoHaHHA (cT. 610 LK Ykpainm).
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[IpaBoBi HaCTiIKK MOPYIIEHHS YMOB JIOTOBOPY MPOKaTy nependa-
yeHi sk [TopsiikoM HaJlaHHS y TUMYacOBe KOPHCTYBAHHS TpOMaJisTHAM
MIPEIMETIB KYJIBTYPHO-TIOOYTOBOTO MPU3HAYEHHS Ta TOCIIOAPCHKOTO
BXKUTKY (mani [lopsmox), sikuii 3aTBepKeHN Haka3oM YKPaiHCHKOTO
CO03y 00’€HaHb, MIAMPUEMCTB 1 OpraHi3amii ToOyTOBOTO 00CIyTO-
ByBaHHs HaceneHHs Bix 16.12.1999 p. Ne 46, Tak i mmaBamu 51, 58
(maparpadu 1,2) LIK Ykpainu.

3BaxkarouM Ha Te, 110 B 3aKkoHi YKpainu ,,I1po 3axuct npas cro-
JKUBa4iB” HEMA€E CHelialbHUX HOPM, SIKi O BH3HA4YaJIM MpaBa CIOXKH-
Bauya y pa3i HOpYyIIEHHs YMOB JJOTOBOPY PO MEpEaHHs MaiHa y KO-
puctyBanss, B 1.2.13. [lopsaky 3a3HaueHoO, IO y MYHKTaX MPOKaTy
(mianpueMcTBi, oprasizauii) y 3py4HOMY Ul OIVISIAI MICIi MOBHHHI
OyTu: BUTST 13 3akoHy YKpainu ,,I[Ipo 3axuct npas crioxuBadiB” y ya-
cTuHi HajgaHHs nocayr [3]. OTke, MOKHA MIPUITYCTUTH, IO ISl BU-
3HAUEHHS MPAaBOBHX HACIIJKIB TOPYIIECHHS YMOB JIOTOBOPY, 3aKOHO-
JlaBellb NPOIIOHY€E BUKOPUCTOBYBATH CT. 10 3aKoHy, sika HA3UBAETHCS
,,IIpaBa crioxuBaya y pasi MOpyLIeHHS! YMOB JOTOBOPY PO BUKOHAH-
Hs1 poOiT (HagaHHs mocnyr) [4]. 3acTocoByIOUHM BiMOBIAHI HOpMU 3a-
KoHy YKpain# ,,IIpo 3axucT npaB criokuBaviB”, CIij maM’sITaTH, 10
00’€KTOM JIOTOBOPY IPOKATy € HE IMOCIIyTra, a pid, sKa HaJAEThCs Y
TUMYACOBE KOPUCTYBaHHSI.

Biamosinao 1o 1. 4.1. Iopsaaky, y pa3i mopyIeHHs HaitMoaBIeM
1 HaliMaueM cBOiX 3000B’s13aHb T BUMOT' JII0YOT0 HOPSIKY HAJaHHS
y THMYacoB€ KOPHCTYBAaHHS TPOMAISHAM IPEIMETIB KyJIbTypHO-TIO-
OyTOBOTO PU3HAYCHHHS TA TOCMOAAPCHKOTO BXHUTKY CTOPOHH HECYTh
BIJINIOB1JIaJIbHICTB 3T'1IHO 3 BUMOTaMU 11bOT0 [1opsijiKy, yMOBaMH JI0T0O-
BOpY NPOKATY Ta 3TiIHO 3 YHHHUM 3aKOHOJIABCTBOM.

OkpiM TOTO, IO TIOBEMIHKA HaiiMada Ta HaWMOMABIIS TTOBHHHA
BignoBigat BuMoram llopsaky Ta YMHHOMY 3aKOHOIABCTBY, Came
YMOBH JIOTOBOPY IMOKJIMKaHI y3araJlbHUTH HasBHI MiJCTaBU JOTOBIp-
HOI BIAMOBIIAIILHOCTI.

Bignosiano o 4.2 ct. 787 LIK Ykpainu, 10roBip npokary € 10ro-
BOpPOM TpueaHaHHA. ToMy, SIK IpaBUiI0, OiIBINICTH TUITIOBUX YMOB JI0-
TOBOPY MpoKary (hOpMyIOThCS Ha TiACTaB1 ITOJIOKEHB 3aKOHY Ta 1HIITHX
HOPMaTHBHO-TIPABOBHX aKTiB, AKi PETryIIOI0ThH BITHOCHHU TIOB’s3aHi 3
BHJA4€I0, KOPUCTYBaHHSIM Ta MOBEPHEHHSM pedi. [HImmMu crnosamu,
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JIOTOBIp MPOKATy YKIaJAEHHWH K B yCHIH, Tak i B MUCbMOBIH (hopmi,
MICTHTh YMOBH, SIKi 37€01UILIIOTO AyONIOI0TH HOPMH 3aKOHOZABCTBA,
JIe HaliMOZaBEIlh CAaMOCTIIHO BU3HAYAE YMOBH 10 NpueaHanHs. [Ipu
LbOMY HaliMa4 He MOXKE 3alIPOIIOHYBAaTH CBOT yMOBH JOTOBODY, a IIPH-
€IHY€ETHCS A0 JIOTOBOPY B LIIJIOMY.

HaiiMmonaBeup MoXe BCTAaHOBIIOBATH THUIIOBI YMOBH, SIKI MOXKYTh
BiJPI3HATHUCS BiJl yMOB, SIKi MiCTATBCS] B YHHHOMY 3aKOHOJABCTBI. Taki
THUIIOBI YMOBH JIOTOBOPY MPOKAaTy HE MOXXYTh MOPYLIYyBATH MPaB Haii-
MadviB, BCTAHOBJICHUX 3aKOHOM. BiamoBimuo 10 4.2 ct. 634 1K VYkpa-
THH, TOTOBIp TIPHETHAHHS MOXKe OyTH 3MIHEHHH abo po3ipBaHHi Ha
BHMOT'Y CTOPOHH, sIKa IIPHUEHAIACS, SIKIIO BOHA M1030aBIISIETHCS TIPaB,
SIK1 3BUYAlHO Majia, a TaKOXK SIKIIO JOTOBIp BHKIIIOYAE YU OOMEXKYE
BiJNOBIAaNIbHICTD JIPYyroi CTOPOHU 3a MOPYLICHHS 3000B’s3aHHS a00
MICTHUTb 1HIII YMOBH, SIBHO OOTSDKJIMBI JIJIsi CTOPOHHU, sIKa TPUETHATIA-
cs. CTopoHa, sika MpUeIHANACS, Ma€ JOBECTH, 110 BOHA, BUXOJSIUH 3i
CBOIX IHTEpECiB, HE MIPUITHSIIA O IIUX YMOB 32 HAssBHOCTI y HEl MOKITH-
BOCTI Opary y4acTh y BU3HaY€HHI YMOB JOTOBODY.

3rigHo ct. 765 LK Ykpainu, HaiiMmonaBelb 30008’ 13aHHM riepeia-
TH HaliMaueBi MalfHO y KOPHCTYBaHHsI HETaifHO a00 y CTPOK, BCTAHOB-
JIEHUH JOrOBOPOM Haiimy.

B pasi HeBuKOHAHHS HaiMOMABIIEM 00OB’ 3Ky MO0 TIEPEIaHHS
MaliHa HaifMaueBi, HACTAIOTh MPABOBI HACTIAKK TepeadadeHi cT. 766
LK VYkpainu. A came, HaiimMa4d Ma€ MpaBo 3a CBOIM BHOOPOM:

1) BHMararu BiJ HaliMOJABIS NIEPEIaHHS MaifHa 1 BiIITKOTyBaH-
Hs 30MTKIB, 3aBIaHUX 3aTPUMKOIO;

2) BIAMOBUTHCS BijJ IOTOBOPY HaiiMy 1 BUMaraTH BiIIKOAYBaH-
HS 3aBJAHUX HOMY 30UTKIB.

3a3HaveHe MPABUIIO CTOCYETHCS KOHCEHCYaTbHUX JOTOBOPIB HAM-
My [5, ¢. 110-113], To6TO HOpMAa TaHOT CTATTI MOYKE OyTH 3aCTOCOBaHA
TIJIBKH B TOMY Pa3i, KOJIM JOTOBIp MPOKaTy Bxke yKiIaaeHUH. OCKITbKH
JIOTOBIp TIPOKAaTy MOXKe OyTH TaKOXK pealibHUM, (PaKT repenadi MaitHa
HaiimMauesi OyJie CBIIYMTH PO MOMEHT YKIIJIGHHS IOTOBOPY HaiMYy, a
HE Mpo HOT0 BUKOHAHHS.

Tomy, MOXJIMBa CUTYALlisl, KOJIM JOMOBJIECHICTD IIOAO YKJIQAECHHS
JIOTOBOPY NPOKAaTy iCHYE€, ajie IOTrOBip HE MOXKE BBaKATHUCh YKJaJe-
HUM, OCKIJIbKM HaliMOZIaBelb 1LIIe He MepeaB npeaMeT npokary. B na-
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HOMY BHUIMAJIKY BiICYTHS MOXKIIMBICTB TepeAOauNTH CaHKIIT 3a TaKi Ail
HaHMOJIaBIIsl y JIOTOBOPI, a/DKe (PaKTHUHO TaKe MOPYIICHHS Bi10y10Ch
JI0 yKJIaJeHHs a00 Ha cTajii Horo yKIaJAeHHS.

Bupimmti Bkazany mpoOiieMy MOXKHA IUISIXOM 3aKpiTICHHS B
3akoHi (cT. 640 LIK Vkpainn) B iMmeparuBHOMY TOPSJIKY 00OB’S3KY
LI0/10 YKJIaICHHsI PeabHUX JIOTOBOPiB( B TOMY YHCII 1 JOTOBOPY MPO-
KaTy) Ha IiJCTaBi MOMEPEeAHbOI TOMOBICHOCTI MiXk cTopoHamu. [la-
HOIO JIOMOBJICHICTIO ITOBUHEH OyTH BU3HAYCHUH CTPOK ISl IepeIaHHs
MaiiHa a00 BYMHECHHS 1HIIO1 i1 HEOOX1THOT TSl YKIAIECHHS JT0TOBODY.
SIkmo HalMopaBelp 3aTpUMY€ IEpeNaHHsA pedi, O HbOTO MOXYTb
OyTH 3acTOCOBaHI OCOOJMBI 3aXONW BiJIOBIAIBHOCTI, SIKI YMOBHO
MOJKHA Ha3BaTH ,,NICPEJIOTOBIPHUMH CaHKIlisiMU. Brazanuil miaxin
€ HaHOIbII JOLIIBHAM 3 YpaxyBaHHSIM MOIIMPEHOCTI Ta CYTTEBOTO
XapakTepy MOpyIIeHb, 10 JIOMYCKAIOThCS Ha CTaIil YKIaIeHHS JJOT0-
BopiB [6, c. 191]. He3Baxxaroun Ha Te, MO0 OOTPYHTYBAHHS HEOOXiH-
HOCTI BUKOPUCTAHHS KOHCTPYKLIT IIONEPEIHBOTO IOTOBOPY Y CXOKUX
CUTYaLisIX JOCIIDKYBaIOCh 1 paHillie, MPONO3ULIT 100 JOTIOBHEHHS
cT. 640 LIK Ykpainu HaBOASTHCA BIIEpIIE.

Bignosigno o 1. 2.8. [Topsaxy, Hagaouu B THAMYACOBE KOPHUCTY-
BaHHS NPEJIMETH MPOKATY, HAUMOJaBEllb O3HAHOMIIIOE HaliMayua 3 LM
[Topsimxom, momnepemkye Horo mpo BiIIIKOTYyBaHHS 30WTKIB 3a TICY-
BaHHSI, BTpaTy MPEIMETIB a00 MOBEPHEHHS MPEAMETIB 3 TTOPYIICHHIM
BHU3HAYEHOT'O CTPOKY 1 HE B KOMIUIEKTI.

3rigno ct. 784 LUK Ykpainu, HaitmMau Mae mpaBo BUMaratu posi-
PBaHHs JJOTOBOPY HaliMYy, SIKIIIO: HaliMOJIaBeLb Iepe/iaB y KOPUCTYBaH-
HsI piY, SIKICTb SIKOi HE BiJINIOBI/Ia€ yMOBaM JIOTOBOPY Ta IIPU3HAYCHHIO
peui. Ls mincraBa kopecnoraye monokeHHto cT. 767 LIK Ykpainu, sxa
TTOKJIaa€ Ha HAaRMOIABIIS 00OB’SI30K TIepeaTH Pid y KOPUCTYBAHHS B
KOMIDIEKT] ¥ y CTaHi, 110 BiATIOBIAaF0Th YMOBAM JIOTOBOPY HaliMy Ta ii
npusHadeHH1o. [IpaBo Halimaua koHKpeTusyethcs B 1. 3.3. [lopsaaxky,
B SIKOMY HAETBHCSI MOBa PO Te, 110 HaiiMay MOXe pOo3ipBaTu JOTOBIp
MPOKaTy MpH HEBIAMOBIAHOCTI MpeaMeTa MpoKary BUMOTaM HOpMa-
TUBHOI JOKyMEHTaIlii, a TAaKOXK CaHITApHUM HOpPMaM 1 TpaBUjIaM Ta
IIPaBUIIaM €JICKTPO-IIOKEKHOT OE3MEKH.

3rigHo ct. 773 LIK Ykpainu, Haiimay 3000B’si3aHHI KOPUCTYBa-
THUCS PiYYIO BiAMOBIIHO 10 il NPU3HAYCHHS Ta YMOB JOr0OBOpY. SKII0
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HailMau KOpPUCTYETHCS piudIo, IepeaHolo oMy y Halim, He 3a ii pu-
3HauUeHHAM a00 3 NOPYIIEHHSIM YMOB JIOTOBOPY HaiiMy, HaiiMo/laBelb
Ma€ MPaBO BUMaratd po3ipBaHHs AOTOBOPY Ta BiAIIKOAYBaHHS 30UT-
kiB. Ile mpaBo HaitmomaBIls 3akpimieHo B 1. 2.12. [lopsaky, B sskoMy
3a3Hau€Ho, 110 HaMOJABEelb MOXKE Mpell sIBUTH HaiMady BUMOTY B
JOCTPOKOBOMY IMOBEPHEHHI HUM TpeIMeTa MpOoKary, SIKIIO HaiMmad
HaBMHCHO a00 3 HEOOEPEKHOCTI MOTipIIye TEXHIYHUN CTaH MpenMe-
Ta, Hopymye (MOMKOKYeE) mIoMOu. BukopucranHs pedi Bcyneped
JIOTOBOPY a00 11 MPU3HAYCHHIO, € TAKOXK OMHIEIO 13 IMiJICTAaB pO3ipBaH-
HS JOTOBOPY 3 iHIIaTHBY HaWMOmaBIIs, sKi epemdadeHi ct. 783 LK
VYkpainu.

Xoua B [lopsiaxy nependaveHi miacTaBu AJisi JOCTPOKOBOTO MO-
BEpHEHHsI HallMonaBIl0 TpenMmera mpokary (m. 2.12.), peamizauis
LBOTO [TPaBa Ha MIPAKTHUIIl € CYMHIBHOIO. 3aJIMIIA€THCS HE3PO3YMIITUM,
KM YHHOM BIIPOJIOBXK CTPOKY [Iii IOTOBOPY HalMOIaBelb MOXKe
BUSIBUTH, 110 HaliMad MOTIpIIye TEXHIYHUM CTaH MpeaMeTa, SKIIO B
HBOTO BIJICYTHE IPaBO 3MIMCHIOBATH ,,IPOQUTAKTUYHIA HAIISAL 32
MPaBUIBHICTIO 30€piraHHs, YTPUMAaHHS 1 KOPUCTYBaHHS HPEAMETOM
IIPOKaTy 3a MICIIeM HOro 3HaXO/DKeHHs [7, ¢.43]. Ake, sIK IPaBUIIO,
(akT MOUIKO/PKEHHST pedi MOXKe OyTH BHSIBICHHUH TIIBKH TPU MTOBEP-
HEHHI pedi HaliMonaBIo. be3nepeuno, Ko HaltMad TONTKOAUB pid,
BiH TTOBWHEH BiAIIKOMYBaTH 3aBaHi 30uTKuU. [IpoTe HaAlMOTABITIO HE
000B’SI3KOBO YeKaTH MOMEHTY, KOJIM HaiiMad moBepHe piu. Ha Hamry
IOYMKY, 100 3armo0irTi MOXKJIMBHUM TOIIKOMKEHHSIM NpeaMeTa, a Ta-
KOX 3 METOIO pealti3allii mpaBa Ha JOCTPOKOBE OBEPHEHHS NpeIMeTa
MpoKary, HAaMOJABIl CIIiJl HAaJIUIUTH MPAaBOM HarsAy 3a MPaBHIIb-
HICTIO 30€piranHs, yTpuMaHHS 1 KOPUCTYBaHHS MPEIMETOM MPOKATY.
Take npaBo NOBHHHE MOLIMPIOBATUCS HE HA yC1 IPEIMETH IIPOKATY, a
JIUIIIE Ha Ti, BAPTICTh SIKUX € BUCOKOIO, 1 SIKi TIEPEIalOTHCS Y KOPUCTY-
BaHHSI HA TPUBAJIMIA CTPOK.

Binnosigno 1o 4.3 ct. 767 LIK Ykpainu, Hatimad 3000B’s13aHUN Y
MPUCYTHOCTI HaMOAABISL NIEPEBIPUTH CIIPABHICTh peyi. SIKiio Haii-
Ma4 y MOMEHT TIepeJlaHHs pedi B HOTO BOJIOJIHHS HE TIEPEKOHAETHCS Y
11 CIIPaBHOCTI, Pi¥ BBAXKAETHCS TAKOIO, ITIO TIepeaHa HOMY B HaJIC)KHO-
My cTaHi. VieTbcst mpo BUSIBICHHS SIBHUX HEJIOMIKIB (nedekTiB peui),
10 MOJKHA BUSIBUTH HIISIXOM 3BHYAHHOTO OIVISITY.
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Ha namy nymky, sIKImo HaiiMoJaBellb HE TMOMEPEAMTH HaiiMaua
PO OCOONUBI BIACTUBOCTI Ta HENOJIKU pedi, sIKi HoMy BiZiomi 1 siki
MOXYTb OyTH HEOE3MEeUHUMH UIS JKUTTS, 370POB s, MaifHa Hailmada
a00 iHIUX 0ci0 a00 MPU3BECTHU A0 MOMIKOMKEHHS caMol pedi i Jgac
KOPHCTYBaHHSI HEIO, 1 SIKILIO0 BOHM He OyayTh BUSABJICHI HaliMaueM Mpu
MepeBipLi CIPaBHOCTI pedi, a MPOSBIATHCS B Mepiof il IHTEHCUBHOTO
BUKOPHCTAHHS, TO B TAKOMY pasi, 32 HaliMadeM 30epiraruMeThest mpa-
BO Ha PO3ipBaHHS JOrOBOpPY. B aHOMY BHIAAKY CJiJl TOBOPUTH TIPO
TIPUXOBaHI HEJOIIKH pedi. B HayKoBil JiTeparypi 3 MbOTO MIPUBOIY €
JlyMKa, 110 nosiokeHHs 4.3 ct. 767 LIK Ykpainu MokHa 3aCTOCOBYBa-
TH BHKITIOYHO JUIS TIEPEBIPKHU CHPABHOCTI pedi Ha HASBHICTh SBHUX
HepoumikiB. [IpuxoBaHi K HEJONIKM HE 3aBKIM MOKHA BUSBHTHU TPH
omIsii pedi. Y 3B’SI3KY 3 UM, TPOTIOHYETHCSI BHECTH JJOTTOBHEHHSI J10
YUHHOTO 3aKOHO/ABCTBA, SIKUMHU BCTAHOBHTH, IO y pa3i BUSBICHHS
MIPUXOBAaHUX HEMOIMIKIB B 00’ €KTI HAlMy MicIs HOTO MPUHHATTA, Hail-
May Ma€ Ti X TpaBa, M0 1 y BUMAIKY, KOJIM HAHMOAABEIb TapaHTye
SIKICTH pedi, mepenanoi y HaiM [8].

JiiicHo, 3a 1OrOBOpOM HaliMy HallMOAaBelb MOXKE TapaHTyBaTu
SIKICTh pedi MPOTATOM BCHOTO CTPOKY HaiiMy (cT. 768 LIK Ykpaiunm).
Hana crarts mepenbayae MOXIIUBICTH CTOPIH JOTOBOPY MaliHOBO-
ro HailMy IMOKJIACTH Ha HalMOnaBIsl 000B’SI30K TapaHTyBaTH SKiCTb
00’exTy HaiiMy. B3saTTs Ha cebe 10IaTKOBOTO 00O0B’ 13Ky TapaHTyBaTH
SIKICTB pedli, 110 IEPEAAETHCS B HaliM, € IpaBoM HaitMopaaBLs. Take no-
JIOKEHHS Mae 00yMOBITIOBATHCS CTOPOHAMHU IIPU YKJIaJEHHI JOTOBOPY
HaiiMy Ta 3aKpilIroBaTHCs B caMoMy goroBopi. [Ipore norosip mpoxka-
Ty € IOTOBOPOM TNPHEIHAHHS, YMOBH SIKOTO BCTAHOBJICHI OJTHI€IO CTO-
pOHOIO (HAWMOIABIIEM), 1 IKHI MOYKE OyTH YKJIaICHUN JIUIIE TIUITXOM
TIPUETHAHHAS IPYTOi CTOPOHM (HalMada) 10 3arpOIOHOBAHOTO JIOTO-
BOpy B Linlomy. Haiimau He MOXe 3ampoIioHyBaTH CBOT yMOBH. ToMmy,
MUTaHHS 010 TOKJIaICHHA Ha HallMOAAaBLsl 000B 3Ky rapaHTyBaTH
SIKICTh pedi, IepejaHoi y MpoKat, He MOXKe OyTH BUPILICHO HIISXOM
JIOMOBJICHOCTI MK CTOPOHAMH.

OCKITBKH JIOTOBIp MPOKaTy B YHWHHOMY 3aKOHOAABCTBI PO3IJIS-
JaeThesl K 100yTOBa MOCIyTa, IJIsl BPEryJIIOBaHHS BIAHOCHH 3aCTO-
COBYIOTBCSI BIIIOBIHI IOJIOKEHHS 3aKOHOIABCTBA PO 3aXHUCT IIPaB
CIIOJKMBAYiB B YACTUHI HaIAaHHS MOCIYT.
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Binmosinno 10 4.3 ct1.10 3akony Ykpainu ,,IIpo 3axucT npas cro-
KUBadiB”, y pa3i BUSABICHHS HEMOJIKIB y HaJlaHIi MMOCITy31 CIIOKUBAY
Ma€ TpaBo Ha CBiil BHOIp BUMararu:

1) Ge3ormaTHOTO yCYHEHHS HEHOJIKIB Y HamaHii MOCIy3i y po-
3YMHUH CTPOK;

2) BiJINIOBITHOTO 3MEHIIICHHS I[IHU HAJIaHOi IOCITYTH;

4) BiAIKOMyBaHH 3aBIaHUX HOMY 30MTKIB 3 YCYHEHHSM HEJOMi-
KiB HaJIaHOT MOCIYTH CBOIMH CHJIAMH YU 13 3aJIy4EHHSIM TPEThOI 0CO-
ou;

5) peamizamii iHITUX TIPaB, IO MepeadaICHI YMHHAM 3aKOHOIaB-
CTBOM Ha JICHb YKJIQJICHHS BiIMOBITHOTO JOTOBODY.

Sxmio k Hafimay OyB 00i3HaHMY i3 HASBHICTIO HEJIOJIKIB 00’ €KTa
HaiiMy, ajie He 3aXaJaB iX yCyHEHHs BiJ HalilMOAAaBLs, BiH BTpayae
[IPaBO Ha CTATHEHHS 3aI0IsTHOrO HOMY 30UTKY.

OTxe, yMOBa JIOTOBOPY TPOKATy TPO 3BUIBHCHHS HaWMOJIaB-
I BiJl BiATOBIMAIBEHOCTI 3a ITKOMY, 3aBIaHy BHACIIIOK OCOOTHMBUX
BJIACTHBOCTEH UM HEIOJIKIB pedi, PO HASBHICTh SIKUX HaiiMad He OyB
nornepeKeHn i HaliMOAaBLIEM 1 PO sIKi BiH HE 3HAB 1 HE MIr 3HATH, €
HIK4EMHOIO.

3a KOpUCTYBaHHS Piuvi0 HaiiMad IMOBUHEH CBOEYACHO 3JIIHCHIO-
BaTH orJary. B mpoTunexxHoMmy BuManky, Ha mijactasi . 3.3. [lopsa-
Ky, 32 IPOCTPOYEHHS IJIaTe)Xy HaliMad MOBHHEH OIUIATUTH BapTiCTh
MIPOKaTy 3TigHO 3 Tapudamu, SKi JIFOTh HA MOMEHT CIUIaTH IUIATEexKY,
a TAKOX TMEHIO Ul IOPUANYHUX 0Ci0 Ta cy0’ €KTIB MiANPHEMHHULIBKOT
JiSUTBHOCTI B pO3Mipi, YCTAHOBJIEHOMY JIOTOBOPOM IIpOKary, aje He
OlnbIne moBiHHOT 00MiKOBOT cTaBku HarionansHoro 0aHkKy Ykpainw,
10 Jisia B Tepiof, 3a Akuid crutagyeThest nens (13%), ans dismanux
0Ci0 — y po3Mipi, yCTaHOBIIEHOMY JOTOBOPOM TIPOKATY, ajie He OibIire
o0nikoBoi ctaBku HamionaneHoro Oanky Ykpainu (6,5 %).

V pasi riatexy 3 He3aJIeKHHX Bij HaliMaua MPpUYHH (BiAPSIKeH-
Hsl, TocmiTanizamisi, Gpopc MaxopHi 00CTaBUHM) OIljIaTa 3a MPOCTPO-
YEeHHSI TUIATeXy MPOBOAUTHCA 3a Tapudamu, U0 s B TEPMiH MPO-
CTPOYCHHS TLIATEXKY.

[Ticnst 3akiHYEHHS CTPOKY IMPOKATy HailMad IMOBUHEH IOBEPHYTH
B3SITI Ha IPOKAT NPEIMETH Y CIIPABHOMY CTaHi, 3 ypaxyBaHHSIM 3HOCY
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3a mepiof mepeOyBaHHs Y HBOTO MIPeMeTa PoOKarty, ab0 y CTaHi, KU
0ys10 00YMOBJICHO B JIOTOBOPI.

[Ipu moBepHeHHI mMpenMeTa Mpokary 3a00proBaHICTh 3 OIUIATH
KOPHUCTYBaHHS TIPEIMETOM TIPOKATY Pa30M 3 TICHEIO CIUTATY€ThCS Hali-
MaueM JI0OpOBIUITEHO, a B pa3i BiIMOBH BiJl OIJIATH I1i CyMH CTATYIOTh-
Csl B CyIOBOMY MOPSIIKY.

Binnosinno no ct. 772 1K Ykpainu, Haiimad, sikuii 3aTpuMaB 1o-
BEPHEHHS pedl HaMOJIaBIICB], HECE PU3UK i BUIIAJKOBOIO 3HUIIICHHS
a00 BUIIAJIKOBOI'O IMOIIKO/UKCHHS. B naHoMy Bumajaky MoBa We Mpo
BIIMOBIIATHHICTL HaiiMaua HE HA TIPUHITAII BUHU, a HA TIPUHIIAIT PH-
3UKY.

VY u.l ct. 782 LK VYkpainu, 3a3HaueHO, 110 HaMOAABEIb Mae
MPaBO BiJIMOBUTHCS BiJI JIOTOBOPY HaiMy i BUMaraTéd TOBEPHCHHS
peui, SIKIIO HaliMay HE BHOCUTH ILIATy 32 KOPUCTYBAHHS PIY4I0 MPO-
TSATOM TPHOX MicAMiB miapsa. Hopma maHoi cTarTi HE MOMTHPIOETHCS
Ha BIJHOCHHH TIPOKAaTy, OCKUTBKU B llopsaky MiCTATHCS CHEMiaIbHi
MpaBHJIa peatizallii boTo MpaBa HaiMonaBleM. Tak, BiJIMOBIIHO 710
. 2.12. Ilopsaaky, HaliMoAaBelb MOXe TpeA IBUTH HaliMauy BUMOTY
B JIOCTPOKOBOMY TIOBEPHECHHI HUM IpEIMETa MPOKaTy, SKIO Haiimad
HE BHIC HaJIS)KHOT OILJIATH MPOTSATOM OJIHOTO MICSIIS 3 YCTAHOBJICHOTO
JIOTOBOPOM [THS TIIIATEKY.

3rimao ctr. 784 1IK VYkpainum, HaitMad Mae paBO BHMaraTu po-
3ipBaHHS JIOTOBOPY HalMy, SIKIO: HaliMOJIaBellb HE BUKOHYE CBOTO
000B’sI3Ky IIOA0 MPOBEICHHS KalliTaJIbHOTO PEMOHTY pedi. Biamosiz-
HO 710 4.3 ct. 791 LIK Ykpainu, Ha HaltMO/IaBIIsl OKPIM KaIliTaJIbHOTO,
MOKJIIEHO 00O0B’S30K HIONO MPOBEIEHHS IMOTOYHOTO PEMOHTY pedi.
OTxe, HaltMa4 TaKOXK Ma€ MIPABO BUMAaraTy po3ipBaHHs JOTOBOPY PO-
KaTy B pa3i HETPOBEACHHS HAWMOIABIIEM TIOTOYHOTO PEMOHTY Pedi.

Sxmo HaiiMomaBelb J0Befe, M0 MOIIKOKEHHS pedi CTaiocs 3
BHHU HaliMauda, BHACIIOK MOPYIICHHS HUM TPaBUJ eKCIUTyarallii Ta
yTPUMAaHHSI MPEIMETa MPOKATYy, & TAKOXK MOPYIICHHS (TTONIKOKSHHS )
IIOMO, TO B TAKOMY Pa3i, pEMOHT I[LOTO MpEeAMETa 3IIMCHIOETHCS 3a
paxyHOK HaiiMaJa 3 ypaxyBaHHSIM BapTOCTI JieTalieil Ta By3/IiB Ha 4ac
pO3paxyHKy i TPAaHCTIOPTYBAHHSI IIHOTO TIPEIMETA.
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VY pasi momko/KeHHsT HaliMayeM MpeaMeTa MpPOKary, sSIKe MOKe
OyTH yCYHEHO IUISIXOM PEMOHTY, HaliMad CIlIa4ye BapTiCTh PEMOHTY
3TiTHO 3 JIFOYUMH TapupaMu.

Bigmosinao mo m. 4.8. Ilopsmky, sSKmo HaMad JOMYyCTHB II0-
TipIIEHHsS CTaHy IpeAMeTa MPOKaTy, TO BiH MOBUHEH BiALIKOLYBaTH
3aBIaHi 30MTKH, 32 BUHATKOM 3HOCY, SIKIIO HE 3MOXKE MiITBEpAWTH,
IO TOTIpIICHHS CTaHy MpeaMmera BiaOynocs He 3 oro BuHU. [laHe
MPaBUIIO Y3roJuKyeThes 13 ¢T. 779 LK Ykpainu.

SIKIIO TIpeZIMET MPOKaTy CTaB MOBHICTIO HENMPUIATHUM, TO Hai-
Mad 3a 3r0A0K HaliMOAABLSI MOXKE TIOBEPHYTH PiBHOLIHHUN IPEIMET,
SIKMH BIAMOBiA€ 3a SKICTIO INPEAMETY MPOKaTy, 10 BUHLIOB 3 JIamdy,
a00 mpeaMeT aHaJOoTriyHOI MOJENi UM CIUIaTHUTH HOTOo BapTiCTh 3 ypa-
XyBaHHSIM 3HOCY 3a LlIHAMH, LI0 JiI0Th Ha Yac po3paxyHKy. [licis upo-
T'O HECHPaBHUI NPeIMET MPOKATY, SKMM KOPUCTYBaBcs HaliMad, miepe-
XOJIUTh Y BIACHICTh HaliMaua.

[Ipu BTpari HaliMadeM TpeaMeTa MpoKaTry abo JOBEIEHHI HOTro
710 ITIOBHOT HEMIPUAATHOCTI BiH MOBUHEH BiALIKOIYBaTH BapTiCTh LIbOTO
npeaMeTa 3 ypaxyBaHHAM 3HOCY 3a LiHaMH, IO JIil0Th Ha yac po3pa-
XyHKY, SIKIIO iHIIE HE MepeadaueHo YMOBaMH JIOTOBOPY MPOKATy, Ta
3aBJIaHi HAaltMOJIaBIII0 30MTKHU (BapTiCTh MTPOKATY, MIEH] 32 TPOCTPOYCH-
HS TUTaTeXKy Ha MOMEHT BIIIIKOAYBaHHS 30MTKIB).

[Ipu BigMOBiI TOOPOBITEHOTO PO3PAXYHKY a00 YXWJICHHI HaiiMa-
Ya BiJl IOBEPHEHH MIPEAMETa MIPOKaTy, BUJIYUYEHHS HOTO, CTATHEHHS
30UTKIB 32 HEBUKOHAHHS YMOB JIOTOBOpY MOOYTOBOrO MpoKary (3a-
OOpProBaHOCTI 32 OIJIATOIO MPOKATY 1 TEHi) IPOBOASATHCS 32 MO30BOM
HallMOJIaBIIsl YEPE3 CY/I.

3 iHimiaTUBU HaliMada JIOTOBIp MpPOKaTy MOXKe OyTH po3ipBaHHMA
y Oyab-SKHi 4ac Py yMOBI MOBEPHEHHsI IIPeAMETa IPOKaTy HalMo-
JaBIIO Ta OIUIATH 3a (PAKTUYHUI Yyac KOPUCTYBAHHS MPEIMETOM IPO-
KaTy, a TAaKOX I1eH1 B pa3i MOPYLICHHS TEPMiHIB OMJIaTH KOPUCTYBAHHS
uuMu npeaMerami. [Ipu npomy, BiamosinHo a0 4.2 ct. 790 LK Ykpa-
{HHM, TUIaTa 32 TPOKAT pedi, MO CIUIaueHa HaliMadeM 3a BECh CTPOK
JIOTOBOPY, 3MEHIITYETHCS BiMIITOBITHO O TPUBAIOCTI (DAKTHYHOTO KO-
PUCTYBaHHS PivdIio.

[{uBinbHUHA KOOEKe YKpaiHW BCTaHOBIIIOE 10 BiAHOCHH, IO BH-
IUTMBAIOTh 3 JIOTOBOPY MPOKATy, CKOPOYEHUH CTPOK IMO30BHOI JaB-
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HocTi. CTPOK B OIMH PiK BCTAHOBIIOETHCS ISl TAKAX BHMOT, 11O BU-
TUTMBAIOTh 3 BIIIHOCHH JIOTOBOPY MPOKATY: a) BUMOT HAHMO/IABIIS PO
BIJIIIIKOTyBaHHS 30UTKIB Y 3B 3Ky 3 MOMIKO/DKEHHSM pedi, sIKy Oyso
TIepeIaHo y KOPUCTYBaHHS HaiMmadeBi; 6) BUMOT Haimada Tpo Bif-
IIKOTyBaHHS BUTPAT HA IMOIIMIIeHHS pedi. J[o BCiX 1HITUX BUMOT, SKi
CTOPOHH BiTHOCHH NPOKATY MOXKYTb NP SIBISATH OHA OIHIH, 3aCTO-
COBYIOTBCSI 3arajibHi IOJIOKEHHSI PO MO30BHY JaBHICTh, BU3HAYCHI
rmaBoto 19 [IK Ykpainm.

Y.2 ct. 786 LIK BcTraHOBHIIa MOMEHT TOYATKy Mepediry CTpPOKy
ITO30BHOT TABHOCTI 32 BUMOTaMH HaltMOJIaBIIs Ta HaiiMada. Tak, repe-
0ir MO30BHOI JABHOCTI 100 BUMOT HAWMOAABLISI IOYMHAETHCS 3 MO-
MEHTY MTOBEPHEHHS peyi HaliMadeM. Y CBOIO 4epry, nepedir mo30BHOT
JaBHOCTI 1110JI0 BUMOT HaiiMaya MOYNHAETHCS 3 MOMEHTY TIPUITHHEHHS
JIOTOBOPY TpOKaTy. 3a3HaueHe MPaBHIIO 3aCTOCOBYIOThH SIK 0 BUMOT
CTOPiH AOTOBOPY MpoKary, siki nepeadaveni 4.1 ct. 786 LUK, Tak i 10
OyIb-SKHUX THITMX BUMOT HAMMOIABIYI Ta HaitMaua.

BucnoBku. OTxe, HEBUKOHAHHS TA HEHAJICKHE BUKOHAHHS 10TO-
BOpY NPOKATy TATHE MTPAaBOB1 HACIIAKH AJIsl CTOPOHH, SIKa HOTO J0IyC-
THJIA: YU TO HAMOJIABI, UM HaliMaya. TakuMHu MPaBOBUMHU HACIIiIKa-
MU MOXKYTb OyTH (cT.611 LIK): npunuHenHs 3000B’s13aHHs BHACIIJOK
OTHOCTOPOHHBOI BiAMOBH BiJl 3000B’sSI3aHHS, SKIIO II€ BCTAHOBJICHO
JIOTOBOPOM a00 3aKOHOM, ab0 po3ipBaHHS TOTOBOPY; 3MiHa YMOB 30-
0OB’s13aHHS; BIAIIKOMYyBaHHS 30MTKIB Ta MOpaiibHOI mKoau. [leperik
3a3HaueHMX MIPABOBUX HACIIJKIB, IO HACTAIOTH Y pa3i MOPYLICHHS YU
HEOTPUMAaHHS YMOB JIOTOBOPY TIPOKAaTy, HE € BUUEPIHUM, CIIeIialib-
HUMH IUBLUIbHO-TIPaBOBUMH HOpMamu (maBu 58 maparpadis 1, 2 K
VYkpainn, [lopsaky ta 3akony Ykpainwu ,,IIpo 3axucT mnpas crioxuBa-
9iB”’"), a TAKOXK CAMUM JIOTOBOPOM MOXKeE TIependadaTics i MOKIIUBICTh
HACTaHHS IHIIMX MPABOBHUX HACHTIJKIB. 3aKpIilJICHHS Ta BUKOPUCTaH-
HSl IHIIMX CaHKIIH y ZOTOBOPI MPOKATy TUTBKH MiABHILYE MOXKIIUBICTD
HaJIC)KHOTO BUKOHAHHS HOTO YMOB.

Ha mijcraBi mpoBeieHOT0 JOCIIKEHHS, PO3POOIICHI IPOIIO3HIIIT
1010 BAOCKOHAJICHHSI YNHHOTO 3aKOHO/IaBCTBA y cepl BiANOBiIab-
HOCTI 3a TIOPYIIEHHS TOTOBOPY MPOKATy, IO MOXKe OyTH BpaxOBaHO
IIPY TOAAJBLINX HAYKOBUX HOIIyKaXx.

171

HHALVLD XUdOMAVH NUHJIGE



35IPHUK HAYKOBUX CTATEU

Denoponuyk A.B.

1. Vienna Convention on the law of treaties. Concluded at Vienna on 23
May 1969 [Enexmpounuii pecypc]. — Peowcum Ooocmyny: http://www.
admiraltylawguide.com/conven/lawoftreaties 1969.html;

2. Hueinohuii kooexc Yrpainu. — X.: Ooicceir, 2011. — 376 c.;

3. Ilpo 3ameepooicenns Tlopsoky HaAOaHHs Yy mMumyacoge KOPUCHYSAHHS.
2POMAOAHAM NPEOMEMIB KYIbNYPHO-ROOYMOB020 NPUSHAYEHHS. Md 20C-
nooapcokoeo excumxy: Haxaz Ykpaincokoeo coioszy 06 ’ednans, nionpu-
ememes i opeanizayiil noOymogo2o 006cyeo8ysans Hacenernts No 46 6io
16.12.1999 p. [Enexmponnuii pecypc]. — Pesxicum oocmyny: http.//zakon .
rada.gov.ua/laws/show/z0025-00;

4. Ilpo 3axucm npae cnodcusauie: 3axon Yrpainu 6io 12 mpaeus 1991 p.
No 1023-XII [Enexmponnuii pecypc]. — Pexcum oocmyny: http://zakonl.
rada.gov.ua/laws/show/1023-12;

5. Tomuuwen C. Koncencyanona npupooa dozosopy maiitnosoeo naumy/ C.
Tomuuwen. — Bicnux axademii npasosux nayk Ykpainu. — 2005. - Ne4
(43). — C. 257;

6. Mopos O.B. [{ueinbno-npasosa 8ionosioaibHicmy 3a NOPYUEHHS. CMOPO-
Hamu ymog 0o2osopy // Bicnuk Xapkiecbkoeo HayionanbHo2o yHisepcume-
my euympiwnix cnpas.- X., 2009. — Bun. 45. — C. 188-194;

7. Ilempuwesa I'U. [lpasosvie eonpocwt bvimosoeo npoxama / I'U. Ile-
mpuwesa. — M30-60 Jlenunepaockozo ynusepcumema, Ilpasosedenue. —
1963. - Ne2. — C. 208;

8. Mopos O.B., Mopo3z M.B. Ilpasa ma 0606 s13ku cmopin 3a 002080pom
natimy, 2010 p. [Enexmponnuii pecypc]. — Pexcum Odocmyny: hittp://
pravoznavec.com.ua/period/article/3547/%CE.
®enoponuyk A.B. IIpaBoBi Hac1iiky OPyLIEHHS YMOB J0r0BOPY NPOKATY
VY naHiii ctarTi, Ha OCHOBI aHAJ3y HOPM LIUBLILHOTO 3aKOHOJABCTBA JTOCIIIKY-

FOTBCSI TIJICTABH Ta MOPSAO0K MPUTATHEHHS 10 FOPUANYHOI BiAMOBIAILHOCTI CTOPIiH

JIOTOBOPY MPOKATY, & TAKOXK MPABOBI HACIIIKH, [0 HACTAIOTh Y BUMAJKY TOPYIICHHS

Y1 HCAOTPUMAHHA YMOB TaKOT'O JOTOBOPY OI[HiC}O 31 CTOpiH. O6rpyHTOBy€TI:C$[ MOXK-

JIUBICTH HACTAQHHS OKPEMHX IIPABOBHMX HACHIAKIB Ta HEOOXITHICTh 3aKpilUICHHS iX B
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MpOKaTy, MOKyTb OyTH mepeadadeHi sK 3aralbHUMHU, TaK 1 CHCliaTbHUMH [UBILTb-
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B naHHO# crarbe, HA OCHOBAaHHM aHAJIN3a HOPM TPaKIAHCKOTO 3aKOHOIATElTb-
CTBa MCCIICAYIOTCSl OCHOBAHUS U MOPSIIOK PHBIICYCHHUSI K FOPHANYCCKOI OTBETCTBEH-
HOCTH CTOPOH JIOTOBOpA MPOKara, a TaKXKe MPaBOBbIC MOCIIEICTBHS, HACTYIIAOIINE B
cllydae HapyIICHHs WITH HECOOIFOICHHUSI YCIOBUIT TAKOTO JOTOBOPA OJIHOI M3 CTOPOH.
OGOCHOBBIBAETCS BO3MOXKHOCTh HACTYIICHHS OTACIBHBIX MPABOBBIX IMOCICACTBUI
U HEOOXOMUMOCTh 3aKPCIJICHUS WX B JICHCTBYIOIIEM 3aKOHOIATENILCTBE. YCTaHOB-
JICHO, YTO CAHKIIMH 33 HAPYLICHHE YCIOBHI J0TOBOpA MPOKATa, MOTYT OBIThH TPELy-
CMOTPEHBI KaK OOIIMMH, TaK U CICIUATbHBIMU IPaXKIaHCKO-TIPABOBBIMH HOPMaMH.
A BBIOOP KOHKPETHOM CaHKI[MHU 3aBHCHT OT XapakTepa JOMYIIEHHOTO HApYyIICHHUSL.

KitroueBble ¢/10Ba: JI0r0BOp MpoKara, OTBETCTBEHHOCTb, 0053aHHOCTb, HEBBITIO-
JIHEHHE WM HEHA/IC)KAIIee BBIOJHCHHE YCIOBHIT 10TOBOPA, PACTOPKEHHE JI0T0BO-
pa.

Fedoronchuk A.V. The legal consequences of breach of contract hire

This article, based on an analysis of the civil law and procedure examines reasons
bringing to responsibility parties to the contract of hire, and the legal consequences
that occur in case of violation or non-compliance with the terms of this agreement by
either party.

Thus, failure and improper performance of the contract of hire entails legal
consequences for the parties, which allowed it: either the landlord or tenant.
These legal consequences may be (ar.611 CC) terminates the obligation as a result
of unilateral waiver of liability if it is established by contract or law, or breach of
contract; change the obligation; damages and moral damages. The list of these legal
consequences that occur in violation of or failure to comply with the contract of
hire is not exhaustive, special civil law (Chapter 58 paragraphs 1, 2 CC of Ukraine
and Order), and thus the contract can be provided and the possibility of other legal
consequences . Consolidation and use of other sanctions in the contract hire only
increases the possibility of proper implementation of its provisions.

Based on the research, developed proposals to improve current legislation on
liability for breach of contract hire that can be taken into account in further research.

Keywords: contract hire, responsibility, duty, performance or improper
performance of the contract, termination of the contract.

WumaHcbka H.C.

NMPOBJIEMU OOKA3YBAHHA NMPU 3AXUCTI
NMPAB MNALIEHTA Y MEOANYHUX CMNPABAX

VK 34:614

AKTyaJbHicTh TeMU. ChOTOMIHI BiJICITIIKOBYETHCS HETIOOTIUHOKI
BUTIAJIKK JIeEKTIB HATAHHS MEMYHOI JOMOMOTH, a TAKOXK HEHAICK-
HOTO BHKOHAHHSI MEIUYHUMH TIPAI[iBHUKAMHU CBOIX OOOB’S3KiB, Ha-
CJIIJIKOM SIKMX JIOCUTh YacCTO € JISTAIbHUHN KiHelb. TOMy 3aXUCT TpaB
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MAIiEHTIB MOTPeOy€e JONATKOBOTO BUBUCHHS Ta aHAII3y 3 METOK pe-
QJIbHOT MOYKJIMBOCTI 32aCTOCYBaHHS JJAHOTO IHCTHTYTY. OCKIIBKH MTO3U-
LIS 3aXUCTY OyIay€eThCs Ha 310paHUX CTOPOHAMH JI0Ka3aX, JOLUITHHIM
€ BUBYCHHS MMUTAHHS MMPOOJIEMH JJOKa3yBaHHS B TaK 3BAHUX METUIHIX
CIpaBax, sKi iCHYIOTh ChOTOJIHI Ta MOTPEOYIOTh HEBIAKIIATHOTO BUPi-
LICHHS. AJDKe MeJuIKHa — e Ta cepa , siIKa CTOCY€EThCSI HalI0pOXK-
YuX OJar JIOAUHU — 370poB’st Ta )KUTTA. [IpaBo Ha sike € KOHCTHTYIIH-
Hoto rapanriero (ct. 3 Koncrutyuii Yipainn) [1].

IMocTanoBka nmpodaemu. UnHHE UBLUILHO-TIPOIIECYATBHE 3aKO0-
HOIABCTBO YKpaiHW 3aKpIIUTIOE€ TPUHITAI 3MarajJbHOCTI CTOPIH ITH-
BiTbHOTO cyfgounHcTBa (cT.cT. 10, 60 LIIK Ykpaian) [3]. 3micT naHoro
MPUHLUITY TIOJISITAE B TOMY, 1[0 KOYKHA CTOPOHA MPOoLecy 3000B’s13aHa
JIOBECTH Ti 0OCTaBHHU, HA SIKI BOHA ITOCUJIAETHCSI SIK Ha TiICTaBy CBO-
iX BUMOT a0o 3anepeueHb. OTke, 30MpaHHs J0Ka30BO1 0a3u y CIIpaBi
MTOKJTAIAEThCA BUKIIIOYHO HA 0COOY, YMi MpaBa Ta 3aKOHHI IHTEpECH
TTOPYIIICHI, 1 IKa Ma€ HaMip 3aXUCTUTH 1X B JOCYIOBOMY YH CYJOBOMY
TTOPSTIKY.

AmHaJi3 gocinxeHHs naHoi npodsaemu. [locranosnena npooie-
Ma € ManofociipkeHo. CaMe MUTaHHS AOKa3yBaHHS Y MEAWYHUX
CrpaBax MPaKTUYHO HE BUBYAJIOCH JOCIHIITHUKAMHU.

IMocTanoBka MeTH. METOIO JaHOTO HAYKOBOTO JIOCIIPKCHHS €
BHUBUCHHS TTPOOJIEM, SKi iICHYIOT TIPH 3aXHCTi MOPYIIICHUX TIpaB Tarfi-
€HTIB Ta MOYUIMBI IIUISIXH iX BUPIIICHHS.

Buxkiaa ocHoBHOro Martepiany. YkpaiHa NpoJOBXKYy€E peasi3oBy-
BaTH MOJITUKY Ha MOOYIOBY MPaBOBOi, COLIAIILHOI JACpKaBH, B SKiH
JIFOJIMHA, 11 )KHUTTS 1 30POB’S BU3HAETHCS HAHBHUIIOK COILIAJIBLHOO
miaHicTIO (cT. 3 Konctutymii Ykpaian) [1]. Ockinbku cdepa oXopoHH
3II0POB’ST CTOCYETHCS HAWBAKIMBIIINX COIiaTbHUX OJIar — KHUTTS Ta
3[I0POB’S JIIOAWHU, pedOpMyBaHHS JaHOi cepu Ha 3aKOHOAABUOMY
PiBHI BU3HA€ETHCSI MPIOPUTETHUM HANPSIMKOM [isUIBHOCTI AEpKaBH.
AJKe TIpo piBeHb PO3BUTKY OCHOBHUX T'POMAJSTHCHKHUX 1HCTUTYTIB B
Jiep>KaBi CBITYMTH B TOMY YHCIIi 1 cTaH 310poB’s ii rpomazsiH. ocTyn-
HICTH Ta AKICTh HAJIAHHS MEAWMYHUX MOCIYT 3a0e31medye 3I0poBy Ha-
mifo. I Ik pe3ypTaT — MOKIIMBICTh BTIJICHHS TUMH 3K TPOMAJISTHAMH 1H-
IIUX MPOIIECiB Ta MEXaHI3MIB JUII 3a0e3NeueHHsI pealtizailii OCHOBHUX
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paB cBOOOJ JIIOAMHHU 1 TPOMAaJSTHIHA, 10 € HEOOXITHUM ISl TOCAT-
HEHHS HAIIOIO JAEPKaBOIO €BPONEHCHKUX CTaHAAPTIB B YCIX Taly3sX.

3 pO3BUTKOM MEIWYHOI Tairy3i, sIK HayKd, BUHUKJIA HEOOXiTHICT
HOPMAaTHBHOIO BPETYJIIOBAHHS HOBHUX MEIMKO-IIPABOBUX BiTHOCHH,
SIKi BHHUKITU K Haciigok. Cii BiAMITATH, IO MU YCHIaJAKyBaJIH Bif
PansHCHKOI BIIaAN OMIKYHCHKY MOJIETIb OXOPOHH 340POB s, SIKa Ha ChO-
TOJIHI ce0e BUUepIasa i He MoXe 3a0€3ICUUTH SIKICHE HaJTaHHS MeTNY-
HUX TOCIYT TpOMajsiHaM, sIKi iX MoTpeOytoTh. JlikapchKi MOMMIIKH,
neeKTH HaJaHHS MEIUYHUX TOCIYT, XaJIaTHICTh MEJINYHOTO IepCo-
HaJly ChOTOJHI I1e HETIOOAWHOKI BHUTIAAKU. Bce gacTime sk i3 3aco0iB
MacoBoi iH(opMmarrii Tak i 6e3nocepeHBO B KUTTI MU A13HAEMOCS ITPO
ICHYBaHHSI JJaHMX HETaTHBHUX sIBULI. TOMY BHCBITJICHHS MpoOiIeMu
3axXHCTY [IpaB Ta iIHTEpPECiB Mali€HTIB Ha0yBa€ MEPLIIOUEProBOro 3Ha-
YeHHs. AJDKE HIXTO HE 3aCTpaxOBaHUH BiJl HEOOXIIHOCTI 3BEPHEHHS
3a MEIUYHOIO JIOMTOMOTOI0 O JIIKYBaJIbHOTO 3aKJIany, i BiAIMOBIIHO,
MOKITUBOCTI OCOOHCTO 3IIMITOBXHYTHUCH 13 TIPOOJIEMOI0 METUIHHX IT0-
MUJIOK, HETaTUBHUX PE3Yy/IbTaTiB MEIUUYHOIO BTPYYaHHs TOLIO.

BinpuicTe MEUYHUX MPABOBIAHOCHH BPETYJIbOBAHO 3arallbHH-
MH HOPMaMH MarepiajibHOro Mpasa (UUBUILHOTO, aIMiHICTPaTUBHOTO,
KPUMIiHAJIBHOTO TOWIO), SIKi HE BUPIIIYIOTh BCIX MHUTaHb, 1[0 BUHUKA-
I0Th TIPY BUPIIICHHI MEMYHUX CIIOPIB, Y 3B A3KY 13 1X 0COOIMBOCTSI-
mu. HemocTaTHICTh criemialbHIX HOPMaTHBHO-TIPABOBUX aKTiB CIIPH-
YHMHS€ HAsBHICTh B YMHHOMY YKPaiHCBKOMY 3aKOHOIABCTBI YMMallo
MIPOTAJIMH, SIKi HETaTUBHO BiZOOPaXKaroThCsl HA MOMJIMBOCTI 0COOH B
MOBHIN Mipi 3aXUCTHTH CBOI NpaBsa, rapanToBaHi KoHcTHTYLI€TO Ta 1H-
IIMMH HOPMaTUBHO-TIPABOBUMH aKTaMH.

[nsxoM aHai3y YMHHOTO 3aKOHOAABCTBA YKpAiHH, B 3arajibHO-
My BUIVISIII MOXKHA BUIUTUTH 1103aCyI0BUM Ta CYIOBHI 3aXHUCT HOPY-
LICHUX, OCIOPIOBAHMX UM HEBU3HAHUX MpaB Ta iHTepeciB. B Hayko-
BOMY KOJIi iCHYE 1 iHIlIa TOYKA 30pYy, Y BIAMOBIAHOCTI JIO SIKOT iCHYIOTb
HACTYTHI CIOCOOM 3aXHCTY MPaB MaIli€HTIB: aAMiHICTPAaTUBHUMH, Cy/I10-
BHH, aJIbTEPHATUBHUI, CAMO3aXHUCT.

Ha namy nymky mepeBaru Ta HeJIOJIKH MICTAThH BCi BUIIIE Tiepe-
JIYeHI CTIOCOOM 3aXHCTy TpaB Ta iHTepeciB. [IpoTe K CBITUUTH ITpak-
THKa, I0CYZ0BE BPETYIIIOBAHHS MEJUYHOTO CIIOPY, SIK IPAaBUIIO, HE J1a€
e(eKTUBHOTO pe3yibTary. I pomansHu YkpaiHu, sIKUX HEOTHOPA30BO
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CHiTKaJia TpoOJeMa HEBUPIIICHHS YM HETaTUBHOTO BUPIMICHHS IX
3BEpPHEHHS MalOTh YAMaJli CyMHIBU B pe3yJIbTaTax TaKoro 3BepHEHHSI.
I sixk HacHiZIOK BOHU BCE-TaKH 3BEPTAIHCh 32 3aXUCTOM IOPYIICHOTO
mpaBa 710 cymy. Marodu HaJito, 0 caMe B Cy[JOBOMY MOPSAKY BOHH
3MOXKYTh B ITOBHIH Mipi BIITHOBUTH CIIPaBEITUBICTh | OTPUMATH BiAIIO-
BiJIHE Bi/IIITKOyBaHHsI MIOHECCHUX HUMHU BUTPAT Yepe3 Oe3MisuTbHICTb,
YH MPOTUTIPABHE JISIHHS MEIMKIB Ta MEAMYHOTO TICPCOHAITY.

VY 3B’s3KYy i3 HaBEJICHUM BBa)KA€EMO 3a HEOOXIIHE 3yIIMHUTUCH HA
BHICBITJICHHI CaMe CYIOBOTO CITIOCO0y 3aXHCTY MpaB MAIli€HTIB Ta TPO-
OJieM, 110 ICHYIOTh TIpH HOTO pearizaiii.

Crarts 55 Korcrutyii Ykpainu[1], 4.1 ct. 3 LluBineHOTO TIpOIIE-
cyasibHOTO Kopekcy Ykpainu [3], cT.15, 4.1 c¢1.16 LluBinpHOTO KOEKCY
VYkpainu [2], cT. 8 3akony Ykpainu «OCHOBH 3aKOHOABCTBA YKpaiHU
IIPO OXOPOHY 370POB’s» [S] 3aKPIIUIIOOTE IPABO KOXKHOT 0cO0U 3Bep-
HYTHCH 0€3MOCEepeaHbO 0 CYIy 3a 3aXHCTOM CBOIX IIpaB, CBOOOI IH
inTepecis. [IpaBo Ha 3axuCT ocoba 3miiiCHIOE Ha CBiif po3cyxn (4.1 cT.
20 LK VYkpainm) [2]. Sk BuIIe 3a3HAYaIOCh 3aXHUCT MOXKE 3IiHCHIO-
BaTHCh SK B JOCYJIOBOMY MOPSIKY (IUISIXOM 3BEPHEHHS JIO0 YIIOBHO-
Ba)KCHUX OpraHiB JepKaBHOI BN UM OPraHiB MiCIIEBOTO CaMOBpsI-
JyBaHHS, IIJISIXOM CaMO3axHCTy), a TAKOXK IIJISIXOM 0e3M0cepeIHbOTo
3BEpHEHHsI 10 cymy. [lpm domy, ocoba Moke Bizmpasy, B HOPSIKY CT.
124 Konuctutymii Ykpainu[1], 3BepHYTHCH O€3MOCEpEaHBO A0 CYIY.
Koncrurynitnuit Cyn Ykpainu B cBoemy Pimenni Big 09 mumast 2002
poky Ne 15-pr/2002, y cupasi Ne 1-2/2002 [9] po3’sicHuB, 110 Bif-
CYTHICTB JIOKa3y JOCYIOBOTO MOPSIIKY BPETYIIOBAHHS CIIOPY HE MOXKE
OyTH IiJICTABOIO YIS BIIMOBH B MPUAHSTTS [MO30BHOT 3asBU UM TO 3a-
JIAIIICHHS TT030BHO1 3asBH 0€3 pyXy 4u 0e3 po3rsiay. He BukroueH-
HSIM € 1 3BepHEHHS 3a 3aXMCTOM IOPYIIEHOTO TIpaBa Ha 3a0e3MeYeHHS
0e3011aTHOI MEIMYHOT JONIOMOTH Ta Ha/IaHHS SIKICHUX METUYHUX I10-
ciyr (ct. 49 Koncruryii Ykpainu) [1].

OTxe, 3BEpHYTHUCH JI0 CyAy Y 3B’SI3KY i3 HEHaJIC)KHUM HaJaHHSIM
MEIMYHUX TIOCITYT MOJKHA Ha MiACTaBi (BUKIIOYHO 1 HE TUTBKU) KOH-
CTUTYIIHHOI rapanTii. Tak sIK B 3aKOHOAABCTBI BIACYTHIM OKpeMuit
HOPMAaTHBHO-TIPABOBHUH aKT, KM OW 3aKpiTUTIOBaB TIpaBa IAIli€HTIB,
iX ONU3BKHX Ta PiIHUX, JaHA KOHCTHUTYIIII{HA TapaHTisl € PeasbHOO
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MOXKJIMBICTIO TPOMAJISIH Ha 3BEPHEHHSI JI0 CY/Y 13 BiJIMOBITHOO ITO30B-
HOIO 3a5BOIO.

B 3anexxHocTi Bif TOro, KOro Mu 3ajly4aTHMEMO Ha CTOPOHI Bif-
TIOBiZIaua y CIIpaBi, MOKJIMBI JIBa BapiaHTH PO3BUTKY TOIH:

1) y BUnaiky 0cKap>KeHHs pillleHb, il 9u 0e3/isIbHOCTI Cy0’ €K-
Ta BJIaJHUX MMOBHOBa)KeHb (MiHiCTEpCTBA OXOPOHHM 310pOB’sl YKpaiHH
Yy HOTO YIPaBIiHb Ha MICISIX) — MH 3BEPTAEMOCH 3a 3aXHUCTOM TIOPY-
LICHUX, OCMIOPIOBAHMX UM HEBM3HAHUX MNpaB, cBOOO] Ta iHTEpeciB B
TOPSAIKY aMIHICTPAaTUBHOTO CyAOYHHCTBA;

2) y BUMAJIKy 3BEpHEHHS J0 CYAY 3a 3aXHUCTOM MOPYIICHNUX, OCIIO-
PIOBaHUX UM HEBM3HAHUX IIPaB, CBOOOJ Ta iIHTEPECIB, BIAMIKOAYBaHHS
MailHOBOI Ta HEMaHOBOI (MOpPaJbHOI) LIKOAH, SKIIO SK BiANOBigau
3a]y4aeThcs OKPEMUH JTiKap 4M JIiKyBaJbHa YCTaHOBAa — MU 3BEpTaE-
MOCH B TIOPSIJIKY ITUBLUILHOTO CYJIOUYHHCTBA.

B naniit craTTi MM 3ynIMHUMOCH Ha MPOOIEeMax JT0Ka3yBaHHS MTPH
3MiHCHEHHI 3aXUCTY TPaB TMAIli€HTIB caMe B IUBUIBHOMY CYJTOYHHCTBI.
Amxe Ha mijgcrasi ct. 72 Komekcy ajMiHICTpaTUBHOTO CYIOYHHCTBA
VYkpainu [4] 000B’sI30K JI0Ka3yBaHHS MOKJIANAETHCS Ha BiAMOBigaYa,
a TOMy y4acTb II03MBaya y JI0OKa3yBaHHI MOXKE 3BOAUTHCS 710 BKa3iBKU
Ha HE3aKOHHICTh OCKap)KyBaHOTO pimeHHs (aii/0e3nisuibHoCTi) Bin-
noBigada. OCTaHHIA B CBOIO YEPTy MMOBUHEH JIOBECTH, 3 TTOCHIAHHIM
Ha BIJTIOBIAHI HOPMH MaTepiaIbHOTO Ta MPOIIeCyaIbHOTO TpaBa, 3 10-
Jy4EHHSIM JIOTYCTUMHUX, HAJIEKHHX, JIOCTOBIPHUX JOKAa3iB, IO JIisSB B
paMKax HaJaHUX HOMY MOBHOBa)XEHb, 3 AOTPUMAHHS MPHUHLHUILY, 3a-
kpimenoro ct. 19 Koncrutynii Ykpainu [1].

Cdepa oxopoHU 30pOB’sl HAMOIIBII JOTHYHA IO HAMBAaXKIIMBI-
IUX COoIiaIbHUX Oyar. Hacminky moMmitoK (TIpaBOMOPYIIEHE) B TIPO-
meci 3mMIHCHEHHS MEIWYHOI MisUTBHOCTI MOCUTH YacTo OyBarOTh He-
BHIIPABHO HETaTUBHUMM, a 1HKONH 1 JetampHUMH. Came ToMy IyxKe
Ba)XJIMBHM € peajbHa MOXJIMBICTh 0COOM 3aXUCTUTH BIIACHI NpaBa B
cepi OXOpOHU 30POB’s, SIKi 3aKPIIIEHI 3aKOHO/IABUO.

VYenaKyBaBIU BiJ paasiHCHKOI BN MaTEPHATICTUTHYHY (OITi-
KYHCBHKY) MOJIEIb B3a€MOBIIHOCHH «ITalli€HT — JIIKap» ChOTOIHI MH
JIOCUTH YaCcTO CIIOCTEPIraeMo 3a CHUTYaIli€l0, KOJIM KOHCTUTYIIIHHA Ta-
paHTid 1 3aKpilUIeH] IHITMMU 3arabHUMH 1 CTIeI[iaTbHIMH HOPMAaTHB-
HO-NIPAaBOBHMH aKTaMH IIpaBa Ta iHTEPECH MaLli€HTa HOCATH ACKJa-
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partuBHHIA xapakTep. [laHi mpaBa He TIIBKH HE MOXKJIMBO peai3yBaTi
y 3B’s3Ky 13 mpoOieMamu, 10 iCHYIOTh B chepl 0OXOpOHH 3/10pOB’s,
asie i He MOKIIMBO 3aXHMCTHTH y BHIAJAKY iX mopymenHs. Ls mpooie-
Ma € HaJ3BHYaifHO TOCTPOIO, OCKITBKH HACIIJKK MOPYIIEHHS MpaB B
cthepi MeAWIIMHY, HA BIIMiHY BiJ] IHITNX Taly3ei, MOXKYTh IIPU3BECTH
JI0 JIeTaIbHHUX HacHikiB (cMmepTi nmarienta). [Ipu yomy Hemomiku ic-
HYI0YO1 CHCTEMH OXOPOHH 37I0POB’SI CIIPUSIOTH 3POCTAHHIO KiJTBKOCTI
MOPYIICHHS TpaB 0coOM Ha OTPUMAaHHS SIKICHUX MEAMYHHX TTOCIHYT.
JloBecTn BHHYBATiCTh OKPEMOTO JiKaps YW JIKYyBaJBHOTO 3aKiIaTy
B paMKax YHHHOTO 3aKOHOJABCTBA JOCHTH CKJIAJIHO, a BiAIOBIIHO, i
OTPUMATH pEeaNbHUN 3aXWCT, HANPUKIIAJ y BUIVISL BiIIKOTYBaHHS
BHHHOIO CTOPOHOIO MaTepiajibHOT UM MOPAIbHOI LIKOIH, MPAKTUUIHO
HEMOKJIMBO.

Crarts 10 L{uBijabHOrO MpoIleCyaibHOTO KOJEKCY Ykpainu [3]
3aKPIMIIIOE TPUHIIUT 3MarajbHOCTI CTOPiH IHUBUTFHOTO CYAOYHHCTBA.
Moro 3micT 3BOMTHCS 710 TOTO, IO 000B’ 130K J0KA3YBAHHS MOKIIA/Ia-
€ThCs Ha CTOpOoHU. KoskHa cTopoHa 3000B’s13aHa JJOBECTH Ti 00CTaBH-
HU, Ha SIKi BOHA MOCUJIAETHCSA SIK HA MiJCTaBY CBOIX BHMOT 1 3amepe-
yeHb (4. 3 ct. 10, u.1 ct. 60 LIIK Vkpainn) [3].

Jlokasu 1oAaroThCsi CTOpOHAMH a00 IHIIMME 0cobamH, sIKi OepyTh
ydacTh y crpasi (4. 2 ct. 60 HIIK Ykpainn) [3]. [Ipuaomy croporn
3000B’s13aHi TOAATH CBOi JOKA3HW Cydy JO abo I 9ac MONepeIHbOTO
CYIIOBOTO 3aCiIaHHS y CIIPaBi, a SKIIO TOIEPeTHE CyI0BE 3acCiTaHHs
y clpaBi HEe MPOBOAMIIOCH, — O MOYATKY PO3IVISLY CIIPAaBU IO CYTi
(a.1 ct. 131 LUIIK VYkpainu) [3]. BigMiHHICTh YMHHOTO IMBUIEHOTO
Mpoliecy BiJl Tpolecy, sIKKi 37ilicHIOBaBcs 3a L{uBinbHUM Mporiecy-
anpHUM KogekcoM YPCP1964 poky monsrae B TOMy, IO CHOTOHI CY/T
He 30upae moka3u 1o crpaBi. BiH 3a cBOIM BHYTpPINTHIM TIEpeKOHAH-
HSIM TUTBKH OIIHIOE JTOKa3M, SIKi TIO/IaHI CTOPOHAMH, Ta HasiBHI B Ma-
Tepianax crnpasu. [Ipo HeHTpanbHICTE Cyy NpH PO3MISLAlI UUBIIBHUX
CTpaB HaroJiomyeTbcst 1 B HU3LI nocraHoB [lnenymy BepxoBnHoro
Cyny VkpaiHu MO0 3aCTOCYBaHHSI HOPM IUBUILHOTO IPOIECyallb-
Horo 3akoHonaBcTBa (Ilocranosa Ilnenymy Bepxosroro Cyny Ykpa-
I Ne 2 Bim 12.06.2009 poky «IIpo 3acTocyBaHHS HOPM IIUBIIEHOTO
MIPOIIECYaThbHOTO 3aKOHOABCTBA MPH PO CIIpaB y Cyai Mepmioi
iHctanuii» [10], [Toctanosa [Inenymy Bepxosrnoro Cyny Ykpainu Ne
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5 Big 12.06.2009 poxy «IIpo 3acTocyBaHHS HOPM LUBLIEHOTO MPOLIE-
CYaJIbHOTO 3aKOHOJIABCTBA, IO PETYIIOIOTH TPOBAKEHHS y CIIpaBi /10
CYZIOBOTO po3misiay» Tomro) [11].

Jlokazamm y cripaBi € Oymb-ski (haKTHUHI aHi, Ha MACTaBl SIKUX
CYJl BCTAHOBJIIOE HAsIBHICTh a00 BiJICYTHICTh 00CTaBWH, III0 OOTPYHTO-
BYIOTh BUMOTH 1 3allepEUCHHs CTOPiH, Ta IHIINX 00CTaBHH, IKi MalOTh
3HAUEHHA I BUpilIeHHS cripaBu. Lli gaHi BCTaHOBIIIOIOTHCS HA Mif-
CTaBi MOSICHEHb CTOPIH, TPETiX 0Ci0, IXHIX MPECTABHUKIB, JOMUTAHUX
SIK CBIJIKiB, ITOKa3aHb CBIJIKiB, MUCEMOBHUX JOKa3iB, pEYOBHX JTOKA3iB,
BHCHOBKIB ekcriepTiB (cT. 57 LIIIK Ykpainn) [3].

OTxe, CTOPOHA MOBHHHA CaMOCTIHHO 3i10paTu Bech JOKa30BUI
Marepiaj 3 METOI0 JOCATHEHHs Oa)kaHoTo pe3yibTary. | Bke Ha cTa-
JIiT 310paHHs J0Ka3iB BUHUKAE I1iJIa HU3Ka mpooiem. He 3Baxaroun Ha
3aKOHOJIABYE 3aKPIIUICHH paBa Ha 3BEPHEHHS JI0 BIAMIOBIIHUX AEp-
YKaBHUX OPTaHiB, OPTaHiB MICIIEBOTO CaMOBPSAyBaHHS, MiAIPUEMCTB,
YCTaHOB, OpraHi3aliii He3aJe:KHO Bix (opM BIACHOCTI i3 iH(pOpMa-
HIHHUMU 3alUTamMu (3amuTaMy Ha iH(pOpMaIlio), malieHT He Mae pe-
aJIbHOI 3MOTH OTPHMATH IOBHY, TOCTOBIpHY MEAWYHY iH(OpMaILiio,
sika HOTo LiKaBUTh. 30KpeMa, IpaBo Ha 3BEPHEHHS 3aKpiruieHo: CT. 40
Koncrutyii Ykpainu [1], ct. 285 [{usineHOro Kojekcy Ykpainu [2],
cT.cT. 6, 39 3axkony Ykpainum «OCHOBHM 3aKOHOJABCTBa YKpaiHH IMPO
OXOPOHY 310poB’sh» [5], cT. 3 3akony Ykpaiau «IIpo 3BepHEHHS Tpo-
MazsH» [6], cT. 32 3akony Ykpainu «llpo iHpopmairo» [7], a Takox
cT. 20 3akony Ykpainu «IIpo agBokaTypy Ta aJBOKaTChKY AisTIbHICTE
[8]. Sk mpaBwiio Ha iH(opMaIliiiHuii (aJIBOKATCHKUIT) 3allUT MAIli€HT
(amBOKaT) OTpUMYE BIIIMOBY B HaJlaHHI 3amuTyBaHOl 1H(opMamii mix
MIPUBOIIOM, IO TI¢ JTiKapchka TaeMHUI. [HKOMM iHMDOpMAaIi Memxud-
HOTO XapakTepy Moke OyTH HajaHa Ha BIAMOBIMHWUN 3amUT TaIli€H-
Ta (aJBOKaTa), OJJHAK BOHA € HETIOBHOIO 1 ii HEMOXKIIMBO NEPEBIPUTH
Ha JOCTOBIPHICTH (aIpKe 3 METOIO 3aXHUCTy BIACHUX 1HTEPECIB MEAMK
Mae€ 3MOTy MepenucaTd BCIO MEJUYHY CIIPaBy Malli€HTa, Tak K BOHA
BEJIEThCS B OJIHOMY €K3eMIUIAPi, SKHii 30epiraloThCsi B HHOTO a0 B
JKyBaJIbHOMY 3aKiaji). BinmosinHo, 3a HassBHOCTI MiHIManbHOI Me-
TUIHOI iH(OpMAITii CKITaTHO JOBECTH CBOIO MTO3HIIIFO IO CIIPaBi Ta OT-
pPUMaTH O3UTUBHE PILLICHHS.
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3niiicHIOIOUN aHalli3 YMHHUX 3aKOHOAABYMX aKTiB Ta MiJICYMOBY-
10YM BUILE HABEJIE MU IIPUXOAUMO J0 HACTYITHUX BUCHOBKIB:

1. KOXHIi 0c001 TapaHTY€ETHCS MPABO HA MEIUIIUHY;

2. Ko’kHa 0co0a Ma€ IpaBo 3BEPHYTHUCH 3a 3aXHCTOM IIOPYLIEHOTO
IpaBa, B TOMY YHCIIi i MpaB B cepi OXOPOHH 3[I0POB A, 10 CYIY;

3. cya He BOpaBi BIAMOBHUTH B IPUHHATTI MO30BHOI 3as1BH 3 THX
miZcTaB, 10 B MaTepianax ClpaBU BiJCYTHE MiATBEPIKECHHS JOCYI0-
BOTO TOPSIKY BPETYIIOBAHHS CHIOPY (BiHOBJICHHSI TOPYIIEHOTO Tpa-
Ba 4M IHTEpecy);

4. mpu 3BEpPHEHHI [0 Cydy 3a 3aXHCTOM IIOPYLIEHOIO IpaBa
000B’s130K JTOKa3yBaHHs (NOAAaHHS JI0KAa3iB) MOKJIAJIA€ThCS HA CTOPO-
HU. L{UBUIBHE CYTOYMHCTBO 3MIMCHIOETHCS 3a MPAaBUIAMHU 3Marajb-
HOCTI CTOpiH;

5. 0co0a, sika Oepe y4acTh y CIpaBi Ma€ MPaBo Ha MPABOBY JOIO-
MOTY, sSIKa Haa€ThCS aIBOKaTaMU a0o0 iHIMMME (aXiBIIMUA Y Taly3i
mpasa (ct. 12 LIIK Vkpainn) [3].

3naBanock OM YMHHE 3aKOHONABCTBO YKpAiHW, B YacTUHI 3Bep-
HEHHS 10 CyAy 3a 3aXHCTOM NOPYLICHHX NpPaB JOCTAaTHBO PErysroe
CHIpHI MPaBOBIAHOCUHU. AJie CIIiJ] BKa3aTu Ha JCKJIAPaTUBHICTh Ta
HEJNIEBICTD JISSIKUX HOPM TIPW 3aCTyBaHHI 1X JJIsi BPETYIIIOBAaHHSI CIIO-
Py B MEIWYHHX MPABOBITHOCHHAX, 30KpeMa MPH 3/1HCHEHH] 3aXUCTy
mpaB TarlieHTa (4 0COOWCTO MAITIEHTOM YH HOTO TPEICTaBHHUKOM,
IOPHCTOM, aJBOKaTOM).

Takuii BUCHOBOK BHIUIMBAE 13 crieln(piku MEIUYHUX CIPaB, CTO-
POHOIO SIKOT € JliKap (JIKyBaJIbHUH 3aKiai), a MPEAMETOM PO3IISAY €
MPOLIEC HAaJIaHHS MEJIUYHUX MOCITY, IO Mepe0adae BOJIOMIHHS CIIeLli-
ATPHUMU 3HAHHSIMH. 3a 3arajJbHUM IMPABUIOM Hi CyIJs, Hi ITTAIli€HT,
Hi MPEACTaBHUK (aBOKAT) HE € CITeIialliCTaM{ B Tay3i MCIUITIMHH.
A ToMy HazaBatu Oy[b-sKi BUCHOBKH OO SKOCTI HaJaHHS MEINY-
HUX TOCIYT He KoMIeTeHTHi. OTKe, Ipu PO3IVIsIIi MEAUYHUX CIIPaB,
y 3B’513Ky 13 HEOOX1HICTIO 3aCTOCYBaHHSI CIeLialbHUX 3HAHb B Taly3i
MEJIMIMHY, JOIUIBHAM € IPOBECHHS CYI0BO-MEIMYHOT EKCIIEPTU3H.
[Ipu BcTaHOBNIEHHI XapakTepy 1 CTYNEHIO YIIKOIKEHHS 3/I0pOB’S —
TIPU3HAYCHHSI eKcIepTu3n € 000B’s3koBUM (cT. 145 IIIIK Vkpainn)
[3]. 3rigro 4. 1 ct. 143 HIIK Ykpainu [3] cyn npusHadae eKcriepTusy
3a 3asBOI0 0Ci0, sIKi OepyTh yuacTh y crpasi. Kot Ha oruiaty cyno-
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BOT EKCTIEPTU3U BHOCATHCS CTOPOHOIO, SIKa 3asBUJIA KIOMOTAHHS PO
npoBezieHHs exkcnepTusu (4. 2 ct. 86 LIIIK Ykpainn) [3].

I Ha miit cranii BuHWKA€E MB1 MpoOIeMu:

To-TiepIre, 0co0a, sSIKii 3aImoIisTHO KON 3I0POB 10 HEHAIC)KHIM
JIKyBaHHSM, OKpIM MaTepiaJbHUX BUTpAT Ha BiIHOBJICHHS BJIACHOTO
30pOB’sl, IOBUHHA OIUIATHTH BUTPATH Ha MPOBEJCHHS EKCIEPTH3H
(sIka € HememeBo), BUTPaTH Ha MPaBoOBY JONOMOTY, CyIOBHH 30ip,
BUTpATH NOB’53aHi 13 SBKOIO 70 Cyay TOmIo. Buxomsuwm i3 piBHS 3a-
0E3IMeYCHOCTI HAIIMX TPOMAJISTH OUHUII MOXKYTh IIOHECTH TaKi MaTe-
pianbHI BUTpaTH, SKi B CEPEAHHOMY B JIEKUIbKA pa3iB MEPEBUIIYIOTH
CEPeTHBOMICSYHUN JIOXi]] TIEPECiYHOTO IPOMaJITHIHA YKpaTHH.

Mo-Apyre, MPOBEACHHS eKCIIEPTU3H Oye 3A1HCHIOBATUCH TUMH K
MEMKaMH, 1HIITUX MEJIUYHUX 3aKJIaIiB. A SK BiZIOMO B HAIIIIi JIepKaBi
ICHy€ coMiapHIiCTh NMpaniBHUKIB cepu oxopoHu 310poB’s. Koguuii
MEJIMK He BKa)Ke Ha IIOMUJIKY KOJIETH, HE BU3HAE (DAKT HEIOCTATHBOTO
TMIarHOCTYBaHHS IS BCTAHOBJICHHS JiarHO3Y, TPOBeIeHHS Heedek-
TUBHOTO JIIKyBaHHS YW MMPU3HAYCHHS HEBIAMOBIIHIX MEIMYHUX IIpe-
napariB. AIpKe yCBIIOMIIIOE, 1[0 MOAIOHA CIpaBa MOXKE BUHUKHYTH
i TI0 BIJIHONICHH!O 10 HBOTO. OKpIM HABEACHOTO, CIIiJ| 3rajaTu i Mmpo
MaTepialibHy 3alliKaBJICHICTh MEIUKIB IMPU PEKOMEHIAII] THX YU 1H-
X MEJUYHUX TpenapatiB. BoHU oTpuMyIOTh YnMannuii BiJICOTOK Bij
(hapmakoIOTiYHIX KOMTMaHI 3a peaiizaimiro caMme iX JIiKiB Ta IHIITHX
MEIMYHUX TIPerapariB, Xo4a Ha pUHKY 30yTy MOXKYTh OyTH B HasIBHO-
cT1 OLIBII A1€B1 Ta JAEMIEBINI IX aHAJIOTH.

[ToBepratounch 10 mpobieMu 30upaHHs JOKa3iB MO CHpaBi Bij-
MITHMO, 110 OUIBIIICTh iH(pOPMAI] € JIKAPChKOI0 TAEMHHUIECIO 1 HE
HAJA€ThCSl HA 3alAT aJBOKATa, KW Ji€ B iHTepecax mamienTa. Ko-
i JTIKapChKUX JOKYMEHTIB MEIMKH HE HANAIOTh i HA 3alUTH CaMUX
xBopux. OTxe, oTpuMaTH iH(HOPMAIIitO IIIO/I0 PE3YNIBTATIB IarHOCTH-
KM, BCTAaHOBJICHOTO J1arHO3y, IPU3HAYEHUX MEIMKAMEHTIB 1 3arajaom
BCHOTO TMPOLECY JIIKyBaHHS € TPAKTHYHO HEMOXIUBUM. MaKCUMyM,
10 HaJIAI0Th JIIKapi CBOIM MallieHTaM — I1e KOPOTKI BUIIUCKH 3 1CTOPii
XBOpOOM Ta perenTH Moo NPUaA0aHHs MEBHUX MEAWYHUX Npenapa-
TiB. TakuM YMHOM, 3BE€pHEHHS JI0 CYy 32 3aXHCTOM ITOPYIIEHOTO Mpa-
Ba, B TaK 3BaHMX MEIWYHHX CIPaBax, BiJOYBa€ThCs 3a MiHIMaIbHOL
iHpopmanii. Komnii oTpuManux Ta JOTydeHHX 0 MarepiajiB cIipaBu
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JIOKYMEHTIB € HEJOCTaTHhOK JIOKa30BOK 0a3010 Ui 3aJI0BOJICHHS
11030BHHUX BUMOT. OKpiM CKa3aHOTro, CJIiJI BIIMITHTH IO 3a MEePio Cy-
JIOBOTO PO3TVISY MEIUYHUH MPAIliBHUK (MEIMYHUHN 3aKIIa1) Ma€ MOX-
JINBICTH TIEPEITHCATH BCIO iCTOPII0 XBOPOOW MAITiEHTA, TaK SK 3BIpUTH
i1 Ha BiJIOBITHICTH 3 TIOTIEPETHHOI0 HEMOXKIIUBO. AJXKE BCS JIIKapCchKa
JIOKYMEHTAIlisl 3HaXOAUTHCS B OJHOMY €K3EMIUIAPI B JIIKYBaJbHiH
yCTaHOBI. | 3HOBY CKIIaJIa€ThCS CUTYAIlisl, 32 SIKOI BI/ITOBI a4 ITPaBUiA.

3rigHo 4. 2 ¢t. 16 HIIK Ykpaiuu [3], oqHUM i3 CIIOCOOIB 3aXUCTY
MpaB Ta IHTEPECIB € BiANIKOAYBaHHSI MaiHOBOI Ta HEMaHOBOI (MO-
panpHOT) mWKOAM. | TyT BUHHKAE IIie offHa mpolieMa: JOBEJICHHS PO3-
Mipy MaifHOBOi Ta HEMaWHOBOI IIIKOJM, 3aIMOJisTHOI HEHAJIE)KHUM Ha-
JTaHHIM MeIUIHHUX mociyT. 3rigHo [locranosu [1nenymy BepxoBHoro
Cyny Ykpainu Ne 4 Big 31.03.1995 poky «IIpo cyaoBy mpakTHKy B
CIpaBax Ipo BiJIIKOIYyBaHHS MOPaJibHOT (HEMaiHOBOT) MIKOIU» [12]
000B’S130K TOBENCHHS PO3MIipy MAifHOBOI Ta HEMAWHOBOI IIKOIX TI0-
KJIaJIa€THCS Ha TI03MBaJa. Sk BiJOMO B HaIIii JepKaBi KOHCTUTYIIiITHA
rapaHTis 0e30IJIaTHOCTI HaITaHHS MEIMYHHX ITOCITYT HOCUTh JeKIapa-
TUBHUH xapakrtep. He cekper, 1o 3BepHEHHS 10 OyIb-IKOTO (B TOMY
YUCII 1 ISPIKAaBHOTO YU KOMYHAIBHOTO) MEIUYHOTO 3aKJIaJTy € IOCUTh
MarepiajbHO 3aTpaTHUM. JKoJHa JiarHOCTHKA, IPUHOM JIiKaps 1 THM
rade came JIIKyBaHHs He BiOyBaTUMeThCs 06e3 TomnepeaHporo Gpinan-
CYBaHHS XBOPHM TIepeideHuX JikapeM nmocayT. Oturara mpari Jrikaps
(a TakoXK 1HIIOTO METUYHOTO IEePCOHATY) 3MIMCHIOETHCS Heo(DiliiHO,
a TOMy JOBECTH (akT NepeaHHs KOHKPETHIH 0co0i JiKyBalIbHOTO 3a-
KJIa/ly TIeBHOT I'poIIOBOi cyMH HeMoxnBo. Hi nikap, Hi iHIIMA mep-
COHAJI JIIKyBaJIbHOT YCTaHOBU, HE HamMIle OOProBOi PO3MHMCKH PO
OTPUMAaHHS HUM IIEBHOI IPOIIOBOI CYMH BiJl TAIIEHTA 33 IPOBEACHHS
JIIKYBaHHS YH HaJaHHS IHITAX MEIUYHHUX Ta TIOB’SI3aHUX 3 HUMU TI0-
CIIyT AHaIIOTiYHA CUTYAIlisl CKIaIa€ThC 1 3 MPUI0AHUMA METUKAMEH-
tamu. JlocuTh yacTo nikapi cami MpoAaroTh MaIiEHTaM JiKH, OyIiMTO
JICIIEBE HIXK B anTeKax, i 0e3 )KOJHUX YEKiB, KBUTAHIIII YU PO3IHUCOK.
OTixe, XBOpHI MOHICIIM 3HAYHI MaTepiajibHi 3aTpaTd Ha JIIKyBaHHS
BJIACHOTO 3/I0POB’SI HE B 3MO31 IOBECTH iX pPO3MIp.

[Ipobnema noka3yBaHHS CTOCYETHCS 1 BiIIKOMYBAHHS MOPATBHOL
mkonu ((akry 1 3armoisiHHs Ta i1 po3mipy). Y BuieBkasani [locrano-
Bi [Inenymy Bepxosnoro Cyny Yipainu Ne 4 Big 31.03.1995 poxky [12]
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3a3HAYAETHCS, 1110 PO3MIp MOPaTBLHOT IIKOY TOBUHEH OyTH OOTPYHTO-
BaHM CTOPOHOIO, siKa ii 3asBisic. Cy/ Mpy pO3MIsLi MO30BHOI BAMOTH
II0/I0 BIAIIKOTYBaHHS MOPATBHOI KON 30008’ I3aHII BCTAHOBUTH:

1) B YoMy moJsTae 1Sl mKoAa,

2) IKUMU HENPaBOMIPHUMH JisIMH 4M O€3TisSUThHICTIO 11 3armoTisi-
HO ITO3MBAYEBI,

3) 3 IKUX MiIpKyBaHb BiH BUXOJIUB, BU3HAUAIOYX PO3MIp IIKO/IH,

4) Ta SIKUMU JIOKa3aMHU 1€ iTBEPIKYEThCS.

[IpoTe KOHKpPETHOI MPOLENYPH PO3PAXYHKY MOpPAIbHOI IIKOAH B
YUHHOMY 3aKOHOMIABCTBI HE MicTHTHCs. ToOTO 0coba caMocCTiiiHO, Ha
BJIACHHUI PO3CYIl, BU3HAYA€E PO3MIp MOHECEHUX HEI AYIIEBHHUX (TICH-
XOJIOTIYHHUX, MOPAJIbHUX) CTpax/iaHb. [IpakTuka Cyl04MHCTBA CKJa-
Jach TaKUM YHMHOM, III0 CyJA JOCHUThH CKENITHYHO OIIHIOE PEajbHICTh
ITOHECEHHS 0CO000 MOPAJILHOT IIIKO/IH 1, SIK TIPABUJIO, HE 3aJI0BOJIbHSIE
i1 200 3a710BOJTBHSIE B MiHIMAJIBFHUX PO3Mipax.

Sk 3a3HaYaNIOCh BUIIE, )KOJHUH BUCHOBOK EKCIIEPTa B ray3i Me-
TUITMHA He OyJ1e CBiTYUTH ITPO HE3aKOHHICTH /i KOHKPETHOTO ME/THKA.
OTxe, IpU BCTAHOBIICHH]I BUILE3a3HAYCHUX M1ICTaB AJIS 3aJOBOJICHHS
MOpaJILHOI KoM OyZe BiACYTHS OJHA JIaHKA, a came: He3aKOHHICTb
I JTiKapst MpH HaJlaHHI TOCIYT Ta MPUYHHHUH 3B’ 30K Mill TisSIMU JTi-
Kaps Ta HACTIIKaMH, [0 HACTaIH (TIOTIPIICHHSM 3I0POB’ ST XBOPOTO).

OTxe, TOBECTH Ha ChOTOAHIIIHIN JeHb CKJIaJHO JOBECTH HE TijIb-
KW HE3aKOHHICTB i JIiKaps, ajie i po3Mip 3aro/IissHOl HUM MaTepiaib-
HOI Ta MOpaJbHOI IIKOJU.

CkJaia€Thesl Tak, II0 3BEPTAIOUHCH 13 TIO30BHOIO 3aBOIO 710 CYAY
MAIIEHT, B SIKOTO BHACIIIOK il JIiKaps MOTipPIIWIOCH 3A0POB’S TPH-
pedenuii Ha mporpamt. CyMHIBY y pe3yibTraTax 3BEpHEHHS JI0 CYIy €
OJTHI€TO 13 TPUYNH HE3HAYHOI KITBKOCTI METUIHHX CTIPaB, SKi epedy-
BalOTh Ha PO3MIIA/I B MICIIEBHX Cy/ax.

B mMenuuHux cnpaBax, npu 30iHCHEHHI 3aXHUCTY MpaB MAaLli€HTIB,
CIIiJI 3BEPHYTH YBary i Ha TOW (akxT, 10 TPU HEHAJIEIKHOMY HaJaHHI
MEMYHUX MTOCIYT MU HA CTOPOHI BIAMOBIIa4Ya 3a1y4aeMOo sIK IIPABUIIO
JIKYBaJIbHUN 3aKJIaJ, OCKITBKHA B OLIBIIOCTI BHUIAIKIB 3BEPTAEMOCH
He B MPHUBATHI KJIIHIKHA, a caMe B Jep>KaBHI Ta KOMYHaJIbHI MEIUTHI
yCTaHOBU. BiAMoBiIHO MeAMYHUI ITepCOHAN YCBIIOMITIOIOUN BIIACHY
0e3HaKa3aHICTb JOCUTh YacTo HexTye KisiTBoro [immokpara (Kisit-
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Boro Jlikaps Ykpainu), siky cKiIaja€ KOKEH BUITYCKHHUK MEIUYHOTO
By3y Hiciisi Horo 3aBepiueHHs . [Ipo 1m0 cBiguaTh yacTi BUMAIKU He-
BIIOBOJICHOCTI XBOPHUX Ha il JIiKapiB.

3 BHIIIEHABEICHOTO BUIUIMBAE CKIAJHICTh MPUTATHEHHS MEINKa
710 BIATIOBiNANBHOCTI B Cy4aCHUX YMOBaX, KEPYIOUNCh HOPMAaMHU YHH-
HOTO 3aKOHOAaBCTBa YKpainu. [Ipo manmii ¢akT cBiguaTh cTaTuCTHY-
HI JJaHl B MEIUYHUX cripaBaX. JIFOIM piJKO 3BEPTAOTHCS JIO Cydy i3
MO30BHUMH 3asIBAMH JIO 3aKJIaJliB OXOPOHU 3[I0POB’SI T4 KOHKPETHUX
JIiKapiB, 00 yCBiAOMIIIOIOTH MiHIMaJbHI MOXJIMBOCTI Ha BHUTpAII Ta
3HAYHI TPOIIOBI BUTPATH TIOB’s13aHi 3 PO3TIISIOM CIIPABH B CY/Ii.

Bce BuimeHaBeneHe CBiTYHTH MPO MPOOIIEMH, SIKi ICHYIOTh MPH
peastizanii 3aXUcTy NpaB NALi€HTIB Y BUIMIAJAKy HEHAJICKHOTO HATaHHS
MEIMYHUX TOCITYT Ta 3alOAiSHHS LIKOIU KHUTTIO 1 3J0pOB’I0 TpoMa-
JISTH.

Hopmu ynHHOTO IUBITHHOTO, KPUMIHAIBHOTO, aIMiHICTPAaTHBHO-
T'O 3aKOHOABCTBA MICTATH MTEPEITIK MPaBOTIOPYIIEHD, 32 SKi BCTAHOB-
JIFOETHCS] TOM Y 1HIIKMI BUJ BIANOBIIAJILHOCTI, B 3aJ€KHOCTI BiJT TSIK-
KOCTI HACHTiJKiB, SIKi COPUYMHWIA NMPOTHIIPABHA MisUIBHICTH JiKapsl.
[IpoTe noBecTH HasIBHICTH CKJIaly MPaBONOPYIIEHHS, a BiAMOBITHO i
BUHHICTh MEJMKA € HEJIETKOIO CIIPaBoro. ToMy B OiIBIIOCTI BUTIAJIKIB
IO KaTeropii crpas, Jie IPaBOMOPYIIHUKOM BHCTYIIAE JIIKAP, MU Ma€EMO
TaK 3BaHWI BiAMOBHHI Marepiai (BiICYTHICTh B JisIX MEIUKA CKJIAITy
KpUMiHAJIBHOTO, a/IMiHICTPATUBHOTO, IIUBIILHOTO TPABOIIOPYIICHH ).
A ToMy 1 3BEepHEHHS A0 CyAy NpO BiJIIKOAYBaHHS MaTepialbHOI 4H
MOpaJILHOT IIKO/IN 33 HeHAJIC)KHE HaaHHs (UM HeHa/IaHHS) MEANYHUX
nocnyr € 6e3ninctaBauM. [IpocTime Oyino O marieHTam 3BepTaTHCh 3a
3aXHCTOM IOPYIIEHOTO TpaBa To/li, KOJIM O yIIOBHOBAYKEHI OpraHy pe-
TeBHIIIE 3MIHCHIOBAIH MTEPEBIPKY MisITEHOCTI MEAMYHUX 3aKJIaIiB Ta
OKPEMHUX JIIKapiB i MpUiMaIIy CripaBe/IiBi, OOTPYHTOBAaHI pillieHHs. Y
nalieHTa Ta Horo npeacraBHuKa He Oyiio 6 000B’ 3Ky JOBOJUTH HasIB-
HICTh B AiSX MeIUKa CKJIaay MPaBOIOPYUICHHS, aKe BOHO BCTAHOB-
JOBAJIOCS O y IOCTAHOBI UM PIllICHHI KOMIIETEHTHOTO OpraHy. 3roJioM
B MOPAJIKY TPEIONNIIii, Tali€eHT 61 3BepTaBCs A0 CyIy 3 IO30BOM IIPO
BIIIITKOTYBaHHS ITKOIH 1 JOBOAWB TITBKHA PO3MIp 3aTOISTHOT TITKOIH.
CraHoM Ha cbOroIHI 0co0a, sika 3a3Haja BTpar 310pOB’s 3000B’s3a-
Ha JIOBOJAWTH 1 HEHAJICKHICTh HAAAHHSI MEAMYHHX TTOCIHYT, 1 BUHHICTD
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JiKapsi, 1 3aM0/isTHHS. HEMPAaBOMIPHUMH AiSIMHU JKapsi 30MTKIB, Ta I
1 OOrpyHTOBYBaTH PO3Mip MOHeceHUX Hero BuTpar. Lo y Bumaaky,
KOJIM JIIKYBaHHS CIIPHYMHUIIO TSDKKI HACTIIKA € CKIQJTHO IS XBOPO-
TO, aJKE B TIEPITy YepTy BiH HAIlIJICHWH Ha BiTHOBJICHHS 310poB’s. Ha
3BEpHEHHS JI0 KOMIIETEHTHUX OpPTaHiB YU CyIy B HOT'O JOCHUTH 4acTO
HE BHCTA4Ya€ Hi CWJI, Hi 4Yacy, Hi MarepiallbHUX Ta IHIIMX MOXIIUBO-
CTeM.

Ilpono3uuii:

1. HopmaruBHE 3aKpiljieHHs MpaB MAIli€HTIB Ta KOPECIOHIYIO-
quX 000B’SI3KiB JIIKApSI.

2. CTBOpeHHS HE3aJIeKHOrO OIOpO I TPOBEIEHHS EKCIIePTH3
B MEAMYHUX CIIpaBax, sike O HEe MiINOPSIKOBYBAIOCh MiHICTEpPCTBY
OXOpOHHU 370pOB’s. JlaHe excriepTHe OIOpO CIii CTBOPUTH NPH He3a-
JISKHOMY JIepKaBHOMY OpPraHOBi, SIKMW HE Ma€ YKOJHOTO BiJIHOIIICH-
HS /10 JIIIOYMX YIPaBIiHb OXOPOHH 3/I0POB’S, MEIUYHHX 3aKJIaJiB Ta
YCTaHOB.

3. HopmaruBHO 3aKkpinuTy HE TUTEKA 000B’SI30K MEIUKIB Haja-
BaTH TIOBHY, IOCTOBIpHY MEeAMYHY iH(opMaito, B TOMY YHCIIi 1 Ha 3a-
MUTH a/IBOKATIB (32 YMOBH JONTYyYEHHsI aBOKAaTOM IIiITBEPAXKYIOUNX
MPaBo Ha MPEJICTABHUIITBO IHTEPECIB KIIIEHTA JOKYMEHTIB), aJie 1 Mipy
BI/IMTOBIIaTLHOCTI 32 HEHAJaHHS Takol iHdopmarii yu HagaHHA 11 y
HETIOBHOMY 00cCs131, a00 HaTaHHS HEMPaBINBOI, HEOCTOBIpHOT iH(OP-
mari.

4. HopMaTtuBHO mependayuTH KOHTPOJb 3a JiSUIBHICTIO MpaBo-
OXOPOHHHX OPTaHiB Ta MPOKypaTypH MpH PO3CIiAyBaHHI METUYHUX
MIPaBOIOPYIICHb.

5. Buectn 3minu 10 crarTi 86 L{HBiIbHOTO MpoLieCcyaqbHOTO KO-
JeKCy YKpaiHu B YaCTHHI OTIJIATH 3asBHUKOM €KCTICPTHU3H i BAPTOCTI.
VY crpaBax mpo 3aX¥CT MpaB MAIi€HTIB PH 3aIO/IisTHHI IIKOIAH KHUTTIO
1 3710pOB’10, TIPO BIJIIKOAYBAHHS MaTepialIbHOI Ta MOPAIBbHOI LIKOIH,
3aMoAisIHOT 3 BUHU MeAMKa (MEAMYHOTO MEPCOHAIY, JIKYBaJIbHOTO 3a-
KJIay) NIpY MPU3HAYCHHI SKCIIEPTH3HU 3BUIBHUTH Malli€HTa BiJl 11 OII-
JIaTy.

6. Baectu 3minn 1o 3akony Ykpaiau «[Ipo cymoBwuit 30ipy, IIs-
XOM 3MEHIIICHHS CTaBKU CYJIOBOTO 300py B MEMYHUX CIIpaBax, abo ik
3BUIBHEHHS Bijl CyIOBOTO 300pYy.
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7. He miaMiHSIOYM MPUHIUITY 3MarajbHOCTI CTOPIH HUBIIBHOTO
CY/IOUYMHCTBA TIPU PO3IIIS/II MEIUUHUX CIPAB CJIiJ] 3IHCHUTA O0OB’ 513~
KOBE TSI BCIX CY/iB y3arajdbHEHHS 1 PEeKOMEHAYBaTH CYAIsAM TIpH iX
BUPILLICHH]I BCE-TaKH HAIOJISAraTH Ha 00O0B’sI3Ky OKa3yBaHHS IIPABO-
MIpPHOCTI CBOIX JIiif came BiAIoBigadeM.

BucHoBkmu. Sk BiJIoMO 3/10pOBa Hallisl € CBITYCHHSM IPOIBITAH-
Hs JepxaBu. be3 qocraTHhOro marepiaibHOTO 3a0e3rnedeHHs chepu
OXOPOHH 3JI0POB’S, peajibHOT MOXIIMBOCTI TEPCOHAIBHOI BiJIOBI-
JATHFHOCTI KOHKPETHOTO MEAMYHOTO TPAIliBHUKA 1, BiIMOBITHO, MOX-
JIUBOCTI TAIliEHTA OTPUMATH SKiCHI MEIWYHI TIOCIYTH Ta Y BUIIAIKY
JIKapChKUX MIOMIJIOK, BiJIIIIKOTyBaHHSI MAfHOBOI Ta HEMaHOBOT IITKO-
1 — He BOAYa€ThCS MOXKITUBUM TIOOYJIOBH COIIaNIbHOT, TPaBOBOI JIep-
aBU. AJDKE TOJIOBHE COIliabHE OJIaro JHOUHU: 370POB’S Ta KUTTS,
JKOJIHUM IIPAaBOBMM MEXaHI3MOM B Halllil JIep:kaBi He 3a0e3reucHe,
OKpIM 3BUYAiHO ACKJIApaTUBHUX HOPM, AKi OKPIM TOTO, 110 3a(ikco-
BaHi B TOMY YH 1HIIIOMY HOPMaTHBHO-TIPAaBOBOMY aKTi HE TafOTh 0CO0i
pearbHOT MOXKITUBOCTI B MTOBHIM Mipi OT0 peani3yBaTH.
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Iumancska H.C. IIpoGiemMu n1oka3yBaHHsI HPH 3aXMCTi NPaB NALi€HTIB y
MeMYHHUX ClpaBax

VY crarTi HOCHiIKYIOThC TPOOJIeMH, sIKi BUHHKAIOTh Y MaIlieHTa Mpu OakaHH1
3aXHCTHUTH BIIACHI [PaBa Ta {HTEPECH y BUIAJKY iX MOPYIICHHS MEAHYHHUMH Ipa-
LiBHHKaMU. 3iHCHEHO HEeBHYEPITHHUI MEepelliK MUTaHb, SIKi MOTPeOyIoTh HaraJlbHUX
BIJIMIOBIICH, OCKUTBKH CTOCYIOTBCS ICKJIAPATUBHOCTI KOHCTUTYIIIHUAX TapaHTii. 3a-
IIPOIIOHOBAHO AEKiTbKa BapiaHTIB BUPIIICHHS MPoOJieM, sIKi ICHYIOTh IIPU PO3B’sI3aH-
HI MEIMYHUX KOHQIIKTIB. BUKIaICHO AyMKY IIOAO JMOIUILHOCTI BHECCHHS 3MiH 10
JESKHX YMHHUX HOPMAaTHBHO-NIPABOBHX aKTiB YKpaiHH, 3 METOK HaJaHHs peaibHOL
MOJKITHBOCTI TPOMaJITHaM BiJICTOFOBAaTH BJIacHI mpaBa. Takok BHECCHO MPOMO3HILIO
PO CTBOPCHHSI HE3AJIEKHOTO OIOPO ISl IPOBEACHHS SKCIEPTH3 CaMe B MCIUYHHX
CrpaBax, 3 METOK YHUKHEHHSI COJIiJapHOT MOPYKH MEIHKIB.

KurouoBi cioBa: noka3u, JOKa3yBaHHs, MAIi€HT, JIiKap, JIKyBaJbHUN 3aKia],
ne(eKT HaJaHHs MEIMYHOT JOMOMOTH, JTiKapChKa MOMUIIKA, BIAMOBINAIBHICTh, Maii-
HOBa MIKOJ[a, HEMalfHOBA IIIKOJIa, 3aIMUT Ha iH(pOpMAIlito, iHHOPMAILiSI MEIMYHOTO Xa-
pakTepy, JiKapchKa TAEMHHUIIS.

Iumanckasa H.C. [Ipodiembl Joka3bIBaHNs NPH 3alIUTe NPAB NALUECHTOB
B MEIMIIHHCKHX JIeJ1ax

B crarbe HccneayoTes npobaeMbl MalMEHTa, YTO BOSHUKAKOT MPH JKEJIAHUHU 3a-
[IMTUTH COOCTBCHHBIC MPaBa U MHTEPECHI B ClIyuac MX HAPYIICHHS MCAUIMHCKHUMHE
pabotHukamu. [IpruBeicH HeHCYEPIBIBAFOIINI [IEPEUYCHB BOIPOCOB, Ha KOTOPBIC HYXK-
HO JIaTh HEOTJIOXKHBIC OTBETHI, TIOCKOJIBKY BOMPOCHI KACAFOTCS ICKIapaTHBHOCTH KOH-
CTUTYL[MOHHBIX rapaHTHil. [IpeIokKeHO HECKOIBKO BAPUAHTOB PEUICHHs Mpobiem,
KOTOpPBIC BO3HUKAIOT IPH PEIICHHH MEIUIIMHCKUX KOH(INKTOB. BhICKa3aHO MHEHHE
0 HEOOXOIMMOCTH BHECCHHSI W3MCHCHHH K HEKOTOPBIM JCHCTBYIOLIUM HOPMATHB-
HO-TIPABOBBIM aKTaM YKpPaWHBbI, Ul FApaHTHPOBAHHUS PeabHOM BO3MOKHOCTH TPakK-

JlaHaM OTCTaMBaTh COOCTBEHHBIC MpaBa. Takke BHECCHO MPEIOKEHHE 00 yUpeK ie-
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HUM HE3aBUCUMOTO OI0PO JIJIsl IIPOBEAEHHS DKCIIEPTU3 UMEHHO B MEIMIIUHCKHUX J€J1axX
C LEJIBIO HEOMYILEHUS] KPYTOBOM MOPYKH MEIUIIMHCKUX PAOOTHUKOB.

KirroueBble cj10Ba: J0Ka3aTelbCTBa, J0Ka3bIBaAHKE, IALIMCHT, Bpady, JIeueOHOE 3a-
BeleHre, Ae(eKT MEUIIMHCKUX yCITyT, BpaueOHas onmOKa, OTBETCTBEHHOCTh, MaTe-
pHaibHbIH yiiepO, HeMaTepHalbHbI yiepo, 3anpoc Ha nH(GopMauio, HHGOpPMALUs
ME/IMIIMHCKOTO XapakTepa, BpaueOHast TaifHa.

Shymanska N.S. Problems of proof during defence of parients’ rights in
medical cases

This article is research of problems that arise when patient wants to protect his
rights and interests in the event of violation by medical personnel. There is described
non-exhaustive list of issues requiring immediate response because they relate to
the declarative constitutional guarantees. The author gives several ways to solve
the problems that exist in medical disputes. The author says that there is necessity
of amendments to certain existing legal acts of Ukraine in order to provide a real
opportunity for citizens to defend their rights. Also the author proposes to establish an
independent office for the examination in medical cases for avoiding joint and mutual
guarantee of physicians.

Keywords: evidence, proof, patient, physician, medical facility, a defect of
medical care, medical errors, liability, property damage, reputation damage, request
for information, medical treatment information, medical privacy.

FOcun B.B.

CTPOKU B AOIrOBOPI KOMICII

VIK: 347

JloroBip KOMicii HaJIeXKUTh MO CKIATHUX JOTOBIpHUX MOJIECTCH B
LMBITFHOMY TpaBi. XapakTepUCTHKA JOTOBOPY KOMiCii, IK «CKIaIHOT
yrogu» [1, c. 77], naHa 11e B TOPEBOIOLIHHUI Yac, MTOBHICTIO 30e-
pirae cBOI akTyaJbHICTh 1 Ha CHOTOJHIMIHIN AeHb. JaHui iHCTUTYT,
skl Keuemku-11lanoBanoB o0pazHo 0XapaKTepH3yBaB SIK «JIyIIy Cy-
YgacHOi TOpTiBii» [2, ¢. 25] MPOTSTOM BCHOTO CBOTO PO3BUTKY BUCTY-
I1a€ IPEAMETOM KBaBUX JIUCKYCiil.

Linwit koMIuIeke mpo0ieM, MoB’I3aHUX 3 IOPUIUIHOI0 XapaKTe-
PHUCTHKOIO JIOTOBOPY KOMICii, I0CI HE Ma€ OJHO3HAYHOTO BUPIIICHHS
B Haylli UMBLIBHOTO TpaBa. B mepiry uepry, o0yMoBieHo 11e 6araro B
YOMY THM, 110 YCKIIaIHEHHS IUBIIBHOTO 000POTY HEMUHYYE CIIPHYH-
HSIE PO3BUTOK IOPUIMYHOI KOHCTPYKIi KoMicii. Tlepen yyacHukamu
[IUBUTBHOTO 00OPOTY MOCTIHHO BUHUKAIOTH MMUTAHHS TIPO TE, IU MOXKE
OyTH BUKOpUCTaHa KOMiCiHHA MOJIEIh IOTOBOPY IS 3MIHCHEHHS TOTO

YW HIIOTO IMPAaBOYHHY, MO0 TOTO YH IHINOTO 00’€KTa IHMBIILHUX
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npas. [lopsin i3 3ramanaMu npoOiemMaMy MUTaHHS CTPOKIB y JOTOBO-
pax KoMmicii 3aMIIaeThes 103a yBarorw.

AHaJi3 ocTaHHIX qoCaigxKeHb Ta myoJaikaniid. [lutanas ctpo-
KiB y TOTOBOpax KOMICIi JOCIIIKYBaJINCh YaCTKOBO y Tparix B. A.
BacunbeBoi, O. B. [I3epu, P. B. Konocosa, b. K. Komaposa, B. B.
Jlyus, B. C. Cagoscekoro, 1. M. llleByeHko Ta iHIIUX BYCHUX. AJe
KOMIUIEKCHOTO aHalli3y He MPOBOAMIOCE.

Mera crarTti. ToMy METOIO CTaTTI € BUSBJICHHS HEIOJIKIB Ipa-
BOBOTO PEryJIlOBaHHS CTPOKIB y AOTOBOpi KOMicii Ta (hopMymroBaHHS
BIIMTOBITHUX TPOTIO3UITIH IOI0 HOTO YI0CKOHATICHHS.

Bukiax ocHOBHOTO MaTepiairy. YMOBH JIOTOBOpPY KOMicii, oco-
ONMMBOCTI HOTO BUKOHAHHS Ta BiIMOBH BiJl HBOTO PETYIIOIOTHCS CT. CT.
1011 - 1028 IusineHOTO KOAECKCY YKpainu (naii - [IK Ykpainu).

VY oroBipHIN KOHCTPYKIIiT BiICYTHil 000B’SI30K KOMiCiOHEpa BH-
KOHATH KOMIicCiifHe AopydeHHs ocobucTto. KomicioHep 30008’ s3aHmMit
TITBKA BYMHHUTH MTPABOYMHU HA YMOBAaX HAWOUTBIN BUTITHUX IS KO-
MiTEHTa i BIAMOBIIHO 10 HOro BKa3iBOK. ToMy 3aKOHOJaBeIb Mepe-
0aunB MpaBo KOMiCiOHEepa yKJIaaTH AOTOBIp CyOKOMicii 3 TPeThOIo
0c00010 y BUHATKOBHX BHIQJKaX, SIKIIO [[LOTO BUMAraroTh iHTEpecH
KOMITEHTA, OJ[HAK JIMIIIE 32 3rOJI0K KOMITEHTa. 3rojia MOXe OyTH SK
YCHOIO, TaK 1 MHICbMOBOIO. 3aKOHOJIABEIlb, HE HAJABIIH BHYCPITHOTO
TIepPeNTiKy TaKWX BUHATKOBUX BHUIAIKIB, CTBOPUB MOMKJIHBICTH CTO-
pOHaM JHCIO3UTHBHO BH3HAYaTH, B SIKOMY KOHKPETHOMY BHIIAJIKY
YKJIQZCHHS JOTOBOPY CyOKOMicii HeoOXiaHe s koMmiteHTa. OO0B’ -
30K KOMiCiOHEepa MOBIJIOMIIATH KOMITEHTA PO Mepeadyy BUKOHAHHS
KOMICIFTHOTO OpYy4eHHs CyOKOMiCiIOHEepYy TaKOX BiJICYTHIH, OCKITBKH
KOMITCHT HaJla€ Ha IIe 3TOy IIIe J0 IIi€i mepenadi.

OO0OB’SI30K BUKOHAHHSI KOMICIHHOTO JOPYYEHHS i€ TPOTITOM
CTPOKY Jii TOTOBOpY KOMICii, IKHi BCTAHOBHIIM CTOPOHH 200 SKIIO
CTPOK HE BCTAHOBIICHHWH, TO 3 MOMEHTY IpEA sSBICHHS BUMOI'H BH-
koHaHHA. OfHAaK, i3 BpaXyBaHHSIM OCOOIMBOCTEH OTOBOPIB KOMicii
o0 okpeMux BujiB MaitHa (ctT. 1028 LK) MOKyTh BCTaHOBIIOBATH-
Csl 3aKOHHI CTPOKM BHKOHAHHS I[hOTO 000B’s3Ky. Tak, 10 MpUKIary,
3riguo 3 1. 1.6 [IpaBui KOMiciifHOT TOPTIBII HEMPOTOBOJIBYNMH TOBA-
pamu JuIg peaiizailii MPUUHATOTO Ha KOMICIIO TOBapy, 32 BUHSATKOM
aHTUKBapiaTy, TBOPiB MMCTEUTBA Ta YHIKAJIBLHHUX peUeH, CTPOK peali-
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3alii IKHX HeOOMEKeHHIA, BCTAHOBJICHUH «OKPEMHI» CTPOK TPHBAJIi-
cTio 60 KaseHaapHuX JHIB [3].

3rigHo 31 ct. 1023 K VYkpainum KoMmiTeHT 3000B’si3aHUil TpH-
WHATH BiJ KOMiciOHepa BCE HAJIEKHO BUKOHAHE 32 IOTOBOPOM KOMi-
cii; OIVITHYTH MaiHO, IpU0aHe JJIsi HhOTO KOMiCIOHEpOM 1 HeraitHO
MOBIIOMUTH KOMiCiOHepa PO BHUSBJICHI y LbOMY MaiHi HEIOJIKH.
Cri 3ayBasKUTH, IO IIi TPU O0OB’S3KM Y KOMITEHTa BUHHKAIOTH Ha
KIHIIeBIM cTajail BHUKOHAHHS KOMICIOHEPOM JIOpYYEHHS, 37e01IbIIo-
ro y KoMicii-KymiBiax (mpuiHATTS ToBapy). Ha Hamry aymky, hpopmy-
JIIOBaHHS «IIPUHHATH BCE HAJIC)KHO BUKOHAHE» LIUPIIE 33 NPUIHHSITTS
puI0aHoro MaifHa i BKIT04ae B cede i MpUHHATTS rPOIIOBUX KOIITIB,
BUPYUYCHHX NPH KOMICii-IIpoaxy, JOKyMEHTIB Ta LIHHHUX Ianepis.

KomiTeHT He BmpaBi BIAMOBUTHCS BiJ MPUHAHATTS BHUKOHAHOTO
KOMICIFTHOTO TOpYYEHHSI, @ OTXKe, € 3000B’sI3aHUM, SIKIIIO KOMiCIOHEp
IIOTAaCUB YTBOPEHY PI3HUINIO 3a CBiif paxyHOK. Lle crocyeThcs sk mpo-
XXy MaifHa 3a HIDKYOIO IIHO0, HIXK BCTAHOBJIEHA, TAK 1 KYITiBJIi Maii-
Ha 32 BHIIOIO I[IHO. SIKIII0 KOMITEHT 3MOXKe JOBECTH, 110 KOMiCiOHEp
MaB MOXIIMBICTb KYIHUTH TOBap 3a LIHOIO HHMKYOIO 32 MPU3HAUCHY,
TOOTO JIOBENE, IO KOMICIOHEp He JisiB SIK MOaJIMBUI rocrojap Ta
HE MPOSIBUB HAJIE)KHOT CTAPAHHOCTI, TO 32 KOMITEHTOM CIIPaBEJINBO
Oymo 0 30epertu mpaBo BUMAaraTy BiIIKOAyBaHHS 30UTKiB [4, c. 27-
28]. TakuM YUHOM, KOMITCHT MOKE BiIMOBHUTHCS BiJ IPUHHSITTS BH-
KOHAHOT'0 JOPYYCHHS TIJIbKH Y OZHOMY BUIIAJIKy — HOTO HEHAJIEKHOTO
BHUKOHAHHS.

[ToB’si3aHMM 00OB’SI3KOM € 000B’SI30K KOMITEHTa OIJISIHYTH Maii-
HO, TpuI0aHe KOMICIOHEpOM, 1 HeraifHO MMOBIIOMUTH KOMiciOHepa Mpo
BHSABIIEHI y IIboMY MaifHi Hemomiku (1. 2 4. 1 ct. 1023 LIK). ITix camum
OIVISIZIOM PO3YMIETHCS IPOBEACHHS 30BHIIHBOTO OIVISILY 3 METOIO BU-
SIBIICHHS HEJIOJIIKIB, MepeBipKa KITBKOCTI Ta SIKOCTI TOBapYy, BiAMIOBII-
HOCTI HakJagHuM [5, c. 89]. 3akoHOmaBIIEM HE TIepea0aueHO CTPOKY
BUKOHAHHS IbOTO 000B’SI3KY, OTHAK BiH MOBUHEH OYTH «PO3YMHHM),
TOOTO JOCTATHIM JUIs PETEIbHOT IIEPEBIPKU TOBApY.

3a3HaueHnii 000B’SI30K Oe3MocepeHhO OB’ S3aHUN 13 ToTIe-
penaHiM 000B’S3KOM KOMITCHTA, 1, BUXOISUYHU i3 TEXHIKO-IOPUIMIHOT
noOynoBu cr. 1023 LK Ykpainu, ciix BBaXxkat, 0 000B’S30K «OT-
JISTHYTH MaiHO» MOBMHEH BHHUKATH MICIIS NPUHHSTTS HaJEKHO BU-
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KOHAHOTO 3a J0roBOpoM. OCKITBKM YiTKUX CTPOKIB BHKOHAHHS LIUX
00O0B’sI3KIB HE Tepen0dadyeHo, BUILIMBAE BHCHOBOK, IO KOMITCHT Y
OyIb-sIKOMY pasi 3000B’sS3aHUN CIIOYATKY MPUNHATH MAaiHO, TIOTIM
TIPOBECTH HOTO OTJIS 1 Y pa3i BUSBIICHHS ITIEBHUX HEJOJIKIB TOBUHEH
HEraifHO NP0 HUX IMOBIJOMUTH KoMicioHepa. OHaK, TYT Ma€ Micie
OJIHE «aJie» — KOMITeHT 3000B’sI3aHNH MPUHAMATH TUTbKU HAJIC)KHO BU-
KOHaHe 3a JioroBopoM komicii (1. 1 u. 1 ct. 1023 [K).

Bigpasy BHHMKaE 3alyTaHHSA: YOMY KOMITEHT «HAOCIII» MOBH-
HEH MpuiiMaTH MaWHO 3a JOTOBOPOM KOMICii, HE MPOBIBIIM IOTIe-
pennno #oro omsan? Llum camMuMm migmaBat cebe MOMXIIMBHM BHTpA-
TaM, TIOB’I3aHUM 13 YTPUMaHHSIM TaKOTO MaifHa, MOKU KOMICiOHep He
yCcyHe Horo Hemosliku. BuagaeTsces, Mo ue sk MiHIMyM HeclpaBeasiu-
BO 1 CTAaBUTh KOMITEHTa y HEBHTiIHE MarepiaibHe cTaHoBuile. Came
TOMY 3aKPIIJICHHS IIMX 000B’SI3KiB KOMITEHTa y TAKOMY BUIJISIAI € CY-
MEPEUTHBUM.

Buxoasun i3 BHUILE 3a3HAUYEHOT0, BKa3aHi 00OOB’S3KH JOLIILHO
3MiHATH Mictsivu, Bukiasmm cT. 1023 LK y HacTymHil pepakiii:

1. Kowmicionep 3000B’13aHuii:

1) y po3yMHUiI CTPOK Micisi OTPUMAaHHS MOBiJOMIJICHHSI PO He-
OOX1IHICTh TPUIHATTSI BAKOHAHOTO KOMICITHOTO JOPYYEHHS OIVISIHY-
TH MaifHO, TpUAOaHe 711 HhOTO KOMICIOHEpOM, 1 HETaifHO MTOB1IOMHUTH
KOMiCiOHEpa TIpo BUSBIICHI Y IIbOMY MaifHi HETOJIKH;

2) HeraiiHO NMPUHHATH BiJ KOMICiOHEpa BCe HAJIE)KHO BHKOHAHE
KOMiCiliHE TIOpyYCHHSI.

TakoX BapTO 3a3HAUMTH, 11O MOJOKEHHS: «y pa3l BUABJICHHS He-
JIOJTIKIB HEralfHO MTOB1IOMHUTH ITPO 1Ie KOMICiOHEpay, BKa3ye Ha MpHCiv-
HHU CTPOK BUKOHAHHS ITLOTO 000B’SI3Ky KOMITCHTA, Y Pa3i MPOIMyIIeH-
HSl SIKOTO OCTaHHIN 11030aBII€THCSA 3aKOHHOT MOXIIMBOCTI 3aXUCTUTH
CBOI IpaBa Ta iHTepecH.

I3 3micty u. 2 c1. 1022 LUK BOavaeTbes, M0 y pasi HasIBHOCTI y
KOMITEHTA 3allepeyueHb 00 3BITy KOMicioHepa BiH 3000B’s13aHHIA 1O-
BIJJOMUTH HOTO MO 1€ TPOTATOM TPUIISTH JIHIB BiJl JHS OTPUMAHHS
3BiTYy. SIKIIO Taki 3amepedeHHs] KOMITeHTa HaJiiIyTh MPOTATOM 3a-
3HAYEHOTO CTPOKY, 3BIT BBAKAETHCS HETIPUUHATHM, a SIKIIO HE HaIii-
IyTh — npuitHATEM. L{eli cTpok, Ha TyMKY 3aKOHO/ABIIA, € JOCTaTHIM

191

HHALVLD XUdOMAVH NUHJIGE



35IPHUK HAYKOBUX CTATEU

IOcun B.B.

JUISL TOTO, 00 KOMITEHT BU3HAYUB, YU KOMICIMHE JIOPyUCHHS BUKOHA-
HE HaJIe)KHUM YMHOM Ta YH BIANOBIJAE 10r0 BKa3iBKaM.

OKpeMoi yBaru 3acIyroBy€ CTPOK 3[IHCHEHHS MpaBa Ha BiIMOBY
Bix moroBopy komicii (cT. 1025 1K VYkpainn). Y BUNaaKy ogHOCTO-
POHHBOT BiJIMOBH BiJ] TOTOBOPY, KOJIM TaKa BiMOBa JOITyCKAETHCS 3a-
KOoHOM a0o0 roroBopoM (ctT. 651 LK), norosip BBaxaeThCs po3ipBaHUM
3 MOMEHTY 3asiBU KOHTPAreHTa Mpo BiJIMOBY BiJl BUKOHAHHS JIOTOBOPY.

VY pa3si, Ko J0roBip KOMICIi yKJIaJieHO 0e3 BU3HAYEHHS CTPOKY,
KOMITCHT MMOBUHEH TOBIJJOMUTH KOMiCiOHEpa Mpo BiAMOBY BiJ JIOTO-
BOPY HE TI3HINIe HiX 332 TPUANATE AHIB. [l mpukiany, y Pociticekiit
®denepariii Takuii CTPOK s TOBiOMIIEHHS ckiazae 3 micsi (ct. 1003
LK P®). binbire Toro, 3akoHOIaBeIb HE BKa3y€e Ha OOIPYyHTOBAHICTh
MIPUYHH BiIMOBH BiJ JOTOBOPY 1 HE BUMarae 000B’A3KOBOi MHCHMOBOT
¢dopmu Takoi BiiMoBH. Y pa3i BiIMOBH KOMITEHTA BiJl JOTOBOPY 3aKOH
MOKJIaa€ Ha HHOTO OOOB’SI3KH TIO BiIIIKOMYBAHHIO BUTPAT, 3p00Ie-
HHUX KOMICIOHEpOM y 3B’SI3KY 3 BUKOHAHHSIM TOTOBOPY (4. 4 cT. 1025
LK); BumuiaTi koMicioHepy BUHAropoau 3a PakTHYHO 3AiiCHEeHi il (4.
5 ct. 1013 LIK); mo po3nopsiKeHHIO CBOIM MaifHOM, 1110 3HAXOAUTHCS
y komicionepa (4. 3 ct. 1025 1K).

Toxi BUHMKAaE JIOTIYHE 3alUTAHHS: SKHH CTPOK Ma€ KOMITEHT
Ha TIOBIIOMJICHHSI TPO BiJIMOBY Yy JOTOBOpaxX KOMIcCii i3 BU3HAYCHUM
cTpokoM 1ii? BimmoBimi Ha e 3aMUTaHHS y MUBLTBHOMY 3aKOHOIAB-
CTBI MU He 3Hai1eMo. Sk mpaBmIio, SKIIIO CTOPOHU B JIOTOBOPi KOMICii
nepeadavyaoTs CTPOK Horo Aii, TO BOHM mepeadadaroTh i CTPOK MOBi-
JIOMJICHHS IIPO BiJIMOBY BiJT IoroBopy. OiHAK, SKIIO Y IOTOBOPI, YKJIa-
JICHOMY Ha BU3HAYCHHI CTPOK, HE BKA3aHUH CTPOK ITOBIJIOMIJICHHS IIPO
BiJIMOBY BiJl TOTOBOPY, TO 1€ O3HAYAE, IO KOMITEHT MOXKE B OyIb-sSIKHIi
gac BiIMOBUTHCS BiJl JOTOBOPY, IIPH ITLOMY, HE ITOBITOMIISTFOUH KOMICi-
OHEepa y JKOAHIH Gopmi. Y BHUITAIKY, KOIU KOMITEHT BUSBUTHCS HEIO-
OpOCOBICHOIO CTOPOHOKO, TaKa CUTYyAIlisl MOXKE ITOCTABUTH KOMiCiOHE-
pa 'y HepiBHE CTaHOBHIIIE, B SIKOMY BiH OyJie 1030aBlIeHUI MOXKIIMBOCTI
BXKHMTH 3aXO/iB JJIs TIONIEPE/DKEHHS JIJIsi ce0e HeraTUBHUX HACIIIJIKIB.

Tomy, BBakaeMo, 110 HE AMBISYNCH Ha (igyLiapHHUNA XapakTep
MTOCEePETHAUIIBKUX JTOTOBOPIB, TIOTPIOHO HA 3aKOHOIABUOMY PiBHI 3a-
KPIMTUTH CTPOK Ha TaKe IMOBIAOMIICHHS IUISIXOM JIOTIOBHEHHS Y. 2 CT.
1025 LIK. Many HOpMY CITii BUKJIACTH Y Takiid pepakuii: « ko goro-
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Bip KOMICii yKJIaJJeHO Ha BU3HAYEHUH CTPOK, KOMITEHT TOBHHEH IOBi-
JOMHUTH KOMiCiOHepa Mpo BiIMOBY BiJl IOTOBOPY Y PO3YMHHI CTPOK».
Tomi BoHa BiAmoBimanma 6 KOMEpPIIHHO-TIPABOBIA MPHUPOIL JOTOBOPY
KoMmicii. MaeTbes Ha yBasi, 0 KOMiCiOHEp 3A¢OUTBIIOTO i€ SK -
TIPHEMEITH 1 PO3ipBaHHS IOTOBOPY KOMITEHTOM Yy Oy/Ib-SIKHIA 4aCc MOXKE
HETaTUBHO BiJIONTHCS HAa MOTO MAafHOBOMY CTaHi.

OnHuM 13 000B’A3KiB KOMITEHTa € 00OB’S30K PO3MOPSIKESHHS
MaliHOM B MeXax 15 JHIB BiJl IHS OTPUMAaHHS [TOBIIOMIJICHHS IIPO Bijl-
MOBY KoMicioHepa Bix goroBopy (4. 2 ct. 1026 11K). Cnix naranmarw,
10 1e 000B 30K BUHUKAE Yy KOMITCHTA TUTHKH 3a JOTOBOPAMH KO-
Micii, SIKi yKJTaJieHI Ha HEeBU3HAYE€HUH CTPOK, OCKUTFKU KOMICIOHEp He
Mae Mpasa BiJIMOBUTHCS BiJl IOTOBOPY, YKJIaICHOTO Ha ITEBHUHN CTPOK.
[Ipo cBorO BiAMOBY Bij JIOTOBOPY KOMICIi BiH ITOBHHEH IMOBIIOMHUTH
HE MI3HIIIE HiXK 33 TPUILATH IHIB. BUuTparu, nos’s3aHi i3 TakuM po3-
TIOPSIDKEHHSIM, MOXKYTh TIOKJIAATHCS 32 JOTOBOPOM Ha OyIb-sKy 13
CTOpiH. SIKIIO Te MUTaHHS HEeBpETYIhOBaHE, KOMITCHT 3a CBil paxy-
HOK TIOBHHEH 3/[IICHUTH BUTPATH, ITOB’sI3aH] 13 PO3IIOPSHKEHHSIM Ha-
JIKHUM HOMY MaifHOM, OCKIJIbKH BiJIMOBa KOMiCiOHEpa BiJl IOTOBOPY
HE BB@KAETHCS Y JAHOMY BHIAAKY MOPYIICHHSIM 3aKOHOAAaBCTBa [6,
c. 507].

BuxonanHs BkazaHuX 000B’s3KiB ITOB’SI3aHE 3 TPUCITHIMHE CTPO-
kamu. KOMITeHT BUKOHYE I1i OOOB’SI3KH: B TIEPIIOMY BHUTIAAKY ITif
CTPaxoM TOTO, IO 3BIT Oy[e BBa)KaTHCS NMPUHHATHM 1 BiH BTPaTHTbH
MOJKJIMBICTH TOJIaTH 3allepeueHHs] Ha HbOTO, a K HACTIJIOK — 3aXH-
CTHTH CBO{ IIpaBa Ta iHTEpPECH, a y IPYroMy — IiJl CTPaxoM IepeJaHHs
KOMICIOHEpOM 3a HOro paxyHOK IbOT0 MaiiHa Ha 30epiranHs abo mpo-
JaXKy MaiiHa 32 HaWBHTiTHIIIIOO IJIs1 KOMITEHTA IIHOIO.

BinmpaBHOIO TOUKOIO 0OYNCIIEHHS BBAKAETHCS JE€HH OTPUMAHHS
3BiTY 200 JIeHb OTPUMAaHHS TIOBIIOMJICHHSI ITPO BiJIMOBY Bifl JOTOBO-
PY, @ KiHIIEBUM TEPMIHOM — JICHb 3aKiHUCHHS BCTAHOBJIICHOTO CTPOKY.
ToOTO BOHM TOYMHAIOTH OOYMCITFOBATUCS 13 HACTYITHOTO JIHS TICIIsS
MPUAHSATTS TaKOTO 3BITY, @ 3aKiHYYIOTHCS BIAMOBITHO HAa OCTaHHIH
JIEHb BCTAHOBJIEHOTO CTPOKY. [Ipn po3miszi cropiB om0 CTpoOKy BH-
KOHAHHS IIHOTO 000B’s3KYy (DaKT omep kaHHS 3BITY TIOBHHECH TOBOIH-
TUCSl Y CyIi He3amepeyHUMH 00’ €KTHBHHMH JOKa3aMHU, HAIlPHUKIIA],
BiIMITKOIO MOLITH PO OACPKAHHS JTUCTa KOMITEHTOM TOLLIO.
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JlocikeHHs IpaB YCTaHOBHHUKIB MOcepenHunTBa Oyno O He-
MOBHUM 0€3 BHCBITJICHHSI MOMEHTY, 3 SIKOTO Y KOMITEHTa BHHHUKAE
MpaBO BJIACHOCTI BHACIHIIOK YKJIAJICHHS KOMICIOHEpOM TOTOBOPIB 13
TpeTiMu ocobamMu. MOMEHT BHUHHWKHEHHS IpaBa BJIACHOCTI Y KOMi-
TEHTa Ma€ CBOK 0coONMBICTh. Tak, 3rimHo 3 4. 1 ¢t. 1018 LK Maiino
npuadaHe KOMiCIOHEPOM 3a paXyHOK KOMITEHTa, € BIIACHICTIO KOMi-
TeHTa. SIK MpaBUIBHO 3a3HAYEHO Yy JITEpaTypi, HaBITh SIKIIO KOMICi-
OHEp 3aTpUMaB BUKOHAHHS 3000B’s3aHHS, TO BiH MOXe OyTH BiJIO-
BiTaIbHUM JTUIIIC 32 HEHAJEC)KHE BUKOHAHHS JIOTOBOPY KoMicii [7, c.
85-86]. ToOTO i3 IHOTO BUILIMBAE, IO MPABO BIACHOCTI Y KOMITEHTA
Ha MaiiHO, pu0aHe Ui HhOTO KOMiCIOHEpOM, BHHHUKAE 13 MOMEHTY
YKJIQZCHHS I0TOBOPY, HE IUBIISTYMCH Ha Te, MO0 (aKTUYHO BOHO LIE
MOJKe TiepeOyBaTy y BOJIOJIHHI KoMicioHepa. DaKTHYHO KOMiCioHEp
SIK TIPY YKJI3JICHH] IOTOBOPY KOMICII-IIpOJIaXKy, TaK 1 MpH  yKIIaJIeHHI
JIOTOBOPY KOMICIi-KyTiBIIi BHCTYIAa€ TaK OM MOBUTH «PETPAHCIATO-
pOM» TIpaBa BJIACHOCTI: B TEPIIOMY BUITAIKy Bil KOMITEHTa TPETIM
ocobam, a y IpyroMy — HaBIIaKH BiJ TPETiX 0ci0 KOMITEHTY. 3 1[bOTO
npusony b. K. Komapos 3a3HauuB, 110 mocepeaHuK Mnepeaae mpaBo
BJIACHOCTI BiJI KIIi€EHTa TpeTiM ocobam i HaBmaku [8, c. 43-47]. B. @.
SIkoBJIEBa TaKOXK BBaXkasia, IO 31MCHEHHS yroJi KOMicioHepa i3 Tpe-
TIMH 0c00aMy MOX€ JaTh TPAaBOBUH €(PEeKT TINBKH TOJi, KOJIU KOMi-
cionep Oyme yIMOBHOBa)KCHUH HE TUTHKHU YKJTaIaTH yYTOIH, ajle ¥ MaTh
[IPaBO Ha IEPEHECEHHs IIPaBa BJIACHOCTI BiJ KOMITEHTa 0 TPEThOI
ocobu [9, c. 30]. Ane HalibinbI By4yHO BucinoBuBcs B. [1. [pubanos,
3a3HauMBIIN: «B yromi Mae micuie akT BiAdyKeHHs pedi. Y 3B’S3Ky
13 UM YIIOBHOBa)KCHHUH BIIUY)KyBa4 CBOIMHU JisIMU MPUTIHHSE TIPABO
BJIACHOCTI KOMITEHTA 1 IIepe/ia€ He MPaBo, a pid y BIACHICTh HaOyBada,
y SIKOTO 1 BUHHKAE TpaBo BiaacHoCTI» [10, ¢. 29-30]. Buenwmii MmaB Ha
yBa3l «IpaBoO CIIIAYBaHHS», KOJIM Pa3oM 3 IMeEpefadero pedi aBroMa-
THUYHO NEPEXOAUTH 1 IPABO BIACHOCTI.

OTxe, P KOMIcii-KyTiBIi TpeTst ocoba micis nepenadi pedi Ko-
MiCiOHepy BTpayae MmpaBo BIACHOCTI, SIKe TIEPEXOJUTh 10 KOMITEHTa,
a TpH KOMIcCii-pofaxy KOMicioHep CBOIMM NiIMU NPHUIHHSE MPaBO
BJIACHOCTI KOMITEHTa B Pe3yibTaTi epeaadi pedi Tpetiii ocobi. Came
B LIbOMY YEpProBHH pa3 HpOSBISIETHCS CTATyC KOMICIOHEpa fK Ioce-
peIHuKa.
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Ctpoxu B JoroBopi Komicit

TakuM 4MHOM, OUTBIIICTH CTPOKIB B JOTOBOPI KOMIcii € mpuciu-
HUMHU. Pa3oM 3 TUM TeMIopayibHI MEXI 3MIHCHEHHS JCSIKUX TPaB Ta
BHKOHAHHS NMEBHUX 000B’SI3KiB HE 3aKPIIUICHI, 1110 3yMOBIIOE€ BHHHK-
HEHHS TIPaBOBHX CIOPIB HA MPAKTHII. 3 METOIO YCYHCHHS YaCTHHH
HEIOJIiKiB IIPOIIOHYEMO HACTYIIHI 3MiHM 10 3aKOHOJIaBCTBA!

Ct. 1023 LIK VYkpaiuu BUKIACTH y HACTyNHIH pemakuii: «Komi-
cioHep 3000B’s13aHuii: 1) y po3yMHHH CTPOK Micis OTPUMAHHS IO-
BIZIOMIICHHSI TTPO HEOOXiAHICTh MPUHHATTS BUKOHAHOTO KOMICIHTHOTO
JIOPYYCHHS OIVITHYTH MaifHO, MPpUA0aHe IJIsi HbOTO KOMICIOHEpOM, i
HeTaifHO TIOBIJOMHUTH KOMICIOHEpa TIPO BUABJICHI Y IbOMY MaliHi He-
JIOJTIKM; 2) HeTaltHO MPUIHATH BiJl KOMiCiOHEpa BCe HAJIS)KHO BHKOHA-
HE KOMICIHE JOPYUYCHHS».

Y. 2 cr. 1025 LK Ykpainu IOTIOBHHTH Ta BHKJIACTH y Takidl pe-
JaKIii: «SIKimo A0roBip KOMICIT yKJIaIeHO Ha BU3HAUYEHUH CTPOK, KO-
MITEHT TOBUHEH TTOB1IOMUTH KOMICiOHEpa TIPO BiIMOBY BiJ] IOTOBOPY
Y PO3yMHUMN CTPOK».
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FOcun B.B. Ctpoku B 10roBopi komicii

CrarTst IpUCBAYCHA AUHAMIL YKIJIAJCHHSI, BAKOHAHHSI Ta MPUITHHCHHS J0TOBOPY
KOMICi1. AHaI3YIOThCSI OCOOIMBOCTI BUKOHAHHS JIOTOBOPY KOMICIT, BIZIMOBH BiJl J10-
TOBOPY KOMicii, HaOyTTs MMpaBa BIACHOCTI Ha MaifHO, HAOYTOTO BHACIIIOK BUKOHAHHS
KOMiciifHOTO 3000B’s13aHHsI. ABTOp aKIEHTY€ yBary Ha HEOOXiZHOCTI OLITBII YITKOTO
[PABOBOTO PETYJIIOBAHHS CTPOKIB BUKOHAHHSI IIPaB Ta 000B SI3KiB.

Koro4oBi c10Ba: cTpok, KOMITEHT, KOMICiOHEp, TOTOBip KOMICil

IOcun B.B. Cpoku B 10roBope KOMHCCUH

CTaThs MOCBAIICHA UHAMUKE 3aKJIFOUCHUSI, BBIIOIHCHUS U MPEKPAIICHHUS 10-
rOBOpa KOMHCCHH. AHAIH3UPYIOTCSI 0COOCHHOCTH MCTIONHEHHS JOTOBOpa KOMHUCCHH,
OTKa3a OT IOrOBOpa KOMHCCHH, IPHOOPETEHHE TpaBa COOCTBEHHOCTH Ha HMYIIIECTBO,
PHOGPETECHHOTO B PE3YJIBTATE BHIOIHCHHUSI KOMUCCHOHHOTO 00s13aTeNnbCcTBa. ABTOD
aKICHTHPYET BHUMAHHE HAa HEOOXOAMMOCTH 0O0Jiee YETKOrO TPAaBOBOTO PEryInpoBa-
HHSI CPOKOB BBITIOJIHCHHSI TIPaB U 00S3aHHOCTCH.

KuoueBbie ¢j10Ba: CPOK, KOMUTCHT, KOMHCCHOHED, I0TOBOP KOMHCCHH

Yusyp V. V. Terms in Commission Contract

The article is an independent complete scientific work, in which peculiarities
of legal regulation of commission’s terms are considered. For the first time on the
level of article the comparable of terms in commission agreement and other types of
agreements are conducted and their legal essence and place in the system of civil —
legal agreements are established.

The article contains the complex scientific and theoretical analysis of the main
problems of civil-law regulation of commission contracts’ terms. Such definitions as
«servicey, «deal», «contract of commission» are studied and analyzed profoundly,
the basic elements of the contract of commission agreement, particularly its entity
structure, contest, parties’ responsibility for non-execution or improper execution of
a contract, are taken up.

On the basis of the normative material generalization, the analysis of
scientific literature and materials of judicial practice, the conclusions are made
and recommendations concerning subsequent improvement of the Ukrainian civil
legislation in the sphere of conclusion and execution of a contract of commission
agency are formulated.

The specificity of legal regulations of terms in these treaties are investigated and
it’s place in the law of Ukraine are showed.

Keywords: terms, commission principal, commission agent, commission
agreement
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ITPOBJIEMN OXOPOHUI
HABKO/INIIHBOTI'O ITPMPOIJHbOTO
CEPEJOBUMIIA. 3EME/IBHE TA
ATPAPHE ITPABO

Barau H.O.

3AKOHOOABCTBO NMPO AEPXABHY
NMNIATPUMKY CUIbCbKOIO rOCNOAAPCTBA
YKPAIHU: NPOBJIEMU PO3BUTKY

VIK 349.42

AKTyadbHicTh TemMu. Po3BuTOK 1 mijBHIeHHS €()EKTUBHOCTI
CUIBCBKOTO TOCIOIAPCTBA B CYyYaCHHX YMOBaX € OIHUM 13 IIPIOPHUTET-
HUX HaIpsMiB JEP:KaBHOI TONITUKH, IO 0a3yeThcs Ha MPUHIIUIAX
arpapHOro TPOTEKITIOHI3MY. 3aKOHOJABUE PETYITIOBAHHS IepiKaBHOL
MIATPUMKHA CUTBCHKOTO TOCIOJApCTBA TOBHHHE 3a0e3redyBard He
JIMIIE PO3BUTOK BUPOOHMUOI cdepu cena, ane it mepeadadaTu 3aXonu
LIOJI0 MiJBUILEHHS XUTTEBOTO PiBHS CUILCHKOTO HACENICHHS, PO3BUT-
Ky CLIbCBKUX TEPUTOPIH.

Cran jgocaimkennsi. IlpobGmeMu poO3BUTKY 3aKOHOJABCTBA
PO JIep’KaBHY MIATPUMKY CUTBCHKOTO TOCIIOJApCTBA YKpaiHU J10-
cmmkyBanuck y npargx S1.3.Iaenpkoi-Komoruno, O.B.I'adypoBoi,
B.®.[lomOpoBcekoro,A.B. [lyxuesuua, B.M.€pmonenka, B.IL.XKy-
mmana, T.B.Kypman, C.I.Mapuenko, JI.O.IlanbkoBoi, O.O.[lorpi6-
soro, L.I1.Cadonora, B.l.Cemunka, 51.0.Cunoposa, A.M.CrariBky,
H.I.TutoBoi, B.IO.YpkeBuua, B.3.flnuyka Ta inmmx yudenux. llpore
BIICYTHICTh HAJIGKHUX MEXaHI3MIB peajizaiii 3aKOHOMAaBIMX ITOJIO-
JKeHb 3 TIUTAHb JIEP)KaBHOI MITPUMKH CLIBCHKOTO TOCTIONApCTBA, a
TaKOX CyYacHi MoTpedu €BpoiHTerparii nepeadadaroTh HEOOXiHICTD
PO3POOKH TEOPETHYHMX 3aca]l MOAAJBIIOr0 PO3BUTKY 3aKOHOAABCTBA
y miit cepi.

MeTo10 CTATTi € aHATI3 CYyYaCHOTO 3aKOHOJABYOTO 3a0e3MeUCH-
HS Aep KaBHOI MIATPUMKH CUTECHKOTO TOCTIONAapCcTBa YKpaiHHu Ta BH-
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3HAUEHHS OCHOBHHX HAIPsSIMiB BJIOCKOHAJIEHHS IbOTO 3aKOHOAABYOTO
THCTUTYTY.

@opMyBaHHS OKPEMOTO 3aKOHOAABYOTO IHCTHUTYTY JAepKaBHOI
MITPUMKH CITECHKOTO TOCIIOAApCTBA YKpaiHu Oy0 3yMOBIICHE TIpi-
OpHUTETaMM Cy4acHOI JIepKaBHOI arpapHOi MOJIITUKU Ta 00’ €KTHBHU-
MU TOoTpebaMu 3abe3neueHHs MPoIoBOIkYOI Oe3neku aepxkasu. Llle
B MunynoMy ctomitti O.O.[lorpionuii Ta B.I.Cemunk crnpaBeminBo
aKIEHTYBaJH yBary Ha HEOOX1IHOCTI CIPSIMyBaHHS arpapHoOi MOJIiTH-
KU Iep>KaBH Ha MATPUMKY Pi3SHOMAHITHUX (HOPM rOCIIoIapiOBaHHA Ha
ceni [1, ¢.79-80].

[epmmmM HOPMATUBHO-ITPABOBUM aKTOM BHIIOT FOPUIUYHOI CHIIH,
SIKUM BU3HAuaB 0a30Bi 3aBAaHHS MO0 JCPXKABHOI MiTPUMKH CiUTb-
CBKOTO TOCTOJApCTBa, cTaB 3akoH Ykpainum «IIpo mpiopuTeTHicTH
COLIIAJILHOTO PO3BUTKY CeJia Ta arpolpOMHUCIIOBOTO KOMILIEKCY B Ha-
ponHoMy TocriofapcTi» Bix 17 xoBTHS 1990 poky. XapakTepHOIO pH-
COI0 LIbOTO HOPMAaTHBHO-IIPABOBOTO aKTa CTAJlO 3MILEHHS aKLECHTIB
y peautizarii 3axo/liB JAep>KaBHOI MiITPUMKH B OiK comianbHOI chepu
cena. I3 mpuiHATTAM 1BOro 3akoHy BIEpIIE COLIANbHUI PO3BUTOK
cena CTaB CaMOCTIHHMM 00’ €KTOM MPaBOBOi perfiaMeHTallii, a 3aXoau
3 Jiep>KaBHOI MiATPUMKH cella HaOyiy 3aKOHOAaBYOTO O(hOPMIICHHS.

Y 2001 pomi 6yB mpwuitaaTuii 3akoH Ykpaiau «IIpo ctumymroBan-
HS PO3BUTKY CUTECHKOTO TOCIIOapcTBa YKpainu Ha nepiox 2001-2004
POKiB», SIKUM yIEpIlle BU3HAYAINCS Ha 3aKOHOJABYOMY PiBHI €KOHO-
MIiYHI METOIU TiJBHUINCHHS €(PEKTHBHOCTI CLIbCHKOTOCIIONAPCHKOTO
BUPOOHUITBA. [3 MPUUHATTAM IOTO 3aKOHY B arpapHO-NPaBOBiii Ha-
YIIi OB’ I3YIOTh ITOYATOK JIPYTOro eTaIy PO3BUTKY 3aKOHOAABCTBA PO
JepKaBHY MIATPUMKY CITTLCHKOTO TOCriofiapcTBa Ykpainu [5, ¢.5].

CporozHi OCHOBHMM HOPMAaTHBHO-IIPABOBHM AaKTOM arpapHoro
3aKOHOJABCTBA YKpaiHHM, IIO PETYNIOE BiJHOCHHM JAEP>KaBHOI Mif-
TPUMKH CLIBCBKOTO FOCHOAAPCTBa, € 3akoH Ykpainu «lIpo nepxaBny
MiATPUMKY CIIBCBKOTO rocnopapcTBa Ykpainm» Bif 24 uepsus 2004
poky. Lleit 3akoH BU3HAYae HE JIMIIC LI Ta 3aBJaHHS JEPKaBHOIO
PETYIIOBaHHSI CLTBCHKOTO TOCIIOIAPCTBA, aJie i MICTUTh 3aKOHOJABYI
TTOJIOKEHHS, CIPSIMOBaHI Ha MIATPUMKY chepH CUIBCHKOTOCIIONap-
CbKOTO BUPOOHHMITBA. HUM BH3HAYEHO OCHOBHU JEPKAaBHOI MOJITUKU
y OIOIUKETHIM, KpeOUTHIHM, LiHOBIM, PeryasaTopHii Ta iHIUX cepax
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33KOHOH3.BCTBO TIPO AC€pKaBHY l'IiZ[TpPIMKy CIITBCBKOTO rocrioaapcTea praTHPlZ HPOGJ'ICMH PO3BHTKY

Jep>KaBHOTO YMNPABIiHHS MO0 CTUMYJIOBAaHHS BUPOOHHUIITBA CiJib-
CBKOTOCIIOIAPCHKOT TPOAYKIIiT Ta PO3BUTKY arpapHOTro PUHKY, & TAKOXK
3a0e3redeHHs MPOAOBOIEIOI Oe3mekn AepxkaBu. Ha gymKy BUeHHX,
el 3aKOH «TTOYMHAIOYH 3 CaMOl HOTO Ha3BH, «ITPOHU3AHUI) IMPOTEK-
LIOHICTCHKOIO JIEP’KAaBHOIO 1/1e0IIorieton [2, ¢. 6].

3akonoM Ykpainu «IIpo OCHOBHI 3acagu IepKaBHOI arpapHoi
noiiTuky Ha nepiox 1o 2015 poky» Bin 18 xoBtHst 2005 poky cepen
OCHOBHHX IPIOPUTETIB arpapHoi MOJITHKH MepeadadeHa JiepKaBHa
MiATPUMKA Cy0’€KTIB arpapHOTO CEKTOPY IUIIXOM KOHIIGHTpAIIil 1ep-
YKaBHUX PECYPCiB Ha IPIOPUTETHUX HAIIPSIMaX PO3BUTKY, POpPMyBaHHS
CIPUATINBOI IIHOBO1, ()iHAHCOBO-KPEAUTHOI, CTPAXOBOIi, MOJATKOBOI
Ta OIOKETHOT MOJITUKH, 320€3MEUEeHHS PalliOHaIbHUX BHYTPILIHbO-
rajqy3eBHX i MDKIany3eBUX eKOHOMIYHUX BiJHOCHH.

[opsin i3 3ralaHiMuU 3aKOHOABYMMHM aKTaMH JIFOTh 1 1HIII HOP-
MaTHBHO-TIPABOBI aKTH arpapHOro 3aKOHO/IABCTBA, IKUMU Tepedade-
Hi OKpeMi 3aX01yl 3 Jep>KaBHOI MIATPUMKH CUTECHKOTOCIIONAPCHKUX
TOBapOBHPOOHUKIB (aKTH, MPHUCBIYEHI MPABOBOMY CTaTyCy BHUPOO-
HUKIB CLTBCBKOTOCIIOIAPCHKOT MPOAYKILii, aKTU 3 MUTaHb 3IHCHCHHS
OKpEMHX BHIIB BUPOOHUYO-TOCTIONAPCHKOI JiSUTBHOCTI B CLIIBCHKOMY
rOCIOAapCTBI TOIIO). Bak/uBi 3aX0/11 €KOHOMIYHOTO CTUMYITFOBAHHS
CLITBCHKOTOCTIONAPCHKUX TOBAPOBUPOOHHKIB TIepe10avaroThCs i aKTa-
MU IOCHOAAPCHKOTO, TOJATKOBOTO T IHIINX Ialy3ed 3aKOHOIaBCTBA.

OkpemMo He0OXiTHO BiIMITUTH BaXKIIMBE 3HAYEeHHS 3aKOHY YKpa-
iHn «IIpo 0coOAMBOCTI CTpaxyBaHHs CLIBCHKOTOCIIONAPCHKOI MpPO-
JOYKLIi 3 1epKaBHOIO MiATPUMKOIO», 13 MPUHHSITTAM SKOTO, SIK CIpa-
BeIUBO 3ayBakuB A.M.CratiBka, 0yJI0 «3p00JICHO IIIe OJIUH KPOK JI0
BIIOCKOHAJICHHS TIPABOBOTO PETYIIIOBAHHS BIAHOCHH 13 CTpaxXyBaHHS
CLITBCHKOTOCTIONAPCHKOT MPOAYKITiT Ta HATAHHS ACPIKABHOI TOTIOMOTH
arpapHUM TOBapOBUPOOHMKAM y Ha3BaHil cdepi» [3,c.15].

Cnin nmorogutucs 3 L.I1.CadoHoBHM, 110 HOPMH, 3aKpiIUICH] B
3axonax Ykpainu «IIpo mpiopUTeTHICTH COLIATBHOTO PO3BUTKY celia
Ta arpoNpPOMHCIOBOTO KOMIUIEKCY B HAPOIHOMY TOCTIONApCTBY, «IIpo
CTHUMYITIOBaHHSI PO3BUTKY CUTBCHKOTO rocrogapcTsa Ha nepiox 2001-
2004 pokiB», «IIpo mep>kaBHY MIATPHUMKY CLUTBCHKOTO TOCITOIApPCTBA
VYkpainny, «IIpo ocHOBHI 3acagy Aep:KaBHOI arpapHOi HONITHKK Ha
nepiog 10 2015 poxy», CTaHOBJSTH KOMIUIEKCHUH 1HCTHTYT IIPaBoO-
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BOTO PEryJIIOBaHHS JEPKaBHOI MIATPUMKH CLIBCHKOTO TOCIIONAPCTBA
TaKol raiy3i nmpaga, sk arpapHe npaBo Ykpainu [4, c.6].

Pa3zoMm 3 ThM, cydacHi 3aKOHOIABY1 aKTH 3 TUTaHb JCP>KaBHOI TTi-
TPUMKH CLIBCHKOTO T'OCIIONAPCTBA HE 3a0€31eUyI0Th HAJIEKHOTO HOP-
MaTHBHO-IIPAaBOBOIO PEryJIIOBaHHS BIANOBIIHOTO KOJIa CYCHiIbHUX
BiIHOCHH. 3 I[OTO MPUBOJAY crpaBemnuBo 3a3Havae C.l.MapueHko,
0 «B YKpaiHi BiZICyTHS 3aKOHO/aBua 0a3a, B siKiil Oy;10 O 3aKpirieHo
MOHSATTS AEPKABHOI MIITPUMKH TOBAPHOTO CLILCHKOTOCIIONAPCHKOTO
BUPOOHUIITBA, IPUHIUIIY HAJAHHS JIEPKABHOI MIJITPUMKH Ta KPUTeE-
pii HamaHHSA Pi3HUX i1 BUIB, BCTAHOBJICHO PO3IMOIiI MTOBHOBAaXXCHD
OpraHiB BIaJM NPU HAJaHHI JEePKaBHOI MITPUMKH (PETYITFOI0UOr0o
Opra”y Ta pO3MOPATHHKIB Jep>KaBHUX KOIUTIB), MpaBa Ta 000B’SI3KU
CLIIBCBKOTOCIIOIAPCHKUX TOBAPOBUPOOHHKIBY [5, ¢.8].

B arpapHo-1ipaBoBiii Hayili BU3HAYA€ThCSI MOHATTS JIEPIKABHOL
MITPUMKH CUTBCBKOTO TocmomapcTBa. 3okpema, Ha mymky L.I1.Ca-
(hoHOBa, Mep’kaBHA IMATPUMKA CiTHCHKOTO TOCIIONAPCTBA BKITIOYAE
«3aKOHOJ[ABYO 3aKpIiIJIeHI OpraHi3aliiiHi, eKOHOMI4HI Ta MpPaBOBi
MeXaHi3MH, 3aBISKU SIKUM arpapHUM TOBapOBHPOOHHMKAM HAIA€ThCS
Jep>KaBHA JJOTIOMOTa KOMIIETEHTHUMH OpPraHaMH 3 METOIO CTHMYJIIO-
BaHHS BHPOOHMITBA CUIBCHKOTOCIIOAAPCHKOT TPOAYKIIiT, PO3BUTKY
arpapHoro puHKy W 3a0e3redeHHs! MPOJIOBOIBUO0I OC3MEKH HACEJICH-
Hs» [4, ¢.3]. C.1.MapueHko Bu3HaUa€ AepKaBHY MIATPUMKY TOBapHO-
'O CUIBCHKOTOCTIOAPCHKOTO BUPOOHUIITBA SIK BPETYIbOBAHY HOPMaMHU
[paBa CyKyIHICTh OpraHi3aliiiHuX, eKOHOMIYHUX, IPABOBUX Ta IHIINX
3aco0iB (MJIBT Ta TepeBar), sSiKi HalalThCs JepKaBor0 B 0c001 yrmoB-
HOBa)KCHUX OpraHiB 3a PaxyHOK JIepP’KaBHHX PECypciB, a0d0 IUISIXOM
BIJIMOBH JIE€pXaBU BiJ OTPUMaHHS TEBHUX JOXOIIB, CLIBCHKOTOCIIO-
JapChbKUM TOBAPOBUPOOHUKAM 3 METOIO 3a0€3ME€UEHHs IPOAOBOIBIOL
Oe3mneKu JepiKaBH, PO3B’sI3aHHS COLIATHHO-EKOHOMIYHHX MPOOIIeM,
CTIPUSIHHS COLiaJbHOMY PO3BUTKOBI CUTBCHKOI MiCLIEBOCTI, BiHOB-
JICHHS Ta MATPUMAaHHS €KOJIOTIYHOT piBHOBAru Teputopii [5, ¢.3].

VYdeHUMH BHIUISIOTHCS OKpEMi HAIMPSMHU TP KaBHOT I ITPUMKH
CITBCHKOTO arpapHUX TOBapOBUPOOHUKIB, IO «OXOILIIOIOTH JEPKaB-
HY TATPUMKY: a) B Taly3i MarepialbHO-TEXHIYHOTO 3a0e3MCUCHHS
arpapHUX TOBapOBHUPOOHHUKIB; 0) iX JOXO/IB uepe3 JepKaBHE PETYITFO-
BaHHS LiH Ha CUIBCHKOTOCIIOAAPCHKY MPOAYKLIIO; B) HIISXOM 3iHcC-
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HEHHS JIep)KaBHUX 3aCTaBHUX 3aKyIliBellb; T) Yepe3 MeXaHi3MH Kpe-
JOUTYBaHHS U JIOTYBaHHS arpapHUX TOBAPOBHPOOHHWKIB; 1) ILISXOM
MIPOBEZICHHSA B JKUTTSI OCOOJHMBOI MOJATKOBOI IOJIITHKK B arpapHii
cthepi; €) y cdepi cTpaxyBaHHS PU3UKIB arpapHOTO BUPOOHHUIITBAY [4,
c.8].

Crig noroputucs 3 BucHoBKoM A.M.CrtatiBKu IIpo Te, 0 IPaBo-
BE€ PEryJIOBaHHS JEPKaBHOI MiATPUMKH BITYM3HSIHUX TOBAPOBHPOO-
HUKIB Ma€ 3a METy peaiizallito 1Box (PYHKIIIH: 3a0e31eueHHs pojIo-
BOJIbYOi O€3MEeKH; CTBOPEHHS TapaHTid IJIs 3alHATHUX Y CUTBCHKOMY
TOCIIOMAPCTBA 3 ypaxyBaHHSIM HOTO Criern(iku, OB’ sI3aHO1 13 CE30H-
HICTIO, 3aJIKHICTIO Bifl MIOTOHO-KJIIMaTHYHUX YMOB, BHCOKOIO Bap-
TICTIO HEOOXiAHOI BHUPOOHMYOI 1HPPACTPYKTYPH Ta TEXHOJOTIYHUX
IIPOIIECIB MO0 BUKOPUCTAHHS 3eMITi (SIK 3200y BUPOOHUIITBA) Y T10-
PIBHSIHHI 3 BapTICTIO KIHIIEBOTO MPOIYKTY [6, ¢.87].

SIK TpaBUITLHO BiI3HAYAIOTD YUE€HI, «B CY9aCHUX YMOBAX OHUM i3
OCHOBHHX 1 BOKJIUBUX aCTCKTIB 1JIC0JIOTIi arpapHOi MOJIITHKH IeprkKa-
BH CTajla TIepeopieHTAallis TPOrpaM MiATPUMKHU CIITLCHKOTO TOCTIONAp-
CTBa Ha MPOrPaMH KOMIUIEKCHOTO PO3BUTKY CIJIbCHKHUX TEPUTOPIN» [7,
c. 48]. Tomy mMaiiOyTHil pO3BUTOK 3aKOHOJABCTBA PO JIEPIKABHY ITiJ-
TPHUMKY CUTBCHKOTO TOCMOAAPCTBA YKpaiHU B yMOBaxX €BpoiHTerparii
MMOBUHEH Oa3yBarucs Ha npuHIunax CijapHOI arpapHOi MOJITHKH |8,
c. 49-50], mo mepembavae MOCTYIIOBE CKOPOUCHHS TIPSIMHUX CYOCHIIN
CLITBCBKOTOCTIOIAPCHKUM TOBaPOBHPOOHUKAM Ta MPIOPUTET (iHAHCY-
BaHHSI IPOTPaM PO3BHUTKY CIIbCHKUX TEPUTOPIH 1 MPUPOTOOXOPOHHUX
3aXO0[iB Y CUTbCHBKOMY T'OCTIOAPCTBI.

CrpaBe/UIMBO 3a3Ha4yaroTh HaykoBIl, 1o «moinitnka COT He
rependadae CHCTEMH JCP)KAaBHUX MOTAIiM Ta CyOCHIiN, a HaBITaKH,
Joromora Oyne 3A1HCHIOBATHUCS KOHKYPEHTOCIIPOMOXKHUM Tally3siM
BUPOOHHUITBA, IPUUOMY CHPSIMOBaHa BOHA Oyne Ha NpuAOaHHS TeX-
HOJIOTIH, 10 JTO3BOJISIFOTH IIIBUIIUTH SKICTh TPOIYKIi» [9, c. 119].

B exonomiuHi# Hayi GpopMu JepkaBHOI MIATPUMKHU CiJIbCHKOTO
rOCIOIapCTBa MOAUISIOTH Ha TIpsiMi (TIpsiMe TIOTYBaHHS 200 K HaJlaHHS
cyOcuiiii BUpOOHMKAM ClIIbCHKOTOCIIONAPCHKOT MPOIYKIIii) Ta Hempsi-
Mi (HaykoBe OOCIYTOBYBaHHS CiIbCHKOTOCITOIAPCHKUX BHPOOHHMIITB,
MiIbIOBE KPEAUTYBAHHS, BCTAHOBJICHHS TPAHUYHHUX LiH Ha CUIBCHKO-
rocrofapcbKy npoaykuito i T.a.) [10, c. 104]. Ha nymKy BueHHX, «B
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HUHIIIHIX YMOBaX Harojoc MOTpiOHO poOUTH He Ha MPSMHUX JOTalli-
SIX CUTBCHKOTOCIIOAPCHKIM BUPOOHUKAM, a MPOIIEeCi BIIPOBAKECHHS
JIEpKaBOIO 3aXO/iB MI0J0 omocepenkoBanoro BBy Ha AITK» [10,
c. 105].

Jep>xaBHi BuTparu 3rigHo 3 noinitukoro COT B Mexax «3eneHoi
CKPUHBKN» MOXYTb 3A1HCHIOBATUCH y TaKUX HampsMax: HayKOBi J0-
CJIIJKCHHS, IMiJITOTOBKA Ta MiABUIIECHHS KBaiikaiii kaapis, iHOP-
MalliifHO-KOHCYbTalliiiHe 00CITyrOBYBaHHS; BETEpUHAPHI Ta (iToca-
HITapHi 3aX01, KOHTPOJIb O€3IeKH MPOAYKTIB XapuyBaHHS; CIIPUSTHHS
30yTy CITBTOCHIIPOAYKITii, y TOMY YHCII 30MpaHHs, 00poOKa Ta IIo-
IIUpEeHHsT PUHKOBOI iH(OpMAIlii; YIOCKOHAJIEHHS 1H(PPACTPyKTypH
(OymiBHMLITBO HUISXIB, €NEKTPOMEPEXK, MEIIOPAaTUBHUX CIIOPYH), 32
BUHSTKOM OIEPAIifHUX BUTPAT Ha ii yTpUMaHHs; yTPUMaHHs cTpare-
TYHUX TPOAOBOJIBYMX 3alaciB, BHYTPILIHS MPOJOBOJIBYA JOTIO"MOTr'a;
3a0e3redeHHs TapaHTOBaHOTO JI0XOAY CLIbIrOCIIBUPOOHHUKAM, YIOCKO-
HaJICHHS 3eMJICKOPUCTYBAaHHS TOIO; MIATPHUMKA TOXOIB BUPOOHUKIB,
HE TOB’s3aHa 3 BUJAOM i 0OCSTOM BHPOOHMLTBA; CHPUSHHS CTPYK-
TYPHil mepeOyIoBi CiIbCHKOTOCHOAAPCHKOTO BUPOOHUITBA; OXOPOHA
HABKOJIMIIHBOTO CEPENOBUINA; MPOTPaMU PErioHaJBLHOTO PO3BHUTKY.
Hepxaga, mo € wienom COT, mae npaBo (iHAHCYBAaTH 3aXO[U «3€-
JIEHOT CKPUHBKIM» B OYIb-SIKOMY OOCS31 3aJIe)KHO BiJl MOXKIUBOCTEH
CBOTO OIOIKETY.

Tomy B cydacHiii arpapHO-TIpaBOBili Haylli  CIPaBEJIUBO  Bifl-
3HAYAETHCS TOTpeba B Meperisl ICHYIOUHMX MiIXOAIB 10 JepKaBHOI
MiATPUMKH CLTBCHKOTO rocnoaapceTsa i3 BpaxyBaHusM Bumor COT Ta
3akoHomaBcTBa €C Ta mpuBeneHHs 3akoHy Ykpainu «IIpo nepxaBHy
MIITPUMKY CITBCHKOTO TOCIIOMAPCTBA YKPAiTHW» y BiMMOBITHICTE M0
Bumor COT Ta €C [5, c. 8].

Ha nymxy 1.0.CumopoBa, «JIOIUTEHUM BOAYa€ThCs TMPUHHATTS
OHOBJICHOTO 3aKOHOZABYOTO aKTy y 3a3HauyeHid cdepi, skuit Ou oxo-
IUTIOBAaB 3aXOAW JepKaBHOI MIATPUMKH y IIUPOKOMY pO3yMiHHI (i
CLIBrOCITOBapOBUPOOHUKIB, 1 CLITBCHKUX TEPUTOPIN) Ta PO3MINPIOBAB
o0csT X TIpaBOBOI perviaMeHTallii 3 ypaxyBaHHSIM WICHCTBA YKpaiHu
y CeiToBi# opranizarii Toprismi» [11, c. 184]. JI.O.IlanskoBa Big3Ha-
qae, 10 «EJUHUM MOXKJIMBUM HarpsIMOM PO3BUTKY 3aKOHOJABCTBA PO
MiATPUMKY CLIbCHKOTOCIIOAPCHKUX BUPOOHHKIB € (hOPMYBaHHS 3aKO0-

202




33KOHOH3.BCTBO TIPO AC€pKaBHY l'IiZ[TpPIMKy CIITBCBKOTO rocrioaapcTea praTHPlZ HPOGJ'ICMH PO3BHTKY

HOAABYO1 0a3M JUIs peanizalii «3eJeHuX Mporpam» a ToMy, Ha TyMKY
BUEHOI, NOTpedye 3MiH 1 JonoBHeHb 3akoH Ykpainu «[Ipo aepxkaBHy
MIATPUMKY CUTBCBKOTO rocronapcTsa Ykpainmy» [12, c. 134-135].

BpaxoByroun TUMYacoBHWiA XapakTep dii OKpEeMHUX HOPMAaTHB-
HO-IIPABOBHX AaKTiB 3 NMHUTaHb IEPKAaBHOI arpapHOi MOJITHKH, AEp-
KaBHOT MIATPUMKHU CLIbCHKOTO TOCIIOAAPCTBA, COLIAIBHOTO PO3BUT-
Ky cella, OIHUM i3 HampsMiB PO3BUTKY arpapHOro 3aKOHOAABCTBA €
BU3HAYCHHS 3acaj JIep’KaBHOI arpapHOi MOJITHKH Ha JIOBIOCTPOKOBY
MEPCIEKTHBY, & TAKOXK PO3po0Ka i 3aTBepKEHHSI 3arajbHOICPKABHOT
IIPOTPaMHU BIAPOMKEHHS YKPAIHCBKOTO Cejla T PO3BUTKY arpapHOro
BUPOOHHUITBA, 10 Majia O repeadadar sK 3aX0O LI00 PO3BUTKY
couianbHOi cepu cena i CTanoro po3BUTKY CUIBCBKUX TEPUTOPIi, TaK
1 HaIpsSIMU PO3BHUTKY Ta BIOCKOHAJICHHS CLTLCHKOTOCIIOAAPCHKOTO BU-
pOOHHUIITBA.

IcToTHOIO YMOBOIO PE3YNBTAaTUBHOCTI MalOyTHHOI 3arajibHO-
Jep>KaBHOI MPOrpaMu BiIPOKEHHsI YKPATHCHKOTO cejla Ta PO3BUTKY
arpapHOTo BUPOOHHMIITBA € 11 BiIMOBIIHICTh Cy4acHI! COIiaIbHO-ITO-
TMITUYHIA cUTyalil B JepkaBi, BpaXyBaHHS ICHYIOUMX SKOHOMIYHHMX
MOXIIUBOCTEH om0 (hiHaHCYyBaHHS MepeAdayeHUX HEIo 3aXOliB Ta
3a0e3IedeHHs HaJIe)KHOTO KOHTPOJTIO 32 ii BUKOHAHHSM.

[ikaBoto Ta OOTPyHTOBAHOIO BUAAETHCS TAKOXK MO3HUIIIS HAYKOB-
IiB PO HEOOXiAHICTH po3podkm 3akoHy «IIpo cimbchbke TOcmomap-
CTBO», Ha OCHOBI SIKOTO «B TEPCIEKTHUBI PO3pOOISIINCS O OCHOBHI
MOJIOKEHHS 1 HAIPSIMK arpapHoi MOJITHKH, TPHHMaNUCs O BiANOBiAHI
iA3aKOHHI aKTH OpraHaM¥ BUKOHABUOI BJIaJy Ta OpraHaMH MiCIIeBO-
ro caMoBpsiAyBaHHs» [7, ¢.39-40].

BomHodac TONOBHMM HampsIMOM YIOCKOHAJCHHS HOPMAaTHB-
HO-IIPAaBOBOTO PETYJIIOBAHHS JEP)KABHOI MIATPUMKH CLIBCHKOTO
TOCIOJapCTBa € THCTUTYIIWHA Konu(iKallis 3aKOHOIaBCTBA TIPO JIep-
KaBHY MIITPUMKY CITbCHKOTO TOCIIOAAPCTBA YKPAiHU IUISIXOM 1CTOT-
HOTO OHOBJICHHS Ta po3IIUpeHHs cdepu aii 3akoHy Ykpainu «IIpo
JepKaBHY MIATPUMKY CLIBCBKOTO TOCIIOAApCTBa YKpaiHW», NpUBe-
JICHHS 3aXO0[iB 3 JCP>KAaBHOI MITPUMKH CUIBCHKOTO TOCIIONAPCTBA Y
BigmoBigHicTs 10 BuMor COT ta €C.

OpHUM 13 BaXIMBUX 3aBJaHb y CyYacHHUH HEpiof 3alUILAeThCs
CTBOPEHHSI BiAMOBIIHUX €KOHOMIYHHUX, OPTraHi3alifHuX Ta MPaBOBUX
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MEXaHi3MiB peaizallii 0a30BUX MOJIOKEHb 3aKOHOIABCTBA IPO JIEp-

JKaBHY MIATPUMKY CUILCHKOTO TOCIIOAAPCTBA YKpATHH.

BucnoBku. MaiiOyTHilf pO3BUTOK 3aKOHOJIABCTBA MIPO JEPIKABHY
MITPUMKY CITBCHKOTO TOCTIONApCTBa YKpaiHU MOBHHEH O0a3yBaTHCS
Ha 3aKOHOZ[ABYO BU3HAUEHHX 3aCajiaX JepKaBHOI arpapHOi MOMITHKH
Ha JJOBIOCTPOKOBY MEPCICKTHUBY.

CydacHUM HampsiMOM YIOCKOHAJICHHS HOPMATHUBHO-TIPABOBOTO
PEryJIIOBaHHS JIEPKABHOI MIATPUMKHU ClIBCHKOTO TOCIIONAPCTBA € iH-
CTUTYIIHAa Koau(ikarisi 3aKOHOAABCTBA MPO ACPIKABHY IiITPUMKY
CLTBCBKOTO TOCTIONApPCTBa YKPAiHU MIUISIXOM ICTOTHOTO OHOBIICHHS Ta
posmmpenHs cdepu il 3akony Yikpaiau «[Ipo gepxkaBHy miaTpuMKy
CLIIBCBKOTO TOCTIIOAAPCTBA YKpaiHW», MIPUBEICHHS 3aXO/iB 3 ACpPKaB-
HOI MiATPUMKHU CUTBLCHKOTO TOCMOAAPCTBA Y BiIMOBITHICTH 10 BUMOT
COT ra €C.

BaxxnuBuM 3aBnaHHSIM y CydacHH TEpioJl € CTBOPEHHS HEoO-
XITHIX €KOHOMIYHUX, OpPTaHi3allifHUX Ta MPaBOBHX MEXaHI3MIB pe-
aizallii OCHOBHUX TOJIOKeHb 3aKkoHiB Ykpainu «llpo aep:kaBHy mif-
TPUMKY CLIBCHKOTO TOCTIONapcTBa YKpainm» Ta «[Ipo npiopuTeTHICTh
COIIIaJILHOTO PO3BUTKY CeJia Ta arpolpOMUCIOBOrO KOMILJICKCY B Ha-
POAHOMY TOCIIOAAPCTBI».

[lepcriekTBY MOgANBIINX TOCIIIKEHb BOAYAIOThCA B PO3pOOII
TIPOTIO3HIIIH MO0 3MICTY 1 CTPYKTYpH MalHOyTHHOTO KOIH(DIKOBAHOTO
aKTa 3 MUTaHb JIePKaBHOT MIATPUMKHU CUTECHKOTO TOCIIOJIapCTBa YKpa-
{HH, HAyKOBOMY OOIPYHTYBaHHI Ba)KJIMBHX OpraHi3auliiHO-eKOHOMIiY-
HUX Ta MIPABOBUX 3aXO0J1iB, CIPSIMOBAHUX HA PO3BUTOK CLIIbCHKOTOCIIO-
JIAPCHKOTO BUPOOHMIITBA Ta CIILCHKUX TEPUTOPIH.
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Baraii H.O. 3akoH01aBCTBO NPO /IepKaBHY MIATPUMKY CiIbCHKOI0 IOCIIO-

JapcTBa YKpaiHu: npod;aeMu pO3BUTKY.

Crarts IpUCBAYCHA aHaJ'Ii3y Cy4aCHOI'0 3aKOHOZIaBCTBA IIPO ACPIKABHY HiZ[TpI/IM-

Ky CUIBCBKOTO FOCIIOAAPCTBa YKpaiHU. ABTOPOM BHJIUICHO OCHOBHI IIPOOJIEMH cydac-

HOTO 3aKOHOJABYOr0 3a0e3MeUeHHs IePKABHOI MIATPUMKH arpapHOro CEKTopa eKo-

HOMIKH. O6rpyHTOBaHO BHUCHOBKH MIOA0 MOAAJIBIIOIO PO3BUTKY 3aKOHOAABCTBA PO

JepyKaBHY MIITPUMKY CUTBCHKOTO TOCHOAapCTBA YKpaiHH.
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KurouoBi ciioBa: arpapHe 3aKOHOIABCTBO, JepiKaBHA MiATPUMKA, CLILChKE roC-
M0JIaPCTBO, 3aKOHO/IABCTBO TIPO JACPIKABHY MiATPHMKY CilIbCHKOTO TOCIOAAPCTBRA.

Baraii H.O. 3akoHoaTe/IbcTBO 0 rocy1apcTBEHHON MOJ/IePKKe CeJIHLCKOTo
X03s1licTBa YKpPauHbI: IP00/1eMbl Pa3BUTHS.

CTaThsl MOCBSIIIICHA aHATN3Y COBPEMEHHOTO 3aKOHOIATENIbCTBA O TOCY/IapCTBEH-
HO#1 MOJIIEPIKKE CEIBCKOT0 X03sicTBa YKparHbI. ABTOPOM BBIICIICHBI OCHOBHBIE [PO-
GreMbl COBPEMEHHOTO 3aKOHOIATENLHOTO 00ECeUCHHs TOCYIaPCTBEHHON MOIePXK-
KH{ arpapHoro cekropa skoHoMuk#. O6G0CHOBaHHbI BHIBO/IBI O JaJIbHEHIIIEM Pa3BUTHH
3aKOHOJIATEIbCTBA O FOCYIAPCTBEHHOM TOIEPKKE CEIBCKOTO XO3SICTBA YKPAHHBbI.

KitroueBble ¢J10Ba: arpapHoOe 3aKOHOIATENIbCTBO, FOCYIAPCTBEHHAS MOIICPIKKA,
CEIIbCKOE XO3SHCTBO, 3aKOHOJATENBCTBO O TOCYIAPCTBEHHON MOAIEPIKKE CETBCKOTO
XO31CTBA.

Bagay N.O. Legislation about state support of agriculture of Ukraine:
problems of the development.

The article analyzes the current legislation about state support of agriculture of
Ukraine. The author determines the main problems of modern legislative ensuring of
state support for the agricultural sector. Conclusions on further development of the
legislation about state support of agriculture of Ukraine are grounded.

The author states that the formation of a separate legal institution of state support
of agriculture of Ukraine was caused by the priorities of modern state agrarian policy
and objective needs of ensuring the state’s food security.

It is noted that today the main legal act of the agrarian legislation of Ukraine
regulating the relations of state support for agriculture is the Law of Ukraine ‘On
State Support of Agriculture of Ukraine’ dated 24 June 2004. This law determines not
only the goals and tasks of state regulation of agriculture, but also contains legislative
regulations aimed to support agricultural production. It defines the foundations of state
policy in budget, credit, pricing, regulatory and other spheres of public administration
aimed to stimulate agricultural production, agrarian market development and ensuring
of food security.

It is predicted that the future development of legislation about state support of
agriculture of Ukraine in terms of the European integration should be based on the
principles of the Common agricultural policy which provides for a gradual reduction
in direct subsidies to agricultural producers and the priority of financing the programs
of rural development and environmental measures in agriculture.

The opinion about the expediency of the institutional codification of the
legislation about state support of agriculture is grounded through significant
renovation and expansion of the scope of the Law of Ukraine «On State Support of
Agriculture of Ukrainey, bringing the measures of state support of agriculture in line
with the requirements of the WTO and the EU.

Keywords: agrarian legislation, state support, agriculture, legislation about state
support of agriculture.
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Buzu npas Ha 6onoTa B YkpaiHi
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BUAOU NPAB HA BOJTOTA B YKPATHI

VJIK 349.6: 540.456

AKTyaJabHicTh TeMu. [TOHATTS Ta cucTemMa pevyoBHX 1 3000B’s-
3aJIbHUX MPaB € MPESIMETOM JICTAILHOTO JIOCIIIHKSHHS ITPEICTABHUKIB
LMBIIHFHOTO TIpaBa. 30KpeMa, peuoBi mpaBa € OJHUM 3 0a30BUX 1HCTH-
TYTIB LIMBIJIBHOTO IpaBa. BU3HaueHHS MOHATTA Ta CUCTEMH IIPaB Ha
3eMJIIO JICTAJIbHO aHAJII3Y€THCS B 3¢MEJIbHO-IIPAaBOBUX HAYKOBUX JKE-
penax. Po3mmpenHs Aii iIHCTUTYTY pedyoBHX IIPaB Ha NPUPOIHI pecyp-
CH 3yMOBMWJIO TIOSIBY HOBITHIX JOCHIDKEHb 3MICTy Ta OCOOIMBOCTEH
IIpaB Ha MPUPOJHI pecypcu. Pa3om i3 TUM, y HAsIBHUX JIOCIIIDKEHHSIX
HE BpaxoBaHI OCOOJMBOCTI, MpUTaMaHHI IIpaBaM, Ha MiJICTaBl SKUX
MO)KE BiIOyBaTHUCh BUKOPHCTAHHS OOMIT B YKpaiHi. SIk Hacmimok,
MeXaHi3My IPaBOBOIO PEryJIIOBaHHS BIJHOCHH BJIACHOCTI Ta KOpPHUC-
TyBaHHs OONIT B YKpaiHi NpUTaMaHHI MPOTajMHHU, HEAONIKU, HEMAE
4iTKO c(hopMOBaHOI cHCTEMH MpaB Ha 0ojoTa. TakuM unHOM, Oepydn
JI0 yBar" MoJjIoKeHHsI, 00T PyHTOBaHI NpEeICTABHUKAMH HAyKU 3aralib-
HOT Teopii mpasa i IepkaBy, MUBLIHLHOTO MPaB, 3eMEIHHOTO MpaBa Ta
€KOJIOTITHOTO TIpaBa ImocTae moTpeda y BU3HAUYCHHI BHIIB TIpaB Ha 00-
JIoTA.

AHaui3 gocaigxenb 1aHoi npodsaemu. [Tutanus npo Buau npas
Ha 3eMJIIO Ta iHIL1 MPUPOHI pecypcH B YKpaiHi po3misanucs Ha CTo-
piHKax IOPHIUYHOI JIiTeparypu TakuMu BueHUMH, sk M. B. Illynbra,
H. P. Ko6enipka, [1. B. Bycyiiok, B. B. Cemkis, H. B. ®pososa ta imi.

ITocTanoBka MeTH. METOIO LILOTO AOCHIHKEHHS € BU3HAYCHHS
MOHATTS TA CUCTEMH IIpaB Ha 00Ji0Ta B YKpaiHi, IPOBEICHHS aHali3y
IpaBa BIAacHOCTI Ha 00JI0Ta, IpaBa KOPUCTYBAaHHA OOJIOTaMU Ta MPH-
POAHOPECYPCOBHX CEPBITYTIB.

Buxkiaa ocHoBHOro Matepiasy. 3a 3araJibHUM [IPaBUIOM, OyIb-
sKe TIPaBO MOYKHA PO3TISAATH AK 00’ EKTHBHE MPABO, K CyO €KTUBHE 1
SIK TIPABOBITHOCHHH. 30KpeMa, aBTOPH IiAPYIHHKA 3 TUBUTEHOTO TIpa-
Ba YKpaiHU HaBOISATH HACTYIIHE PO3YMIHHS PEUOBHUX IPaB (K 00’ €K-
TUBHOT'O TpaBa) — L€ CYKYNHICTh NPABOBUX 1HCTUTYTIB, HOPMH SIKUX
3a0e3MeuyIoTh 0c00i MOXKIIUBICTD 3/IHCHIOBATH HAJEkKHI 1H cy0’ek-
TUBHI IIMBIJIbHI [TpaBa MIOJ0 BIUIMBY Ha Piy, siKa 3HAXOAUTHCS B ii ro-
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CTIO/IapIOBaHHI, 32 CBOEIO BoJiet0 abo 0e3 I0pa3oBOro MOTOMKEHHS
CBOE€1 BOJII 3 BOJICIO 1HIIKX, IPUUYETHHUX JIO M€l peui, ocid [1, ¢. 295].
B po3ymiHHI cy0’€KTHBHUX TpaB PEUOBi IIpaBa MOYKHA BU3HAYNTH 5K
TpaBa, 1o 3a0e3MeuyIoTh 3aJ0BOJICHHSI IHTEPECIB BJACHUKA IIIITXOM
Oe3nocepeHFOTO BIUIMBY Ha pid, AKa nepedysace y cdepi ioro rocro-
JaproBaHHs [2, c. 68]. 3 momsiny npaBoBigHocuH, P. A. MaiinaHHuk
3a3Havae, Mo B «a0COMIOTHUX (PEYOBUX | BHKIIFOYHHX) BiJHOCHHAX
CYTHICTh CY0’ €KTHBHOTO IIpaBa 3BOAWTHCS IO MpaBa Ha BIACHY IO-
BEIIIHKY, TOJI SIK y BiTHOCHUX IPABOBITHOCHHAX BOHA CTA€ MPABOM
BUMOTH KOHKPETHOT TIOBEIIHKH Bi 3000B’s13aHUX ocioy» [3, c. 221].

[IpencraBHUKN HAyKH 3eMEIHHOTO MpaBa TEX MOAUISIIOTH ITpaBa
Ha 3eMJIEFO Ha Pe4yoBi Ta 3000B’s13ambHi. [lifcTaBamMu U1 TAKOTO MO~
JIy TIpaB Ha 3eMJTI0 € 0COOIMBOCTI PABOBOTO PETYJIIOBAHHS BiAMOBII-
HUX 3eMeNbHUX BigHOCHH [4, c. 415]. Ha nymky I1. JI. ®imok, pedo-
BHUMH CJIi/I BB)KaTH TIpaBa, sSKi HAJAIOTh 1X BOJOILIBITIO MOKIIUBICTh
Oe3rmocepenHbo, TOOTO HE3aJeKHO BiTl BOJII iHITOT OCOOH, BIUIMBATH
Ha 3eMeIbHY MIISHKY [5, c. 13]. B KOHTEKCTI MpUpOIHOPECYPCOBOTO
npasa H. P. KoGenpka 3a3Hauae, 1110 BUXOASYH 3 LMBLIBHO-IIPABOBOTO
MIOHSTTS PEUOBHX MPaB, IPaBa Ha MPUPOIHI PeCypCH MOKHA BU3HAUH-
TH SIK FOPUIMYHO 3aKPiTIeH] MOXKIIMBOCTI, sIKi 3a0€3Me4YyI0Th 3a/10BO-
JICHHS IHTEPECIB YIIOBHOBAXEHOT 0COOM B paIlioHaIbHOMY 1 e()eKTHB-
HOMY BHKOPHCTaHHI IPUPOTHUX PECYPCIB MIITXOM 0€3MOCEPETHBOTO
BILTMBY Ha TIPUPOJIHI pecypcH, o NepedyBaroTh y cdepi ii BoJomiHAS
[6, c. 196].

I1. [I. ®imok BU3HAYae, MO 3eMeNbHE 3aKOHOMABCTBO YKpaiHH
nepeadadae icCHyBaHHS TAaKUX BUJIIB PEUOBHX MPaB Ha 3eMJIIO, SIK TIpa-
BO BJIACHOCTI Ha 3€MJIIO Ta PEYOBi MpaBa HA YyXKy 3eMENbHY IITISTHKY
abo oOMexeHi pedoBi mpasa [5, c. 13]. Omxke, 3a aHAJIOTIEI0 MOYKHA
CTBEpIKYBaTH, 10 Ha 00JI0TAa MOXKYTh BUHHKATH TaKi BUJIN PEUOBHX
IpaB, SIK MPaBO BJIACHOCTI Ha 00JIOTa Ta PEYOBI MpaBa Ha YKy 3€-
MEJbHY JIISHKY, JIe 3HAXOAUTHCS 00JI0TO a00 0OOMEKeH1 peUuoBi Ipasa
Ha Oonoto. P. A. Maiiianuk NOAiIMB PevoBi MpaBa Ha JBi rpymu: 1)
TepIry TpyITy CTAaHOBJIATH MpaBa Ha CBOI pedl (70 X YMcIia BITHOCUTh-
s TIpaBO BJIACHOCTI); 2) Ipyra Tpyma — Iie paBa Ha TyXi pedi — cep-
BiTyTH, emMiTeB3HUC, paBa 3a0yaoBu (cynepdimiii), 3actasa Tomio [3,
c.223].
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3Baxkaro4d, 1Mo OOJOTO € KOMIUIEKCHHM TIPUPOJHUM 00’ €KTOM,
a MpaBOBE PEryJIoBaHHs OyIyeThCs 3a MOPECYPCOBHM IMPHHIIUIIOM,
MIPUPOIHI pecypcu OOJIIT BKIIFOYAIOTh: HAPOBI peCcypcH OOJIIT; JTICOBI
pecypcu 00T, BOIHI pecypcH 00IIiT; pecypcu dutopu Ta GayHu OOJIIT.

3rigHO Takol Kiacudikallii MOKHa BUIUTUTH HACTYITHI BUIH TTPaB
Ha OoJjoTa:

- IpaBa Ha HaJPOBi pecypcH OOMIT (KOPUCHI KOTIAINHH);

- IIpaBa Ha JIICOBI pecypcH OOJIIT;

- IpaBa Ha BOJHI pecypcH OOTiT;

- paBa Ha peKpeariitii pecypcu OOJIiT;

- IpaBa Ha pecypcH Guopu Ta GayHu (pOCIMHHUN Ta TBAPUHHHHA
CBIT) OOJIT.

BpaxoBytouu cnierudiky Ta 0COOIUBICTh OOJIT, 3aKOHOaBCTBOM
HaifuacTilie BperyJibOBYIOThCS TaKi i3 PEUOBHX IPaB:

- TIPaBO BJIACHOCTI Ha 0oJo0Ta (PO 1€ CBiAYaTh MOJIOKESHHS CT.

13, 14 Konctutymii Ykpainu [7], iHIIUX aKTiB MPHPOIOPECYPCHOTO
3aKOHOJIaBCTBA, 30KpemMa, cT. 6 BonHoro konekcy Ykpainu [8], cT. 7-10
JlicoBoro konekcy Ykpainu [9] Tomro);

- MPaBO KOPUCTYBaHHS OonoTamu (BUILTUBAE 3i CT. 48 BomHoro
KOJICKCY YKpaiHU Ta 1HIIHUX);

- CEepBITYTHI mpaBa Ha 6010Ta (TIPO 1€ CBiAUYNUTH MOTOKESHHSI CT. 23
JlicoBoro komekcy Ykpaiaw, cT. 47 BomHOTO KOAeKCy YKpaiHu TOIIO).

HopmarnBHO-1IpaBOBi akTH HE HA3WBAIOTh YiTKO, B AKUX (hopMax
BJIACHOCTI MOXYTh IepeOyBaTd 0010Ta Ta 3 ypaxyBaHHSIM €KOJIOTid-
HOT BaXJIMBOCTI IIUX MPUPOJHUX KOMIUICKCIB Ta MPUHAIECKHOCTI iX
JI0 TIPUPOJTHUX 00’ €KTIB, MOYKHA BU3HAYUTH, 110 00JIOTA € BJIACHICTIO
VYkpaincekoro Hapoay. Ha ceoromni 6omoTta nepeBakHo nepebyBaroTh
y CKJIai 3eMeNb BOAHOTO (hOHIY, JICOTOCTIONAPCHKOTO TPHU3HAYCHHS
Ta'y CKJIaJli 3eMellb CIThCHKOTOCTIONAPCHKOTO TIPU3HAUEHHS OYy/Ib-KO1
¢opmu BracHocti. ifastHKE OOMIT MOXKYTh HaOyBaTuCsl y BIACHICTb
cocob0amu, mependaueHIMU 3eMeNbHUM KOJEKCOM YKpaiHu, aie,
BPaxOBYIOUM MOTPEOH CHOTOACHHS, HEOOXiJHO JeTajJbHO periiaMeH-
TyBaTH HaOyTTS y BIACHICTH OOJIT i3 BpaXyBaHHAM OCOOIMBOCTEH Ta
oOMeXeHb y 1ik chepi.

BonoTa Takok BUCTYIAIOTh OJHUM 3 KIFOUOBHX THITIB BOJHO-00-
JIOTHHX YTifb, K 3a IJIOLICI0, TaK i 32 IX QyHKIIOHAIBHOIO posutio. H.
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B. ®ponosa Bkasye, 1110 BOTHO-00JIOTHI YTiAAsS MOXKYTh IIepeOyBaTH y
BCIX ICHYFOUYHMX (pOpPMax BIACHOCTI. TaKUM YMHOM, JCSIKi 3 IPUPOTHUX
pecypciB BOIHO-00IOTHHX YTifb MOXKYTh TIepedyBaTu y BCix Gpopmax
BJIACHOCTI, a JesAKi — TUTBKU Y BJIACHOCTI YKpaiHchKkoro Hapomy [10,
c. 227].

Bonora MoxxyTh nepeOyBaTu B ep>kaBHil, KOMyHaJIbHIN Ta MpH-
BaTHI# BiiacHOCTI. OCKUTbKU 00JI0Ta BXOJATH J0 CKIIAIy 3eMeb BOJ-
HOTO (hOH/Y Ta JIICOTOCTIOAAPCHKOTO MPU3HAUEHHS, TO BIAOBITHO JI0
9. 1 ct. 55 ta 4. 1 ct. 59 3emensHOTO KOAEeKCy Ykpainu [11], 3emumi
BOIHOro (hOHAY Ta JIICOTOCHOAAPCHKOIO MPU3HAYCHHS MOXYTh Iiepe-
OyBaru y JepKaBHii, KOMyHaJIbHIN Ta MPUBATHIHN BIACHOCTI.

Cy0’exTamMu mpaBa BIacHOCTI Ha 00JOTa € JiepXaBa, TEPUTOPi-
abHi TPOMaJIH, TPOMAaISTHH Ta IOPUINYHI 0COOH.

VY nepxaBHill BIaCHOCTI epedyBatoTh yci 0oioTa Ykpainu, Kpim
0odiT, MmO MmepedyBaloTh y KOMYHaNbHIA a00 TPHUBATHIA BIACHOCTI.
[IpaBo mepskaBHOI BiIacHOCTI Ha 6oyoTa HaOYBAa€THCS 1 peani3yeTh-
csl meprkaBoro B 0cobi Kabinery MinictpiB Ykpainu, Pagu miHicTpiB
APK, wmicueBux nep)kaBHUX aJMiHICTpallid BIIIMOBIAHO 10 3aKOHY
VYkpainu.

YV KoMyHallbHI# BIacHOCTI MepedyBatoTh 00JI0Ta B MEXKax Hacese-
HUX ITyHKTIB, KpiM 00T, 110 epeOyBatoTh y AepKaBHIi ad0 mpuBaT-
Hilf BTaCHOCTI. Y KOMyHaJIbHIH BIACHOCTI MOXKYTh TiepeOyBaTH 1 1HIII
OonoTa, HaOyTi a00 BifHECEHI 10 00’ €KTiB KOMYHAIBHOI BIACHOCTI B
YCTaHOBJICHOMY 3aKOHOM MOpsAKy. IIpaBo koMyHanbHOI BIAcHOCTI
Ha 00JI0Ta peanizyeThcsl TEPUTOPIATBEHUME IpoMagaMu Oe3nocepe-
HBO 200 uepe3 yTBOPEHI HUMH OpTraHU MICIEBOTO CaMOBPSITyBaHHSI.
[IpaBo KOMyHaIBHOI BIACHOCTI Ha 6010Ta HAOYBAETHCS TIPH PO3MEK-
YBaHHI B yCTAHOBJICHOMY 3aKOHOM IOPSIKY 3€MEJlb ACP>KaBHOI 1 KO-
MYHaJIbHOI BIIACHOCTI, @ TAKOXK LLUIIXOM IIe€peadi 3eMeJIbHUX UISTHOK
3 Iep’KaBHOI BJIACHOCTI B KOMyHaJIbHY Ta 3 1HIIMX MiAcTaB, He 3a00-
POHEHHX 3aKOHOM.

I'poMasisiHaM Ta IOpUAMYHEM 0c00aM OpraHaMi BUKOHABUOI Bia-
o abo opraHaM{ MiCIIEBOTO CAMOBPSTyBaHHS i3 3eMellb BOIHOTO
(hoHIY MOXYTH TepeaaBaTHCS Ha YMOBaxX OPEHAM 3eMENbHI MIITHKA
prOEPEKHNX 3aXMCHUX CMYT, CMYT BiJIBEJIeHHsS i OEPEroBHX CMYT
BOJHMX IIUISAXiB, @ TAKOXK 03€pa, BOMOCXOBHILA, 1HIII BOAOWMH, O0II0-
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Ta Ta OCTPOBH JJISI CIHOKOCIHHS, PUOOTOCTIONAPCHKUX MOTPED, Kyib-
TYPHO-03/I0POBYHX, PEKpealiiHuX, CIOPTUBHUX 1 TYPUCTUYHUX Ili-
Jiel, TPOBEACHHS HAyKOBO-IOCTIAHUX poOiT To1mo. [TonoxenHs momo
BUKOPHUCTAHHS 3€MeJTh BOAHOTO (OHIY 3aKpiIuieH] y cT. 85 BomHoro
KoZeKCY YKpaiHH, 32 SIKUM Y THMYacOBE KOPUCTYBAHHS 32 IIOTOJKEH-
HSIM 3 TIOCTIHHUMH KOPUCTYBa4aMH 3eMelbHI AUISTHKH TPUOEPeKHUX
3aXMCHUX CMYT, CMYT BiJIBEICHHS Ta OEpPEroBUX CMYT BOIHUX M-
XIB MOXKYTh HaJaBaTHCS MiANPHEMCTBAM, YCTaHOBAM, OpraHizallism,
00’€THAHHAM TpPOMAJSH, PENIriiHUM OpraHizamisM, TpoMaasHaM
VYkpaian, iH03eMHUM IOPHINIHUM Ta (Hi3UIHEM 0co0aM IS CiHOKO-
CiHHS, puOOrocroaapcbKUX MoTped, KyJabTypHO-0310POBUYHX, PeKpea-
LiHHUX, CHOPTUBHUX 1 TYPUCTUYHHUX LJICH, @ TAKOXK JAJIsl TPOBEICHHS
HAyKOBO-JIOCHITHUX po0iT. KopucTyBaHHs 0onoTamu y 3a3HauCHUX
LIISX 3MIACHIOETHCS 3 ypaXyBaHHSIM BHMOT I1[0JI0 OXOPOHHU OOJIT Bijl
3a0pyIHEeHHS, 3aCMIYEHHSI, a TAKOX 3 JOEPKaHHSAM TPaBUJ apXiTeK-
TYpH IJIAaHYBAaHHS NPUMICHKHX 30H Ta CaHITApHUX BUMOT Y HOPSIIKY,
mo BcTaHOBIIOEThCst Kabinetom MinictpiB Yikpaiau. [lopsaok ko-
pHUCTYBaHHS 3eMJISIMA BOAHOTO (OHAY, 3aTBEPIKEHUH MOCTAHOBOIO
Kabinery MinictpiB Ykpainu Big 13 TpaBus 1996 p. Ne50214 [12],
nepeadavae, 1o MpaBo KOPUCTYBAHHS 3€MEJIbHOO JUISHKOI Ha 3eM-
JIIX BOMHOTO (DOHIY BUHHUKAE IICIIST BCTAHOBICHHS MEXK ITET TUISTHKA
B HaTypi (Ha MICIIEBOCTI) 1 OfIep>KaHHS BiAIOBIIHOTO MOKYMEHTA, IO
MIOCBITUYE L€ TIPABO.

Ct. 56 3emenbHOrO Komekcy YKpaiHu mependaueHo, 10 rpoMa-
JSIHaM Ta IOpUIUYHEM 0co0aM 3a PIillICHHSM OpraHiB MiCIIEBOTO ca-
MOBpSIyBaHHSI Ta OpraHiB BHKOHABUOi BJIaJd MOXKYTh O€30ILIATHO
a0o 3a IIaTy MepenaBaTuch y BIACHICTh 3aMKHEHI 3eMeTbHI MIITHKA
JIICOrOCIIONapChKOro MPU3HAUYEHHSI 3arajIbHOO IUIOIIEI0 A0 5 reKTa-
PiB y CKIIafi yTifb CENIHCHKHX, (DePMEPCHKUX Ta 1HIINX TOCTIOAAPCTB.
JlicoBmii konekc Ykpainu B pemakuii 2006 p. y 4. 1 ct. 12 micTuth
MPaKTUYHO T€ X IMOJOKEHHsI, OJHAK TO3UTHBOM € Te, IO B JaHIH
CTAaTTi KOHKPETHU3YETHCS, IO 1[I 3€MEJIbHI JIJITHKA HAJIarThCsl IPO-
MaJsiHaM Ta IOPUIMYHUM ocobam YKpaiHu, ajpke MpsiMoi 3a00poHH
Ha MPUBATH3AIlII0 3eMeIh IHO3EMHUMH OPUINIHUMH ocobamu 3e-
MEJbHHUN KOJeKC YKpaiHu He MicTuTh. CT. 59 3emMenbHOro Komekcy
VYkpainu nependadae MOKIMBICTH O€30MJIaTHOT Iiepesiadi y BIacHICTb
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3aMKHEHHMX NPUPOTHHUX BOAONM 3arajbHOIO IJIOHICIO 10 3 TeKTapiB
THUMHU K cy0’ekTamu. Y JaHii CTaTTi HE BKa3yEThCS, 110 BOHU IIepe/a-
IOTBCS Y CKIIAAl YTifh TOCTIOAAPCTB, TOMY YacTO MPH PO3MISAAL CIpaB
3BepTaroThes M0 3Y «lIpo dpepmepcrke rocromapctBo» [13]. 4. 8 cT.
7 3Y «lIpo depmepchbke TocrnoaapcTBOy, JIe TOBOPUTHCS TIPO Te, MO0
3eMJI1 JIICOTOCHOAAPCHKOrO MPU3HAYCHHS 1 BOTZHOTO (POHITY MOXYTb
NiepeIaBaTucs JIMIIe y po3Mipi 5 — 3 ra y ckiag yriae pepMepchbKoro
rocrnionapcetia. A ct. 12 3Y «IIpo depmepcbke rocrnoaapcTBo» BeTa-
HOBJIIOE, 1110 JI0 CKJIay (GepMepChbKOro TOCIIOApCTBA MOXKYTh BXOJHU-
TH 3eMeIbHI JUTTHKH, 10 HaJIe)KaTh TPOMAJISTHAM Ha TIpaBi PHUBATHOT
BJIACHOCTI, KOXKHOMY 3 SIKHX YK€ MOXYTh OyTH TIepe/iaHi 3eMeJbHi Ii-
JISTHKH JIICOTOCTIONAPChKOTO MPU3HAYCHHS 1 BOAHOTO (POHIY BKa3aHUX
po3MmipiB, BiImoBiHO 10 CT.cT. 56 1 59 3KY. ¥V u. 3 ct. 4 3Y «Ipo
censtHebke ((epMepchbke) rocroaapctBo» [14], skuii BrpaTuB 4YWH-
HICTB, OyJI0 3aKpiMJIeHo, 10 3eMJIi JICOBOTO 1 BOAHOTO (hOHIIB, IO
BXOISITE IO CKJIAAY YTillb CEITHCHKHUX ((epMEpPCHKUX) TOCIOIAPCTB,
HE MOXXYTh TIepe/IaBaTHCs y MPUBATHY BIACHICTH TOCIIOJAPCTB, 32 BH-
HSTKOM HEBEJIHMKHX (710 5 reKTapiB) TUISHOK JICIB 1 HEBEMUKUX (110 3
TeKTapiB) JAUISTHOK BOJOWM 1 O0iT. O/iHAK, CHieI[ialIbHUI 3aKOH, KU
PETYIIOE MPABOBUI PEKUM AISLUTLHOCTI (PepMEPCHKOTr0 rOCoapCTBa
HE MOXKE JIaTH BUUEPITHY BIAMOBIJb HA MUTAHHS, SIKUM IOPHIAYHUM
ocobaM MOXXyTh OyTH Tiepenani 6osota. Tomy cT. 59 3emMeNnbHOTO KO-
IeKcy YKpaiHu nae cy0’eKTHBHE TpaBO Oyab-sKii FOpUINYHINA 0c00i
3BEPTATHCS B OPraHU MPUBATH3AaLIi I10JJ0 OTPUMAaHHS BiAMOBITHOI 3€-
MEJIBHOT JIIJISTHKH, SKIIO 11€ HEe CYNIEPEYHTh 11 CTAaTyTHUM JIOKyMEHTaM.

B cr. 6 BonHoro kojexcy YkpaiHu BH3HA4Y€HO, 110 BOAU (BOJHI
00’ €KTH) € BUKITIOUHOIO BIIACHICTIO HAPOTy YKpaiHU 1 HAAAI0ThCS Tilb-
KM Y KOpUCTyBaHHA. B 4. 2 cT. 3 3eMenbHOTr0 Komekey YKpaiHu BKa-
3YEThCS, IO 3€MENbHI BiTHOCHHH, 1110 BHHUKAIOTh IPH BUKOPUCTAHHI
HaJp, JICiB, BOI, & TAKOX POCIUHHOTO i TBAPUHHOTO CBIiTy, aTMOC-
(hepHOTO MOBITPS, PETYAIOIOTHCS IIMM KOIEKCOM, HOPMAaTHBHO-ITPABO-
BUMH aKTaMH MO HaJpa, JiCH, BOAW, POCIMHHHUH 1 TBAPUHHHIA CBIT,
aTMocdepHe TOBITPS, AKIIO BOHHU HE CyIIepedarh IbOMY KOJEKCY. Alre
OCKUTBKH 0O0JI0OTO - II¢ IUTICHUH TPHPOIHO-TEPUTOPIaTLHUN KOMII-
JIEKC, SIKHW CKJIAJIAEThCA 13 3€MeNbHOI JAUITHKHA Ta B3a€EMOIIOB’ I3aHU-
MU IPUPOJHUMHU KOMIIOHEHTAMH — BOZOI0, TOP(OM 1 MpUTAMaHHUMHU
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iii ¢moporo Ta (ayHOIO, TO Tepenada B MPUBATHY BIACHICTH OOIIT
3riJIHO 3eMEeJIbHOIO KOJIEKCY € aOCOIFOTHO JICTITUMHOIO.

OOMeKeHHS, 1010 MOXJIMBOCTI MepeOyBaHHs OOMIT y IpHUBaTHIN
BJIACHOCTI, BU3HAUCHO y 1. 4 cT. 84 3eMeIbHOrO KOACKCY YKpaiHH.
3emuti BogHOTO (OHIY HE MiJIATAIOTH Tepeiadi y MPUBATHY BIac-
HICTh, KpIM BHUINAJKiB, nependaueHux y cT. 59 3eMeabHOro KoAeKCy
VYkpainu. Heto BcTaHOBJIEHO, IO TpoMajsHaM Ta IOPUAWYHUM OCO-
0am 3a pIIICHHSM OpPraHiB BUKOHABYOI Bjaju a00 OpPraHiB MiCIIEBO-
TO CaMOBPSITyBaHHSI MOXYTh OC30IUIATHO IMEPEeIaBaTUCh y BIACHICTD
JIATIE 3aMKHEHI TIPUPOIHI BOJOWMH 3arajbHOI0 TUIOIICIO 0 3 TeK-
tapiB. [IOHATTS «3aMKHEHa MPUPOAHA BOJIOKWMA» 3aKOHOJABCTBO HE
MICTHTB. AHali3 BOIHOIO 3aKOHOIABCTBA J03BOJISIE 3pOOMTH BUCHO-
BOK, 1[0 3aMKHEHHMMH BOJOWMaMy € HEBEJHKI 3a TUIOLICIO 1 Hempo-
TOYHI BOJOWMHUIIIA, SIKI HE MAOTh T'IPABIIYHOTO 3B 3Ky 3 IHIIMMH
BonHUMH 00’ ektamu [15, c. 151]. Ilo cyTi, y npuBaTHy BIacHICTh MO-
JKYTh TIEpeIaBaTUCS TaKi 3eMeNIbHI TUITHKH BOTHOTO (DOHMY, HA SIKUX
po3TaloBaHi HeBeIUKi 00JI0Ta, K1 He IepeBuILye 3 rekrapis. Pazom 3
THM ILII€10 K CTaTTEI0 BCTAHOBJICHO, 10 BIACHUKH Ha CBOIX 3eMEIbHUX
JISTHKaX MOXKYTh Y BCTAHOBIICHOMY TMOPSAKY CTBOPIOBATH pHOOTOC-
MOAAPChKi, MPOTUEPO3iiiHi Ta iHIII ITy4HI Bogoiimu. Lle o3Hauae, 1o
TaKi 3eMeNbHI TIISTHKY Ticisl OyIIBHUIITBA HA HAX 3TaIaHuX IMTYyYHUX
BOIONM MOXKYTh OyTH ITepeBeICHI 10 KaTeropii 3eMeNb BOAHOTO (hOH-
zy.

Heo0xi1HOI0 yMOBOIO 3aKOHOJABYOTO BCTAHOBJICHHS MPHBATHOT
BJIACHOCTI OOJIT € BpaxXyBaHHs OOMEXKEHOCTI MPUPOIAHUX PECYpPCiB,
110 MepealoThesl Ta HACIIIKK TakKoi nepeiadi. BctaHoBneHHs 00’ €k-
TUBHOTO TIpaBa peasizaiii TpoMaassHaMu YKpaiHU CBOiX CyO’€KTHB-
HUX TIpaB Ha 00JI0Ta B TAKOMY 00’ €Mi, SIK I1e TIepe0adeHo, MOXKe TIPH-
3BECTH J0 TOTAIBHOI NMpUBATH3AIli]l BCIX OONIT, PO3YKPYITHEHHS SIKUX
HaBPAJ UM CIPUATUME EKOJIOTI4HIN cTabiIbHOCTI KpaiHU Ta OXOPOHi
pi3HUX BHUJIB O10JIOTIYHUX EKOCHCTEM. AJKEe MOHSATTA 3aMKHEHa 3e-
MeJIbHA JUISHKA JIICOTOCIIOIAaPChKOTO TPU3HAYEHHS — 11¢ a0COJIFOTHO
OLIIHOYHE MOHATTSI, OO0 SKOTO HEMA€ HaBITh Ka3yiCTUUHOTO BU3HA-
4yeHHS. ToMy NOHSTTS 3aMKHEHa 3e€MeJibHa IUISHKA JIICOroCHoaap-
CBHKOTO NMPHU3HAYEHHSI, PIBHO fK 1 3aMKHEHa [IPUPOHa BogoiiMa, Oyne
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BH3HAYATHUCS, BUXOJSUM 13 BIACHHUX YSBIICHb Cy0’€KTiB Ta OpraHiB
MIpUBATU3ALLIT.

SIKo Ha TepuTOpii OOMIT CTBOPIOETHCS 00’ €KT PUPOAHO-3AIT0-
BiTHOTO (hOHTY, PSKUM OXOPOHH TAKOTO YTiIIsI 1 BHKOPHUCTAHHS HOTO
3eMelIb Iepe10avaeThesl TAKMIA CaMUH, SIK 1 A7 3eMeb HbOro (hOoHITY.

[IpaBo KOpHCTYBaHHS Yy)KUM MaidHOM (CEepBITYT) MoOxe OyTH
BCTaHOBJICHE MO0 0OJIOTA IS 33]I0OBOJICHHS TIOTPEO 1HIINX OCi0, sKi
HE MOXYTh OyTH 3aJI0BOJICHI 1HIINM criocoO0oM. CepBiTyTHI mpaBa Ha
00J10Ta MOYKE BUSIBIISITHCS Y MOXIIMBOCTI MPOXOY M MPOi3y uepes
qy)Ky 3eMeIbHY MiITHKY, MPOKIATaHHs Ta eKCIDTyaTallii JiHii elex-
Tporepenadi, 3B’ 43Ky i TpyOOIIpOBOIiB, 3a0e3MeYeHHs BOJOIOCTA-
YaHHs, Meiopauii Tomo. [TpubnusHuii, npoTe faneko He BUUEPITHUH
MEepeTiK OCHOBHHMX HAWIOIIMPEHIIINX BUIIB 3€MEIBHUX CEPBITYTY
nae 3eMeNbHUI KofieKe YKpaiHu. 31e0iIbIIoro, 3eMelbHI CepBITYTH
BCTAHOBITIOIOTBCS MDK CyCIIHIMH 3€MEIbHUMH AUISTHKAMH, TpOTe
CEpBITYT MOXKe OyTH BCTAHOBJIICHWHA I Ha BHUKOPHCTAHHS 3eMEIHHOL
TUISTHKY, siKa 0e3MocepelHbO He MEXKYeE 3 «maHiBHOO». CeMkiB B.B.
BBaXKa€, 10 CYTh MOHATTS MPHUPOAHOPECYPCOBHI CEPBITYT MaB OH
3BOIUTHCS JI0 TOTO, 110 BIACHHUK CYCiTHHOTO a00 1HIIOTO MPUPOIHOTO
pecypey mpaBa 0OMEXEHOro KOpucTyBaHHs HUM. OTke, PUPOTHO-
pPeCypcoBi CEpBITYTH OOMEXYIOTh TIPaBa OHUX PECYPCOKOPHUCTYBaiB
Ha KOPHUCTH IHIMUX Qi3HIHUX Ta IOPUANIHUX 0Ci0, SIKi KOPUCTYIOTHCS
NpUPOAHUMHU pecypcamu [16, c. 81].

BucnoBku. Ockinbky 00J0TO € LUTICHUM NPUPOAHO-TEPUTOPI-
QIBHUM KOMIUIEKCOM, TO PEYOBi MpaBa Ha 00JI0Ta CIIijl pO3IIsIATH SIK
MpaBa Ha MIEBHY 3eMeNbHY AUISHKY 3 B3a€MOIIOB’ SI3aHUMH ITPUPOIHU-
MU KOMIIOHEHTaMH — BOJIOI0, TOP(OM 1 mpuTaMaHHUMH il (IIOporo Ta
(haynoro. boioro Moxe OyTH 00’€KTOM PEUOBHX IpaB, aje JIUIIE 3a
YMOBH BpaxyBaHHsI HOTo crieni(iku Ta 3A1HCHEHHS IPaBOBOTO Pery-
JIOBAaHHS CIELiaJbHUMU HOPMaMH MPUPOIOPECYPCHOTO 3aKOHOIAB-
CTBa, OCKIIBbKH, HEOOXiTHO 30epiraTd 00epeKHICTh Ta BHBAXKEHICTbH
[IPU TIOIIMPEHH] Ha MMPABOBHMA PEXHUM OOJIT 3eMeNIbHO-TIPAaBOBUX 1H-
cTpyMmeHTiB. KpiMm Toro, B 3aKOHO/IaBCTBI YKpaiHM BiZICyTHE KOMILIEK-
CHE PETYIIOBaHHS OOMIT K CAMOCTIHHHMX TPHUPOTHUX 00’€KTIB, IO
3YMOBJIIOE 1 BIJICYTHICTh YHI()iKOBAaHUX ITOJIO’KEHH IO BCTAHOBJICHHIO
pEUYOBHUX MpaB Ha LEeH 00’ €KT.
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[lin peyoBrMu mpaBamMu Ha 00JIOTa MOXKHA PO3YMITH FOPUIMY-
HO 3a0e3MeUYeHy MOXJIMBICTh Cy0’€KTa BIUIMBATH HA BiJOCOOJCHMIA
KOMITJIEKCHUH TIPUPOAHNH 00’ €KT — 60I110TO, 1110 IepedyBac B 1i 3aK0H-
HOMY BOJIOMIHHI, 30KpeMa, Ha IMpaBi BIACHOCTI, 32 YMOBH BpaxXyBaHH
ix ceniky Ta HACIIIKIB BUKOPUCTAHHSL.

Cucrema mipaB Ha 00J10Ta 3 ypaxyBaHHSIM IIMBUILHO-TTPABOBUX Ta
3eMEeJIbHO-TIPABOBUX TIIXOJIB MOXEe OyTH MpE/ICTABICHA TAKUMH OC-
HOBHHUMU BUJAMH IIPaB:

- PaBO BIIACHOCTI;

- IPaBO BOJIOMIHHS (KOPHUCTYBAHHS);

- CEepBITYTHI mpasa.
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Kunan O.C. Buau npas Ha 0oJ10Ta B YKpaini
B crarti npoananizoBana kiiacudikaris mpas Ha 6oora B YKpaiHi B 3aJ1€KHOCTI

BiZl 00paHOro KPUTEPIiI0 BiIMEKYBaHHS. XapaKTepU3yIOTECsS BUAU TIpaB Ha 00JIoTa B

VkpaiHi, sKi 3aKpiluieHi B 3aKOHOJABCTBI YKpaiHH, a came IpaBa BIacHOCTI Ha 00J10-

Ta, IpaBa KOPUCTYBaHHs 00JIOTaMH Ta IIPUPOJHOPECYPCOBI CEPBITYTH.

Kurouosi ciioBa: Gonoro, Buau npas Ha 6osoTa, IpaBo BIACHOCTI Ha GOJIOTa,
paBO KOPUCTYBAHHA 60J'IOT3,MI/I, HpI/IpOI[HOpeCprOBi CepBiTyTI/I.

Kunan O.C. Buasl npaB Ha 6os10Ta B YKpanHe

B cTarhe npoaHanu3upoBana Kiaccu(pUKaIus pas Ha 60JI0Ta B YKpauHe B 3aBH-

CHUMOCTHU OT BI:I6paHHOl"O KpUTEPpUs OTTPAaHUYICHUA. XapaKTepI/IBy}OTCH BU/BI ITpaB Ha

Gosora B YKpauHe, KOTOPHIE 3aKPEIUIEHBI B 3aKOHOIATEILCTBE YKPAUHBI, & MMEHHO

npaBa COOCTBEHHOCTH Ha GOJIOTA, IIPaBa MOJIb30BaHUs GOJIOTAMH U IPUPOIHOPECYP-

COBU CEPBUTYTHL.

KuoueBbie c1oBa: GojoTO, BUABI IPaB Ha (0JIOTa, MPaBO COOCTBEHHOCTH Ha
60J10Ta, IPaBO MOJIL30BAHUS GOJIOTAMH, IIPUPOIHOPECYPCOBU CEPBUTYTHL.
Zhidan O.S. Types of rights on swamps in Ukraine
In the article is analyzed the classification of rights on swamp in Ukraine
according to the chosen criterion separation. Characterized types of rights swamp in
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Ukraine, which are enshrined in the legislation of Ukraine, namely ownership of the
swamps, marshes and the right to use natural resources easements.

The concept and system of proprietary and obligation rights is the subject of
detailed studies of representatives of civil law. In particular, property rights are one of
the basic institutions of civil law. The definition of concept and the system of rights on
the land in detail is analyzed in the legal research sources. Extension of the Institute
of Property Rights on natural resources led to the emergence of new research content
and particular the right of natural resources. However, available studies do not take
into account the peculiarities inherent in rights, on the basis of which can be used the
applying of wetlands in Ukraine. As a result, the mechanism of regulation of property
relations and the use of wetlands in Ukraine is inherent gaps, flaws, there is no clearly
established system of rights to the swamp. Thus, taking into account the provisions
justified by the science of the general theory of law and state, civil rights, land rights
and environmental law raises the need to determine the types of rights in the swamp.
As the swamp is an entire of natural-territorial complexes, the property rights on the
swamp should be seen as the right of the land with interconnected natural ingredients
- water, peat and its inherent flora and fauna. Swamp may be the subject of real rights,
but only if taking into account its specificity and regulation of special natural resource
law rules because it is necessary to maintain caution and prudence in the propagation
of the legal regime of wetlands, land and legal instruments. In addition, the legislation
of Ukraine is no comprehensive regulation of wetlands as independent natural objects
and makes no uniform regulations for the establishment of real rights to the property.
Under property law in the swamp can be understood legally possible to influence the
subject’s isolated complex natural object - swamp, which is in its rightful ownership,
including the right of ownership, subject to consideration of their specificity and
effects of use.

Keywords: swamp, swamp types of rights, ownership of marshes, swamps right
to use, natural resources easements.

Konoc I.B.

EKOJIOINYHA CMNIBMPALUSA YKPAIHU TA HATO

VJIK. 349.6: 327.5

IMocTranoBka nmpodsaemMu. Ha choTomHINIHINA JEHB MTepes] KOKHOIO
JIEPKaBOIO TIOCTA€ BEIMKHUI MepetiK eKoJOTiYHNX BUKIHKIB. Cepesn
HUX, 30KpeMa, MO)KHA BHUJIIJIUTH TEXHOTCHHY IEPEBAHTAKCHICTD,
HETraTUBHI COIaJIbHO-EKOJIOTIYHI HACTIIKK TPUPOJHUX KaracTpod;
MOTIPIICHHS] €KOJIOT1YHOrO CTaHy BOAHUX OaceiiHiB; HEOOXiIHICTH
MOJI0JIaHHS HETaTMBHHUX HACIJIKIB BOEHHOT Ta 1HIIOI €KOJIOTTYHO He-
0e3IMeTHOI TIsTEHOCTI; HEOCTATHIO €(DEKTHUBHICTE YTHITI3aIlii TOKCHY-
HUX I €KOJIOTIYHO HeOe3IMeuHnX BiIXOMiB TOLIO.
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Jiist epeKTHBHOTO BUpIIICHHS 3a3HaUCHHUX MPOOJIeM He BUCTavYae
3yCHJIb OKPEMUX JepikaB. BpaxoByroun 0OMekeHi MOXKIIMBOCTI OKpe-
MUX KpaiH B 3a0e3neueHHi eKoIoTiyHOi O0e3MeKn HaBKOJIUIIHBOTO Ce-
pEeIOBHINA, BUPIIICHHS 3a3HAYCHNUX TIPOOJIEM JIATA€E Ha IJICHi BETHKUX
MDKHApOIHUX opraHizyii, 30kpema HATO.

HATO, six opranizanis, oo cupsiMoBaHa Ha 3a0e3MedYeHHs 0e3-
[IEKU B IUPOKOMY PO3YMiHHI IIbOTO MOHATTS HE OOMEKY€ CBili BIUIUB
BICHKOBO-TIONIITHYHOIO ceporo. OHUM 3 HaHaKTya bHIIINX MHTaHb
crana OesreKa HaBKOJIMIITHBOTO ceperoBuina. Lls cdhepa oxorumoe Haj-
3BHYANHO IMIMPOKUH CIIEKTP MPOOEM, 3 SKUMH MDKHApPOAHA CITiIh-
HOTA CTUKAETHCS BKE CHOTOHI. 30KpeMa 11e PyHHYBaHHS €KOCHCTEM,
MOB’si3aHI 3 IIMM EHEPreTHYHi, eKOHOMiuHI mpoOiieMH, CcOLiabHi
KOHQUIIKTH, TpOOJIeMH YCYHEHHS HACTIJIKIB MPUPOJHUX KaTacTpod,
yTHiIi3anii HeOe3MeuHUX BiIXO/IIB TOIIO.. 3a3HAYCHI SBUIIA 3/IaTHI 3Y-
MOBUTH HeOe3IeKy Mepexoy eKOJIOTIYHOI KPU3H Y eKOJIOTiYHy KaTa-
ctpody 3 HEmepemOaueHUMHU HACITi IKAMH.

Takuif pO3BUTOK MOAIH HE MOXE 3QJIMIIATH OCTOPOHb >KOIAHY
MDKHapOIHY OpraHizalilo, sika 37aTHa 31iHCHIOBAaTH Oe3nocepenHii
BIUIMB Ha IMOTMEPEKEHHS Ta 3HEMIKOPKCHHSI HACTIIKIB €KOJIOT1YHUX
katactpod. Tomy, Ha ceoroanimHii aenr HATO akTtuBHO criBmpa-
IIFO€ 3 BEJMKOIO KUTBKICTIO KpaiH B IUIaHI 3a0€3MEUCHHS eKOJIOTI9HOT
Oe3IeKu, B TOMY YHCII 1 3 YKpaiHoto.

AHaJi3 ocTaHHIX AociimxkeHb i myOumikamiii. [IuranHio cris-
pobGitHunTBa Ykpainu Ta HATO B HaykoBiii CHIIBHOTI NPUAIISETHCS
JOCTaTHBO BeMKa yBaru. OfHaK, K MPaBUIIO, TaKa yBara 3BOAUTHCS
JIMIIIE JIO BIICHKOBO-TIOJITHYHOTO CITIBPOOITHUIITBA, B TOM Yac SIK KO-
JIOT1YHA CKJIaJI0BA TaKO1 CIIBITPalli 3aIMIIIAETHCS HEOCIKEHO0. 3a-
rajoM, eKOJIOTIgHUH acnekT criBnparii Ykpainn Ta HATO OyB 00’ €ek-
toMm nocmikernns K. binoi, JI. ['afinykosa, H. l'omy6a, I1. Kinimkina B.
Kopuinos, 1. IMammucekoro, I. Tlepenenuui, O. [HonTopanskoro, O.
TomamieBuua, M. SIkoBeHKa TOIIO.

MeTor cTATTi BUCTYIIAE JTOCII/PKEHHS €KOJIOTTYHOI CKJIaJI0BO1 B
nisieHOCTi HATO Ta anamniz ocHOBHUX (hOpM 1 HANPsIMKIB CITiBPOOIT-
aunrea Yikpaiau Ta HATO B cdepi 0XopoHH HAaBKOJIUTITHHOTO TIPUPO/I-
HOTO CEepeIOBUIIIA.
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Buxknaan ocnoBnoro marepiaiay. HATO — ne mixxnapoana Op-
ranizauis [[iBHIYHOATIIAHTHYHOTO JOTOBOPY siKa 3’sBUJIACS 4 KBITHS
1949 y CIIA. Crartsa 4 loroBopy roBoputs, mo HATO — e «rpan-
camIaHTHMYHMH (GopymM» AJsl NPOBEAEHHS KpaiHAMU-COIO3HUKaMU
KOHCYJIBTAIlIN 3 OyJb-SIKUX MHTaHb, IO 3a4ilalOTh XUTTEBO BAXIIMBI
iHTepecH HOro 4ieHiB, BKIFOYAKOYH TOMi1, 3/1aTHI TIOCTAaBUTH ITiJ] 3a-
rpo3sy ix Oesmeky, i 3a0e3neuye cTpuMyBaHHs Oyab-1koi opmu arpe-
cii BiIHOCHO TepHuTOpii Oyab-siKoi AepkaBu-wieHa HATO abo 3axuct
Bix Hei [2].

3arampHOBiOMO, 10 HATO € BOEHHO-TIOMITHYHOIO OpraHi3aIli-
eto. [Ipore HuHi nispHicTs Opranizamii [liBHIYHOaTIIAHTHYHOTO J]0-
TOBOPY OXOIUTIOE BXKE HE TIJIbKM BOEHHO-TIOJITWYHI ACMeKTH. 3aiic-
HIOETHCS IIUPOKOMacITabHa CIiBOpalst 3 KpaiHaMHU-apTHEPaMH JUIs
3a0e3TeYeHHs] MUY 1 O€3MeKn B YCii €BpOATIAaHTUYHIN 30Hi.

Ha cporonui, mpu HEMOPYUIHOCTI CBOIX OCHOBHHX IPWHIIHIIIB,
ATBSHC TIEPEXKHUBAE TIPoIeC TpaHCHOPMYBAHHS, TOOTO IPHUCTOCY-
BaHHS i pepopMyBaHHS 3 METOI0 HAOYTTS MOXKIUBOCTI €()EeKTUBHO
BUpILIYBaTH HOBi MpoOieMu Oe3nekn €BPOATIIAHTUYHOTO PErioHY.
Binbmicts po6otn HATO npoxoanTs moza my6miunicTio. L{ogenHo
BiZIOYBa€ThCSl y4acTh AJIBSHCY y PI3HOMaHITHHX MPOEKTax, MOKIIH-
KaHUX TOJIMIIUTH CUTYAIiio y Taimy3i Oe3neKu, 3BaXKarouu Ha ii HOBI
BUKIHMKHU. Tak, ekcrieptd HATO HaroiomryroTs Ha 0€31ocepeTHbOMY
3B’SI3Ky CYy4aCHUX €KOJIOTIYHHUX TIPOOIeM, 30KpeMa KIIIMaTHIHUX 3MiH,
3 PI3HOMaHITHUMH €JeMEHTaMHU MiATPUMAaHHS MUpY, IXHil BIUIMB Ha
MHUp 1 cTabUIBHICTB Ta Oe3MeKy Ha 3eMHil Kyii [22].

PerionasnbHi Ta MiXKETHIUHI KOHQITIKTH, MIYKHAPOIHHUHA TEPOPH3M,
TEXHOTEHHI KaTacTpo(u CTBOPUIIM HOBI BUKJIMKH O€3Meli sIK AJbsH-
Cy, TaK i BChOTO CBITOBOTO CITIBTOBapHCTBA.

[onsiTTss «Oe3mexa» TpaauIifHO BH3HAYAIOCH K 1H/IMBITyallb-
Ha 200 KOJIEKTHBHA 3aXHUILEHICTh, 0 JOCITAETHCS IIISIXOM 3aXUCTY
TEPUTOPiaIbHOI LITICHOCTI, MTOJIITHYHOTO CYBEPEHITETY W HalliOHAIIb-
HUX iHTepeciB. [IpoTe, ocTaHHIM YacoM CyTHICTh TepMiHa «Oe3IeKay
3a3Hajia 3MiH, OCKIJIBKH CTaJ0 OYEBHMIHUM, 1[0 YMHHUKHA HABKOJIMIII-
HBOTO CEpEIOBHINA, IPUPOAHI KaTacTpodn W Haa3BHUYAHHI CHTyaril
3MIIACHIOIOTh 3HAUYHUH, a MOIEKyAN i BU3HAYAIbHUHN BIUTMB HAa MAacCIIl-
TabK BOEHHUX KOHQUIIKTIB 1 MOJITUYHY CTabiIbHICTH B OKPEMHX pe-
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rioHax. CriBpoOiTHHLTBO y cdepi exoorii ¥ mogonaHHs HACTiIKiB
MPUPOJIHUX 1 TeXHOTeHHHX KartacTpod HaOymu B HATO HoBoro 3Ha-
yeHHs [9].

CrpareriyHa KOHIICTIIISI AJTBSHCY TPYHTYETLCS, 30KpeMa, Ha III1-
POKOMY MiIXOMi 10 Oe3MeKH, SKUH OXOIUTIOE TIOMITHYHI, EKOHOMIYHi,
COLiaJIbHI Ta €KOJIOT1YHI YNHHUKH, TPUALISIIOYH IM HE MEHILY YBary,
HIXK 00OPOHHOMY BHMIpY.

Cepen HaraJbHUX MUTaHb EKOJIOTIUHOI Oe3MeKku KpaiH AJbsSHCY
BUEHI BUIIIAIOTH TaKl 3 HUX:

- BIUIMB BiHiCHKOBOI JIsUTbHOCTI HA JTOBKIJIJIS,

- perioHaJIbHI TOCIiAKEeHHS, 30KpeMa, 3 MUTaHb TPAHCKOPIOHHOT
IISIILHOCTI,

- 3an00iraHHs KOHQIIKTaM, SKi BUHUKAIOTh Ha IPYHTI AedinuTy
pecypcis;

- HOBI PU3UKH IS JOBKIJUIS ¥ CYCITITILCTBA, SIKI HECYTh 3arpo3y
€KOHOMIYHOT a00 IMOITHYHOI HECTa01ILHOCTI;

- HeTpaauIliiHI 3arpo3u Oe3merni (O6e3mexa Mepexi XapayBaHHS,
CTpareris BiANOBiAI Ha PU3UKH Ta Oe3MeKa BOIHUX LUISAXIB, MOPTIB i
raBaseii) [6, c. 13].

Bapro BigzHauutH, 1o B cdepi 3a0e3MeUeHHS] €KOJIOTIuHOI 0e3-
MeKd aKTUBHO criBmparooTh Ykpaina tTa HATO. CrniBpoOiTHUIITBO
VYxpaiau 3 HATO B 11iit cdepi pozmoganocs y 1991 porii konmm Yipaina
Berynmia 1o Paau [liBHiuHOaTIaHTHYHOTO criiBpoOiTHUITBA (PITAC),
3romoM nepeiiMeHoBaHoi B Pamy €BpoaTiaHTHYHOTO MapTHEPCTBA
(PEAID) [12].

3a Maiike 4BepTh CTONITTS, 10 MUHYna Bigroni, HATO i Ykpa-
fHa po30ymyBaiu 0cOONMBE MAPTHEPCTBO, SIKE 3 POKAMH CTa€ Jenai
MILHIIIIM.

Byxxe 3a goTupu Micsli micis MPOTOJIOLICHHS YKpAiHOIO CBOET
HE3aJIeKHOCTI AJIbSIHC 3alIPOCUB TOMIIIHBOTO MiHICTpa 3aKOPAOHHUX
crpaB YKpaiHM Ha 1o3adeproBe 3acigaHHs Panu miBHIYHOATIaHTHY-
HOTO CIiBPOOITHUIITBA.

Ha bprocensceromy camiti, 11 ciuas 1994 poky, AnbsiaHC mpu-
HHSB pilICHHS 3alI04aTKyBaTH OE3IOCEPEAHI0 MPAKTUYHY IIPOTpamy,
mo Tpanchopmye BimHOCHHE Mk HATO Ta kpaiHamMu-ydacHUIISIMH
— «HapTHEPCTBA 3apaid MUPY».
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3acagHn4l TPUHIMIIM MApTHEPCTBA 3apaid MHPY, MiATPHUMaHI
yciMa mapTHEpamHu, sIKi MPUETHANUCS 10 MPOTPaMH, BKIIOYAH «3a-
XHCT Ta YTBEPIUKCHHS (YyHIAMEHTAIBHUX CBOOOJ Ta MpaB JIIOJWHH,
3a0e3mneueHHsT CBOOOMHN, CIIPaBEMJINBOCTI Ta MHUPY dYepe3 JIeMOKpa-
TitO».

Vkpaina npueaHanacs 10 NapTHEPCTBA 3apaiyd MUPY MEHII HiX
3a Micsip micas oQiliifHOro BiAKPUTTS mporpamu — § mrortoro 1994
poky. Jlume gotupu kpaiau (Pymywnisi, Jlutsa, [lonbima ta Ectonis)
BHIIEpEIMIIN YKpaiHy y MPHEIHAHH] 10 TApTHEPCTBA 3apaiu Mupy [5].

9 mumas 1997 poky B pamkax camity HATO B Maapuni riaBu
neprxkaB Ta ypsaniB kpain-wieriB HATO ta [lpesunent Yipainu mignu-
casm «XapTiio mpo ocobnrBe napTHEPCTBO MK YkpaiHoto Ta HATO».
Xapris 3adikcyBaiia MOJITHYHI 3000B’13aHHS CTOPIH HAa HAWBUIIIOMY
piBHI pOo3BUBATH «0OCOOIMBE Ta ePEeKTUBHE» MAPTHEPCTBO, SIKE CIPHU-
ATUME 3a0€3MEeUCHHIO O1TBII0I CTabUTFHOCTI Ta CIUIBHUX JEMOKpa-
THYHUX IiHHOCTeH B LlenTpampHo-CxXigHii €BpoITi, a TakoK cTaja
0CHOBOIO It KoHCynbTatii Mik HATO 1 YkpaiHOtO B KOHTEKCTi €B-
poatianTHuHOI Oe3reku i ctabimbHOCTI [4]. XapTist OKpecItoe mupo-
K€ KOJIO TUTaHb MOYKJIMBOI CHIBIpali, y TOMY YHCII TUIaHYBaHHS Ha
BUIIA/I0K HAJ[3BUYAHHUX CUTYaIlil I[MBUIBHOTO XapaKTepy, BICHKOBY
ITITOTOBKY Ta €KOJIOTIUHY Oe3MeKy.

Jlns 3a6e3neueHHs TKHAWITOBHINIIOTO PO3BUTKY BITHOCHH YKpai-
Ha-HATO Ta BTileHHS TIOJI0KEHb XapTii PO 0COOIUBE TAPTHEPCTBO
Mik Ykpainoio tTa HATO, cropoHu AOMOBHIIMCSI TIPOBOIUTH IEPio-
nuuHi 3yctpivi [liBHiyHOaTnanTryHoi Paau 3 Ykpainoro, sik npaBu-
JI0, HE pife JBOX pasiB Ha pik, y opmari Kowmicii Ykpaina-HATO
(KYH). Binmosigno, 3aciganas KYH BigOyBaroThcsl mepiomnaHO HA
piBHI T7IaB JepkaB Ta YPSAiB, MiHICTPIB 3aKOPIOHHHUX CIIpaB Ta 000-
POHH, a TaKoK TociiB. Taki 3aciiaHHs CTallM KIFOYOBHUM MEXaHI3MOM
3a0e3MeYeHHs] KOOpAUHALil Ta B3aeMozii criBpoOiTHULTBA y cdepi
OXOPOHU HABKOJIMIITHBOTO cepeoBuina [8].

[Ticns [TomapanueBoi pesomronii 2004-2005 pokis HATO i Ykpa-
THa 3amoYaTKyBaJId iHTEHCHU(DIKOBAHUH JiajIoT TIPO CIIBIpaIlio. YKpa-
1Ha Hamama cBO1 KopalJi IJIT aHTUTEPOPUCTUIHOI OTIepaItii « AKTHBHI
3YCHIUIS Ta BIHChKOBHI KOHTHHIEHT Auist y4yacTi B micii MCCB B Ad-
ra”icTaHi.
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3-4 xBitHs 2008 poxy Ha camiti y Byxapecri iigepu kpain AnbsH-
cy zasBwin: «HATO Bitae €BpoaTiaHTHUYHI MparHeHHs MIOJ0 YJICH-
ctBa B HATO VYkpainu ta ['py3ii. ChorogHi Mu DiHIUIA 3rOAH, IO i
nepkaBu cTanyTh wieHaMu HATO.

21 cepmas 2009 poxy HATO Tta Ykpaina yXBanwiu CIiIbHY Jie-
KJIaparito, crpsiMoBaHy Ha nmocuiieHHs poii Kowmicii Ykpaina-HATO,
3MII[HEHHSI CIIBIIPaLli i MATPUMKY MOJITUYHUX, EKOJIOTIYHUX Ta 000-
poHHUX pedopM B YKpaiHi.

VY 2010p. Ykpaina BusiBHJIa HaMip MaTH M03a0JIOKOBHH CTaTyC,
TIPOTE 3asBUJIA, 110 TTPOJAOBKYBATUME MPaKTHUHY criBmparrio 3 HATO,
SIK 1 panimre [5].

OpHak michsi «peBOJIOUIi T1IHOCTI», B PE3yNbTaTi arpeCUBHHUX
niit 3 6oky Pociiicekoi deneparii ykpaiHcbka Biiaaa BUSBHIA HaMIp
HaOyTH B MaiiOytHhoMy wieHcTBa B HATO. BapTto 000B’s13K0BO Bij-
3HAYUTH 1 T€, 110 B CBITJII OCTaHHIM MOJITHYHUX Ta BIMHCHKOBHUX IOMIH
CYTT€BO TIoCcHIHIIACs AoBipa HacenmeHHs 10 HATO, a Takox 3MiHHITO-
cs craBieHHs a0 Betynmy B HATO. Tak, 3a maHUMH COITIOIOTIYHOTO
onuTyBaHHs nposeaeHoro Llentpom Pazymkosa y uepsHi 2014p. 41%
HaceJIeHHs BUCIOBHIIOCS 3a BCTynl Ykpainu B HATO [21]. B Toif xe
4ac, 3a JJAHUMH COIIOJIOTIYHOTO OIUTYBAHHS TPOBEACHOTO 1HCTHUTY-
ToM [opImieHiHa, KiTbKICTh HACEIICHHS, sIKe 0akae MpueIHaHHS YKpa-
ian 10 HATO cranoButs 47% [21].

Jnst cripustHHST pO3BUTKY TMPAKTHYHOTO CIIBPOOITHHUIITBA MiX
Vkpainoro i HATO, nanaromkeHHs 3B’S13KiB MiHICTEPCTB Ta IHIINX
LEHTpaIbHUX OPraHiB BUKOHABYOI BIaAW YKpaiHH 3 BiANOBIIHUMH
crpykrypamu HATO, 3a0e3niedeHHs] IPOBEICHHS BIi3UTIB MpEICTaB-
nukiB HATO B Ykpainy, po3moBCIOKeHHsT 00’ €KTUBHOI iH(popMarii
mpo misutbHICTE HATO B 1997 portti B Kuesi Binkpuro Llentp indop-
Martii i mokymenTarii HATO B Ykpaini, a B 1999 porti 3acaoBano Odic
3B’s13ky HATO B Vkpaini [19].

CriBpoOiTHUITBO YKpainu 3 [liBHIYHOATIAHTHYHUM AJIBSIHCOM
BiJIOyBa€ThCSl TAKOXK B paMKax [HIWBIMyajabHOI MPOrpaMu MapTHEp-
ctBa Mix Yikpainoro ta HATO (IIII). /lana mporpama cKiIagaeThbes i3
3aX0/IiB MI>KHAPOIHOTO CIIBPOOITHUIITBA, 3aIIPOITOHOBAHMX JIepKaBa-
MHU-WIEHaMH Ta KpaiHaMu-napTHepamu Anbsincy B popmari PoGouoro
IUTaHy €BPOATIAHTUYHOTO MAPTHEPCTBA.
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PoGounii miaH €BpoamIaHTHYHOTO MApTHEPCTBA MICTUTH IIHPO-
KW Tiepenik KoHQepeHLii, CUMIo3iyMiB, poOOYnX 3ycTpideH, 3aci-
nmaub komitetiB HATO [7].

3aramom, B3aemomis Ykpaiau 3 HATO B cdepi 0XOpoHH TOBKIIISA
3MIIACHIOETHCA 3 BUKOPUCTAaHHAM MexaHi3miB nporpamu HATO Ilapt-
HepcTBa 3apaau mupy «Hayka 3apagu mupy Ta 6e3nexu». MeToro mpo-
rpaMH € CIPHUSHHS CIIBIpalli HAYKOBLIB 3 KpaiH-4IEHIB i MapTHEPiB
AnbsHCY Ta (iHAaHCYBaHHS HAyKOBUX JOCHI/DKEHb B rally3i Oe3MeKH
(y dbopMi BUAICHHS TPAHTIB Ha peai3allito 0araTopivHuX MPOEKTIB,
CeMiHapiB, KypciB, TPEHIHTIB Ta 3yCTpidi HayKoBIIiB) [18].

VY uinomy nporpama «Hayka 3apagu Mupy Ta O€3MeKu» OMiKy€ETb-
Cs HE JIMIIE JIIKBIZAIE€I0 €KOJIOTIYHUX HACIIAKIB BICHKOBOI IisIb-
Hocri. [Iporpama € gocuTh MaciTabHOIO 1 CIpsIMOBaHa Ha PO3BUTOK
0e31eKu, CTablIbHOCTI ¥ COMITAPHOCTI 3aBIsSKHM 3aCTOCYBAaHHIO Hay-
KOBUX ITIIXOMIB JIJIs1 PO3B’sI3aHHSA I100aIpHUX mpobiem [9].

Croromni Ykpaina mocizae apyre Miciie cepen mapTHepiB 3a iH-
TEHCUBHICTIO CIiBpoOiTHHIITBA B pamKkax HaykoBoi mporpamu HATO.
B wmiii IIporpami Bxe B3s0 yuactb Oinsg 400 yKpaiHCHKMX BUCHHX,
ski orpumanu nonan 200 rpantiB. Ha nayky HATO Bupinse Yipaini
Mmaiike 10% cBoro HaykoBOro OrO/KETy. 3a OCTaHHI 5 POKIB Iie CKJla-
7o 6utsg 12 muma. mon. CHIA. Y cdepi 3axucTy HaBKOJUIITHBOTO Cepe-
moBumIa Ykpaina cminsHo 3 HATO omparsoByBaia HU3KY TPOCKTIB,
CIpsSMOBaHMX Ha JIKBIJAIiI0 HACIIAKIB IPUPOAHUX KaTtacTpod [22].

[HIIIMM BUMIpOM CIiBpOOITHULITBA € y4acTh YKpaiHu B [HimiaTusi
«Hagxkonunine cepenosuiie ta 6e3neka»y (ENVSEC) (cninbHOT mpo-
rpamu HATO, OBCE, nporpamu HaBkosmiHboro cepeaosuira OOH
i mporpamu po3BuTKy OOH), sixa Gyima ctBopeHa Ha 0cHOBI MemopaH-
nymy 1ipo B3aemoposymiaasa mixk KOHEIL, [TPOOH ta OBCE Big 14
nucronana 2003 poky.

['onoBHOIO METOIO iHILIATHBH € I0MOMOTa KpaiHaMm y BU3HAYECHHI1
Ta po3B’si3aHHI MPoOIeM CTa0IIBHOCTI Ta OS3MEKH, IKI BUHUKAIOTh Y
3B’SI3Ky 3 MUTAHHAMHU HaBKOJIMIIHHOTO CEpeOBHUINA. [HIIIOI0 METOIO €
TIOJTIMIIICHHST 3aTajlbHOTO B3a€EMOPO3YMIHHS MUISIXOM 3MIITHEHHS Jia-
JIOTY 1 CIIBPOOITHUIITBA 3 €KOJIOTIYHUX TTUTaHb [7].

OKpiM TOTO, BapTO BiJJ3HAYUTH, IO 32 POKU OAraTopivHOI CITiBII-
paui mMix Ykpainoro Ta HATO Oyno peani3oBaHO HaA3BHYAHHO Be-
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JIUKY KUTBKICTh TPOEKTIB CIPIMOBAHUX HA OXOPOHY HABKOJIHUIIHBOTO
MIPUPOJIHOTO CEePEIOBHUIIIA.

3a ¢inancosoi migrpumkn HATO Ta Itanii y 2005 p., nocmia-
HHTIBKUM TICHTPOM paiaIiifHol MEIUIIMHA y CIiBpoOITHUITBI 3 MO3
ta HAH VYkpainu ininiioBaHo misioTHU# mpoekT « Bt YopHoOMITH-
CBbKO1 KaracTpodu Ha TOBKULIs». Ha 0CHOBI MpoBeeHOT0 AOCiHKEH-
Hsl, 3a1I09aTKOBaHO HOBHUI MpoeKT «Pamionoriune BUSBICHHS: BIUIMB
Ha JIIOJICHKHUI OpraHi3mMy, sIKKid TpuBaB 110 Kinis 2008 p [22].

3amovyaTkoBaHO TAKOXK CIUTHHIH IPOSKT YKpainu i dpaHiii oo
CTBOPEHHSI HOBITHIX MAaKPOMOJICKYIISIPHUX CIIOIYK JISl IIBUAKOTO BU-
sIBJICHHS1 HeOe3neuHnx pedoBuH. [IpoekT HarpaBieHuil Ha 31iHCHEHHS
€KOJIOTIYHOTO MOHITOPUHTY JJIsl BUSIBJICHHSI OTEHLIHHUX 3a0pyIHIO-
BauiB HABKOJIMIIHBOTO CEPEAOBUINA (B T.4. aMiHIB, 10HIB BaXKKHX Me-
TajiB, HaHO0O ekTiB). Bin 30yB 3anouarkoBanuii B rpyaui 2011 p. ta
manyetbes 3aBepmut B 2017 p. HATO BumineHO KOMITH 00CSITOM
225 THC. €BpO. HA HOTO peajizaIiio.

3a minrpumkn HATO Takox MpOBOIWTHCS MOHITOPHHT 1 TIPO-
TCHO3YBaHHsI TIOBeHel B OaceiiHi piuku [Ipun’ste. OCHOBHOIO METOIO
MIPOEKTY € BAOCKOHAJIEHHS CHCTEMH MOHITOPHHTY TTaBOJIKIB 1 BIpOBa-
JUKEHHS Cy4aCHUX 1HCTPYMEHTIB MOJICIIOBAHHS, MPOTHO3Y aBOJIKIB
Ta TPAHCIOPTY PaJioOHYKIIAIB B OaceiiHi piuku. Hapasi Bxe mpartro-
fOTh 7 cTaHIli# (4 B Ykpaini Ta 4 B binopyci).

Ha cporonHi akTUBHO 311HCHIOETHCS OUMIIEHHS BOAH BiJl BAXKKHX
MeTalliB Ta pajioOHyKJIiliB, BUKOPHCTOBYIOUHM KepamiuHi MeMOpaHu.
VY4yacTe y JaHOMY MPOEKTIB NMpHUIMatOTh Ykpaina, CioBauunHa ta Ye-
xist. [Ipoekt posnouaro B cepri 2012 p. HATO BuaineHo Ha peasiza-
1if0 3a3Ha4eHoro mpoekt 280 Tuc. eBpo [18].

Byino Takok 3armo4arkoBaHO YKpaiHCHKO-KaHAJCHKUN MPOEKT
II0/I0 JIIKBi/IaIlii HETaTUBHUX BiiCHKOBHX HACII/IKIB B MICITi pO3TaIlly-
BaHHsI KOJMIIHBOTO BIHCHKOBOTO aeponpomy B M. llpmiyku, 3aTBep-
JUKEeHHH y pamkax nporpamu «Hayka 3apaan mupy Ta O0e3mekmn», Ha
sikuit HATO Buainwio 300 Tuc. €Bpo.

PeanizoByBamacst Takox mporpama HATO «MopemtoBaHHS €Ko-
CHUCTEMH sK 3acid ympaiinHs YopHUM MOpeM: perioHajbHa Ipo-
rpama OararoraiyseBoro cmiBpoOiTHUITBa (NATO-TV Black Sea)».
[IpoexTom ronoByBaB [HCTUTYT MOPCHKUX HayK mpu biausbrocxigHo-
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My TexHiuHOMY yHiBepcuteTi (Typeuunna). B Hpomy Opanm yuactb
iHCTUTYTH YKpainu, Pocii, Pymynii, Bonrapii, I'py3ii Ta CLUA. Ja#i,
3i0pani Ha 26000 Micugx, po3TamoBaHuX B akBaTopii YopHOTO MO,
CTaHIAPTHU3YBAJIHUCS [JIs1 MOZEIIOBAHHS Ta IPOTHO3iB. MeTor0 Ipoek-
Ty Oyiia po3poOKka BapiaHTIB pearyBaHHsS Ha MPHUPO/IHI Ta TEXHOTCHHI
KaTacTpodu, 110 MOKYTh YPa3UTH HECTAOUIbHY €KOCHCTEMY MOPSI, a
TAKOXK CTBOPEHHS HAAiIHOT Moziesti ekocucTeMu YopHOTO MOpSI, BUSIB-
JICHHSI TIPUYMH i 01010T1UHOT JIerpaanii Ta CIpUsSHHS Y BiTHOBJICHHI
i1 pynkmionyBanns [22].

Bemukum 610k0M criiBpoOiTHHIITBA YKpainu Ta HATO Buctymae
JIKBiAIlisS HAI3BHUAHHUX HACITIAKIB IHUBUILHOTO Xapakrepy. Tak, 3
METOI0 MOKpAaIIeHHs cripoMoxHocTell Ykpainu Ta HATO pearysatu
Ha karactpodu, y 1997 poui Oyno yknaneHo ABOCTOpOoHHIH Memo-
paHIyM PO B3aEMOPO3YyMIHHSI IIOJI0 IJIAHYBAHHS [TPU HAA3BUYAHHUX
CUTYyaIlisIX Ta TOTOBHOCTI JO0 KaracTpod, SIKUM BHU3HAYEHO OCHOBHI
cthepu B3aeMHOTO iHTEpECY V IJIaHi PO3BUTKY MOMAJBIIOI CITIBITPAIIi.
Jlo uncna Takux cdep BXOIATh: OIIHKA PU3WKIB, IIAaHYBaHHS, aHAI3
HACJIIJIKIB, 3aIT001XKHI 3aX0/1, B3aEMOIis MiPO3ALIIB 3 JIKBiaIlii Ha-
CIIIJKIB KaracTpod, TpaHCHIOPTHA MiATPUMKA OIepariid, pearyBaHHs
Ha sIJIepHi aBapii, TOIIYKOBO-PSATYBAIbHI Omepariii Tomio.

Ha BuxonanHs monoxkeHb MeMopanmymy ctBopeHo CriibHY po-
6ouy rpymy Yipaina-HATO 3 muTanb TUTaHyBaHHS Ha BHITAIOK Hal-
3BUYAMHUX CHTYaliil IMBiTLHOTO XapakTepy. [i AisIbHICTB po3rsaa-
€TbCS SIK HEBia e€MHa yacTuHa podotu ['omoBHoro xomitety HATO 3
IUTaHyBaHHs Ha BUMAJOK HaJI3BUYalHUX CUTYyalild Ta MiAnOpsIKoBa-
HUX HoMy MiApo3iniB, nepenyciMm KomiTeTy 3 HUBUILHOTO 3aXHUCTY,
CrinpHOTO MeAMYHOTO KoMiTeTy, KomiteTy 3 mimaHyBaHHS MPOAYKTIB
XapuyBaHHs Ta CIJIbCHKOTO rocrogapcrsa i Komitery 3 ruiaHyBaHHS
OHBUIBHOI aBiamii [13].

VY mexkax [HiniaTHBH 3 HABKOJIMIIHBOTO CEPEAOBHUILA Ta OC3MEKU
VYkpaiHa € y4acHHKOM TMPOEKTY 3 MOHITOPHHTY B PEKUMI PeaIbHOTO
yacy crany pidok [Ipyt ta [nicrep. Takox B bOMY MPOEKTI OEpyTh
ydacte MonjoBa i Pymynis. B mexax mpoexTy 3a ¢iHaHCYBaHHIM
HATO 0Oyiro BCTaHOBJICHO aBTOMATHYHI CTaHITi MOHITOPHUHTY CTaHy
SIKOCTI Ta KUTBKOCTI BOJIU B X pivkax [12, c. 17].
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Ha nymxy B.B. KopHinoBa B ekooriuHOMY CITiBPOOITHHIITBI MiX
VYkpainoro it HATO ogHuM 13 OCHOBHHX HANpPsIMKIB TaKOK BHCTYIIAE
yTHITi3alis Hebe3nmeyHnx OOenpuIacis, iXHIX eleMeHTIB 1 manuBa [9].

BilicbKoBa AisUTbHICTE € OJHI€IO 13 HalO1IbII HEOe3EeYHMX B I1J1a-
Hi CIIPUYMHEHHS €KOJOTIYHOI mKkoau. Po3yMmitounm BCIO cepio3HICTH
yTuiizanii HeGe3neyHnx OoenpumnaciB, 030poeHb 1 iXHIX €IEMEHTIB
VYkpaiHa B Mipy CBOIX MOXKJIMBOCTEH BXKHBA€E 3aXOJH JJIsi BUPIIICHHS
uiei npobnemu. OHAK, BpaXOBYIOUM 0OMEKEHI MaTepialbHI MOXKITHU-
BOCTI YKpaiHH, Halla iepskaBa po3paxoBy€e Ha MIKHAPOIHY JOTIOMOTY
TaKuX MOTYXHUX opraHizamiit sk HATO.

Jlumre, 3a odimiitHnMu qanuMu MiHOOOPOHU, Ha TEpUTOPIT Kpa-
fHn MicTuThes mpubau3Ho 1 muH. 400 THc. TOHH Ooempumnacis, sKi
30epiratotbcst Ha moHaz 150 00’ekrax (3a IHIIMMHU JaHUMH, pPeajlb-
Ha KUIBKICTh OO€MpUNAaciB Ha yKpaiHCBKii TepUTOpii carae 2,5 MIH.
TOHH). BapTo Bi/f3HA4YNTH, IO PEKOPAHUHN PIYHUHA CyKYITHHH TMOKa3-
HUK YTHITI3aITii 3a BCIO 1CTOPiI0 HE3aJIeKHOI YKpaiHU CTAHOBUTS JICTITO
Oinbie 30 THC. TOHH Ha PiK, TOMY 3 BIIEBHEHICTIO MOJKHA CKa3aTH, 110
BIIOPATHUCSI CAMOTYKKH 13 MUTaHHSAM yTUIi3auii HeOe3neuHux 0oenpu-
naciB Ykpainu He 3Moxe [16, c. 8].

[IpaBOBOIO OCHOBOIO JIJIsl PO3B’sI3aHHS MPOOIEMH yTHITi3aLii 00-
€TMpUTIAciB BUCTyMAE po3nopsypkeHHsM Kabinety MiHicTpiB Ykpainu
Bix 28.09.2006 poky sikoro cxBasieHo «Kontermito JlepxaBHoi mpo-
rpaMu yTWIIi3allii 3BUMaiHUX BHIIB OO€NpUNaciB, HEMPUIATHUX IS
MOAAJBILIOT0 BUKOPUCTaHHS 1 30epiranus Ha 2006-2017 pp.» [3].

[MinTpumka 3ycunb Yipainu 3 6oxky HATO mono 3uumenHs 6o-
ETNPUTIACIB 3TIMCHIOETHCS 3a JIOTIOMOTOK JBOX IMPOEKTIB TpacToBo-
ro ¢onny IlaptHepcTBa 3apamu mupy. [lepmmii mpoekt nependadas
3HemKOmKeHHS BripoaoBxk 2002—-2003 pokiB 400 THC. MPOTHITIXOTHUX
MiH Ha XiMigHOMYy BUpOOHHUITBI B JloHenbKy. [Ipyruii mpoekT nepea-
Oavae 3HeMmKOMkeHHs 133 TuC. TOHH 3BHYAliHMX Ooempunacis, 1,5
MIiJIbiOHA OJUHMUIIB JIETKOTO 030poeHHS H 1000 rmepeHOCHUX pakeT-
HO-3CHITHUX KOMILJICKCIB. [3 3ariaHoBaHOO BapTIiCTIO (IIPpUOIN3HO 25
MIJIBIOHIB €BPO) MPOEKT TpuBaTHMe mpromm3Ho 12 pokis [15].

Orxe, 3a mMaibke 25 pokiB Ykpaina i HATO nmocsrmu 3HaIHOTO
[IPOTPECy B PO3BUTKY CIPABKHLOIO NApTHEPCTBA B 0araTbox HapsM-
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Kax, B TOMY YHMCIIi 1 y TUIaH1 €KOJIOTTYHOTO CIiBPOOITHUIITBA MTOCHIIHB-

M B3a€MHY JIOBIpY 1 3MilIHUBILH CITiBPOOITHUIITBO.

3aranom, B3aemonist Ykpainu 3 HATO B cdepi 0XOpoHH TOBKIJUIA
3MIHCHIOETHCS 3 BUKOPUCTAHHIM MexaHi3miB porpamu HATO Ilapr-
HepcTBa 3apaau mupy «Hayka 3apamu mupy Ta O6esnexkm». MeToro mpo-
rpaMH € COPHUSHHS CIIBIIPali HAYKOBLIB 3 KpaiH-WICHIB 1 MapTHEPiB
AnbsHCY Ta (iHAaHCYBaHHS HAyKOBUX JOCHIDKEHb B rally3i Oe3MeKH
(y dopmi BuaLICHHS TPAHTIB HA peallizallifo 0araTopiyHUX MPOEKTIB,
ceMiHapiB, KypciB, TPEHIHTIB Ta 3yCTPidi HAYKOBIIIB)

VYkpaina Ta HATO moMoBHIHCS TTPOBOAUTH TIEPIOAMYHI 3yCTPidi,
SIK TIpaBWJIO, HE pijmie ABOX pasiB Ha pik, y ¢popmari Komicii Ykpa-
THa-HATO. Taxki 3acigaHHs cTajad KJIFOYOBHM MEXaHI3MOM 3a0e3Iie-
YEeHHS! KOOPJHMHALI] Ta B3aeMOJii cIiBpoOITHHLTBA y cdepi OXOpOHH
HaBKOJIMIIIHBOTO CEPEIOBHUIIIA.

BapTo 3a3HaunTH, 110 OCHOBHOIO TUIAT(GOPMOIO IS CIIiBIIpAIli
VYkpaian Ta HATO € «Xapriro mpo ocobamuBe TapTHEPCTBO MK YKpa-
irHoro Ta HATO» sxa Oyna npuitasta e B 09.07.1997p. BpaxoByroun
TOW (hakT, 10 3a3HaYeHa XapTisl OKPECIIOE JAJIEKO He BCi HANpsIMH
CHIBIIpALli, @ TAKOXK T€, 110 33 OCTAHHIN PiK BIHCHKOBUH 1 MO TUYHUAN
BEKTOPY PO3BHUTKY HAIOi JIEP)KaBH CYTTEBO 3MIHMJIMCS, & MUTAHHS
000poHr HAOyIHu OCOONMBOTO 3HAYCHHS, HEOOXITHUM € TPUHHSTTS
HOBOTO 3aKOHY, SIKHH 3aj7ieKIapye 00O0B’SI30K HAIIOI ACpKaBU PO3BH-
Bat criBrnpario i3 HATO.

1. MemoparnOoym npo 83aemMopo3yMiHHA w000 NIAHYB8AHHA NPU HAO3BUYATIHUX
cumyayisax yueiibHO20 Xapaxkmepy ma 20MoeHOCHI 00 KAmdacmpogh misxc
Minicmepcmeom Ykpainu 3 Ha036udauHux cumyayiti ma y cnpasax 3axu-
cmy HaceneHus 6i0 Hacniokie Yoprobunvcokoi kamacmpogu ma Opeani-
sayieto IlisHiuHoamaanmuyno2o 0oeoeopy 6i0 16 epyona 1997 p.: http://
www.mil.gov.ua

2. Higniyvnoamaanmuunuii 0o2osip. Bawunemon, oxpye Konymois, 4 keimus
1949 p. // Hosionux HATO. — Bproccensv : Public Diplomacy Division,
2006. — P. 381-383.

3. Posnopaoicennam Kabinemy Minicmpie Vkpainu 6io 28.09.2006 poky
«Ilpo 3ameepoicenns Konyenyii /lepoicasnoi npoepamu ymunizayii 36u-
yaiiHux 6udie boenpunacis, HenpuUOaAMmHUX OJis NOOAILULO2O BUKOPUCTNAH-
Hs 1 30epicannus Ha 20062017 pp.».
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4. Xapmis npo ocobruse napmuepcmeo mioie Yrpainow i HATO. Jogionux
3 NUMAHb MINCHAPOOHO20 BIUCLKOBO20 CNIBPOOIMHUYMEA MA YYacmi y
MidcHapoOonux mupomeopuux onepayisx / Ynop. [luno B.J[. — K.: MII
Jleca, 2001. — C. 107

5. Bionocunu HATO-Ykpaina: nepedicmopis [Enexmpounuii pecypc] —
pedicum  0ocmyny:  http://www.nato.int/nato_static_fI2014/assets/pdf/
pdf 2014_09/20140908 140901-Backgrounder NATO-Ukraine_uk.pdf

6. Hosionux HATO. — Biooin epomadcvroi ouniomamii wmad-keapmupu
HATO. — benveis, bpioccenv. — 2006. — C. 19.

7. €spoamnanmuuna inmeepayis [Enexmponnuil pecypc] — pesrcum docmy-
ny: http://www.menr.gov.ua/index.php/international/international6

8. 3acioanus Komicii Ykpaina-HATO [Enexmponnuii pecypc] — pedicum 0o-
cmyny: http.//nato.mfa.gov.ua/ua/ukraine-nato/commission

9. Kopninoe B.B. «Exonociune cnigpobimuuymeo Yrpaina—HATO: cyuacni
Hanpsmu ma nepcnekmusu nooaibulozo po3eumkyy [Enekmpounnuil pe-
cypc] — pexcum docmyny: http.://www.kymu.edu.ua/vmv/v/09/17. htm

10. Micye Vkpainu ¢ HATO. — K.: LJenmp «/lemoxpamuuni iniyiamusuy,
2006. — 252 c.

11. Hosunu HATO. Bunyck ocinb-3uma 2000 p. // Biooin epomadcekoi ouno-
mamii wmab-keapmupu HATO. — bpioccens, Beaveis. — 2000. — C. 1-2.

12. Okpemi acnexkmu sionocun Yrpaina-HATO. kopomko npo conoene. — K.
TOB “Incaum nmoc”, 2006. — C. 18.

13. Ocnoeui nanpsamru cnispooimuuymea HATO i3 cgimosoio chinvhomoro
y Hesilicbkogill chepi [Enexmponnuil pecypc] — pesicum docmyny: http.//
bibliofond.ru/view.aspx?id=460815

14. Ogiyivnuii ee6-caum [aiioxcecm nosun m. Jlveosa: http.://www.news.
lviv.net

15. Hiocymru ymunizayii Haoauwko8o2o 036pocuns i 6oenpunacis y 2006
poyi ma nianu wjodo yici oisinonocmi na 2007 pik: http://www.mil.gov.
ua/news/ print_news. php?id=8885&lang=ua

16. Camycv M. Cundpom Hosobozoawiexu // Amaranmuuna nawopama. —
2007. —Ne 5. — C. 8-9.

17. Cnispobimuuymeo y cghepi nayku i 3axucmy 006xkiuis [Enexmponnuti
pecypc] — pescum Oocmyny: http://nato.mfa.gov.ua/ua/ukraine-nato/
science-and-environment

18. Cnispobimnuymeo Ykpaina-HATO ¢ cgepi nayku ma oxoponu 00-
exinis [Enexmpounuti pecypc] — peowcum oocmyny: www.sea.gov.ua/
news/41210654_dodl.doc
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19. Vkpaina ma HATO [Enexmpounnuii pecypc] — pexcum docmyny: http://
kimo.univ.kiev.ua/MOrg/99. htm

20. Vkpaincokuu kpuszuc [Enexmponnuil pecypc] — pescum docmyny: http://
www.tve.ru/news/show/id/39517

21. Iensop.Hem. [Enexmpounuu pecypc] — pesicum oocmyny: http://
censor.net.ua/news/291636/bolee_60_ukraintsev_gotovy podderjat _
vstuplenie v_evrosoyuz i svyshe 40 v nato opros

22. Arosenxo M. Ilayuxiecvka 1. «IIpobnemu exonoeiunoi Oeznexu 6 OisibHO-
cmi HATO» [Enexmponnuil pecypc] — pesicum docmyny: http://nato.pu.if.
ua/journal/2009-2/2009-2-56.pdf

Koanoc 1.B. Exoiioriyna cniBnpaus Ykpainu ta HATO

B crarti po3misiHyTi ocHOBHI HanpsiMku AisutbHOCTI HATO B cdepi oxoponn 1o-
BKiUIs. JIOCIIipKeHO OCHOBHI eTanu pO3BUTKY cHiBIpani Mk YkpaiHoto Ta HATO.
Poskputo ocHOBHI (opmu Ta chepu cniBpoditHHITBA YKpainu Ta HATO B cdepi
OXOPOHH HABKOJIMIIIHBOTO MPHPOIHOTO CEPEIOBHIIA, & TAKOXK OXapaKTepH30BaHi OK-
peMi IPOeKTH, SIKi CIIPSIMOBaHI Ha OXOPOHY JOBKIJIISL.

Kurwuoi cioBa. Mixxaaponna Opranizaitist [TiBHIYHOATIAHTHYHOTO JTIOTOBOPY,
Oesmeka, ekoJloriyHa Oe3reka, HapTHePCTBO 3apad MHpY, IPOSKTH CIIPSIMOBaHI Ha
OXOpPOHY JIOBKIJUIS, YTUITi3allisl OO€MpHUIIaciB.

Konoc U. B. dxosiornyeckoe corpyaanyectso Ykpaunol 1 HATO

B crarbe paccMoTpeHBI IaBHbIe HampasieHus nestenbHoctH HATO B chepe
OXpaHbl OKpYKAKOIIEH cpesibl. VccienoBaHbl OCHOBHBIC ATAllbl PA3BUTHS COTPYIHHU-
yectBa Mexxay Ykpaunoil 1 HATO. PackpbITel ocHOBHBIE (GOPMEI M c(hepBl COTPYIHHU-
yectBa Ykpannsl 1 HATO B cdepe oxpaHbl OKpyKaloIiei MPUPOIHON CPeIpbl, a TAKIKe
0XapaKTepU30BaHbl OTACIBHBIC MMPOCKTHI, HAPABJICHHBIC HA OXPaHy OKpY)Karollei
cpenpl.

KuroueBbie cioBa. Mexaynapornuas Opranusaius CeBepoaTiaHTHYECKOTO
JIOTOBOpa, OE30MaCHOCTh, IKOJIOTHYECKasi OE30IaCHOCTh, MAPTHEPCTBO paand MHpa,
MIPOCKTHI HAMIPABJICHBI HA OXPaHy OKPYIKAFOIICH CPEe/Ibl, YTHIIH3ALHs OOCTIPHITACOB.

Kolos 1. V. Environmental cooperation between Ukraine and NATO

The article discusses the basic activities of NATO as a military-political
international organization. The paper analyzes the place of environmental protection
as one of the activities of NATO. The main stages of development of cooperation
between Ukraine and NATO were explored and analyzed.

The author emphasized that the relations between Ukraine and North Atlantic
Treaty Organization started in 1994.Ukraine applied to join the NATO in 2008. Plans
for Ukrainian membership to NATO were shelved by Ukraine following the 2010
Ukrainian presidential election. However, after the «revolution of dignity» as a result
of aggressive actions by the Russian Ukrainian authorities intend to acquire a future
NATO membership.

It is concluded that the partnership between Ukraine and NATO in the field
of environmental protection is carried out by using the mechanisms of the NATO
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Partnership for Peace «Science for Peace and Security», IPP and by other forms of
cooperation.

The article throws a light to the projects of cooperation between Ukraine and
NATO in the field of environmental protection, including the recycling of military
ammunition.

Keywords: North Atlantic Treaty Organization, safety, environmental safety,
Partnership for Peace, nature protection projects, ammunition recycling.
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ITPOBJIEMU KPMMIHAJIBHO-
ITPABOBOI, KPIMIHAJIBHO-
BUKOHABYOI TA KPUIMIHOJIOTTYHOI
(MPOPITAKTUYHOI) ITOIITUKU

Nyrax T.B.

NPO AEAKI MPOBJIEMHI MUTAHHA
KPUMIHATIbHO-MPABOBOI MOJITUKN
Y COEPI BOPOTbBU 3 HEBAKOHHUM

NOBOAOXEHHAM 13 CMNEUIANIbHUAM

TEXHIYHUMU SACOBAMU HETTIACHOI'O
OTPUMAHHS IHOOPMALIII

VK 343.45

CroronHi B YKpaiHi € po3MaiTTs LyMOK I0J0 MailOyTHBOTO PO3-
BUTKY KPHMiHAJILHOTO-IIPABOBOTO 3aKOHOAAaBcTBA y cdepi mporuaii
HE3aKOHHOMY O0O0Iry CreliaibHUX TEXHIYHUX 3ac00IB HETIAaCHOTO
orpuManHs iHopmamii (mani CT3HOI). Ananiz mpaBoBOi TOKTPH-
HH, Bi1oOpaxeHo{ y eKCIIepPTHUX BUCHOBKAX, 3aKOHOIIPOEKTAX, aKTaX
CYIOBOTO TIIyMau€HHS, a€ MOXJIUBITh BU3HAYUTHUCS 13 HAIIPSIMOM Ta
MOJaJIbHICTIO 3MiHHU BiANOBIIHUX KPUMiHATIBHO-IPABOBUX HOPM. 30-
Kpema, OCTaHHBIM YaCOM MarOTh MiCII€ CITPOOU BHIO3MIHUTHU CTPATETIl
KPUMiHAJIBHO-TIPABOBOT KOJIMTUKH II0/I0 TpaHChHOpMaIlii KpUMiHaIb-
Hoi BimnmoBiganbHOCTI 3a Bukopuctanas CT3HOI nexpuminamiizaiero
BHUTOTOBJICHHSI Ta IPUAOAHHS TaKHX 3aCO0iB.

V Toii ke yac, nomituka y cepi 60poTbOH 31 37OUMHHICTIO, SIK
Bkazye [1.JI. @pic, moBuHHa OymyBaTHCS Ha 3arajbHUAX MPUHLHUIAX,
SIK 1 yCsI TpaBoOBa MOJITHKA YKpaiHU: 1€MOKPAaTH3MY, [IepeBaru npas i
CBOOOJI JIFOIMHH, BEPXOBEHCTBA MIPaBa, PIBHOCTI TPOMaJIsiH, 3BOPOTHOT
Jii B 4acl, BUKJIIOYEHHS MOJBINMHOI BIAIIOBIAAILHOCTI, 3aKOHHOCTI Ta
BHHYBATOi BiJIMOBiNaIbHOCTI, TyMaHi3My [1]. YTiM, choroneHHi pea-
71 KPUMIHAIEHO-TTPABOBOT MOMITHKH Y cepi MpOTHIii He3aKOHHOMY
30upanHio iHpopmanii Ta 06iry CT3HOI ne BuTpumana, HanpsiMu ii

231

HHALVLD XUdOMAVH NUHJIGE



35IPHUK HAYKOBUX CTATEU

Jlyrax T.B.

JUILIAIOTHCS HeBU3HAYCHUMU, a IPUHIUIN peaizamii Takoi MOMITHKA
YiTKO HE BU3HAYCHI, HE CIIOCTEPIraloThCs OE3MOCePeIHbO Ha CTAIsNX
TIPUHHATTS Ta peasizaiii.

AHaJi3 10CJiNKeHb, B SKUX 3all09aTKOBAHO PO3B’sS3aHHS IIPO-
Onemu, BUIUICHHS He BUpimeHuX. J(oCiiDKeHHIO TpoOIieMu KPUMi-
HaJBHO-TIPABOBOI MOJIITHKH MPUCBIYEHI poOOTH OaraTbox BITUM3HS-
HUX Ta 3apyO0iKHUX BUeHHUX, cepen skux 0. B. baynin, B. I. bopucos,
B. K. I'pumyxk, O. M. Kocrenko, B. O. Mepkynora, A. A. Murpoda-
HOB, A. A. My3uka, B. O. HaBporpkuii, M. 1. [1anos, H. A. CagiHoga,
B. B. Crammuc, I1. JI. @pic, B. 4. Tamiit, B. O. TynakoB Ta iHII BYCHI.
[IuTanHsIM, 30KpeMa, KpUMiHAIBHO-TIPABOBOI MOMITHKA B cdepi 3a-
Oe3neueHHs Oesneku iHGopMaliiHuX pecypciB Ta iHdopmaii Oyno
MpUIIIEHO 3HaUYHY yBary y AOKTopchkiid nuceprani H.A. CaBiHoBOT,
yTiM, Ha MUTaHHAX Oe3nocepeanbo nomtuku B chepi nporuaii CT-
3IO0H ygBara He aknentyBanacs. ToMmy, MuTaHHS KPUMiHAJIBHO-TIPABO-
BOI MOMITHKH Y I cdepi A0Ci JINIMIAETHCS HE TIOBHOIO MipOIO TOCIi-
JDKeHUM, Oibire abctpakTHUM. TakuM ynHOM Oe3mocepeHiil aHami3
CYTHOCTI Ta 0COOIMBO BaXXJIUBUX HPOOJIEM KpUMiHAJIbHO-IIPABOBOI
nomituku B cdepi mporumii HezakoHHOMY BHkopucTtanHs CT3HOI,
SIKMI TPYHTYETHCSI Ha EMITIPUYHUX JaHUX COLIOJOTTYHUX OMHUTYBAaHb,
€ aKTyaJbHUM Ta HEOOXITHUM.

MeTo10 1aHOI CTAaTTi BU3HAYUTH OCHOBHI MPOOIEMHI NMUTaHHS,
sIKi BHHUKAIOTh B TIPOIIECi 3allpOBaPKEHHS Ta peaizaiii KpuMiHalb-
HO-IIPABOBO1 MOJITHKU Y cdepi OOpoTHOU 3 HE3aKOHHUM MOBOKEH-
HsM 13 CT3HOI B VkpaiHi.

Bupimenns 3aBaaHHsi Ta OOIPpYHTYBAaHHSI OTPHUMAaHHUX pe-
3yabTariB. binpmricts HaykoBIiB (cepen axux B.M. bypnakos, O.M.
Ixyxa, B.I1. CamprikoB, B.I. Jlmxono6, O.I. Kosamenko, S1.1O.
Konppatees, O.I. Kynuk, O.€. Muxaitnos, I1.I1. Muxaiinenko, B.I1.
@inoHOB Ta iH.) 1 BIacHE Cy0’€KTH TMONMEPEIKYBaJIbHOT MisSUIBHOCTI
TPaKTYIOTh TEPMiHHM MOIMEPEIKEHHS 3JIOYMHIB Ta MPOQIIAKTHKH SIK
TOTOXHI ab0 1moioHi [2, ¢. 42]. Hanpukian, A.®. TokapeB BBaxkae,
10 TEPMiH MTOTIEPEKCHHS BiIOMBAE AISUTBHICTH OO0 HEAOITYIIICHHS
OyIb-SKHX SIBUII, @ TEPMiH TTPO(DITaKTHKA — JISUTHHICTE MO0 HETOITY-
IICHHIO Oy/b-IKNX HEraTUBHUX 3MiH y sBumax [3, c¢. 13]. Mu Takox
JOTPUMYEMOCS BiJIITOBITHOT KOHIICTIILi].
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VXBaJieHHsI OCTaHHIM Y4acoM HH3KH MiJ3aKOHHHX akKTiB y cdepi
3axucty iHpopmManii [4; 5; 6], mpoTuii He3aKOHHOMY BUKOPHCTaHHIO
ta 00iry CT3HOI, cxBanerns 15 gepBast 2010 p. HOBOI pemaxitii CT.
201, 359 KK Vkpainu, ct.cT. 15, 195-5, 259, 262 KnAll Ykpainu ta cT.
112 KIIK Ykpainu neBHOO Mipoto BIUIMHYJIO Ha KPUMiHAJIBHO-TIPABO-
BY JOKTPUHY Ta BiANOBiAHY MPaBOBY MOJITHKY Y Lii cdepi.

Tak, y ct. 6 Ykazy Ilpesunenta Ykpainu Bin 7 nmucronama 2005 p.
Ne 1556/2005 «Ilpo nomepskaHHs MpaB JFOIUHM i1 4ac MPOBEICHHS
OTIepaTHBHO-TEXHIYHUX 3ax0/1iB» punucyBaiocs CbY ta MBC Vkpa-
THY TTiIBUIITATH PIBEHb POOOTH «3 BUSBJICHHS, 3aIT00ITaHHS Ta TPUTTH-
HeHHS (aKTiB MPHUI0aHHS YU BUKOPUCTAHHS CIEI[iaIbHUX TEXHIYHUX
3ac00iB 151 3HATTS iHPOpMAIIii 3 KaHaIB 3B’ SI3KY, IHIINX 3aCO01B HET-
JIACHOTO ofiep KaHHsI iH(opMallii cy0’eKTaMu, SIKUM HE HaJlaHO TpaBa
Ha MPOBEJCHHS OTIEPaTHBHO-PO3IIYKOBOT AisIIbHOCTI» [7]. BogHouac
Taka BKa3iBKa He CyNpOBOKYyBalacs crpoOamMu 3arpoBaJuTH 10AaT-
KOBI (POpMHU KpUMIiHAIBHOI 200 aIMiHICTPAaTHBHOT BiAMTOBITATLHOCTI Y
ctepi 06iry CT3HOIL, nipo 110 CBiT4UTh BiCYTHICTh PO3pOOICHUX Ta
noganux A0 BepxoBroi Pagu YkpaiHu 3aKOHOIPOEKTIB.

Bumii opranu Biagy HEOJHOPA30BO 3BEPTAIMCS 10 MPOOIEeMHU
o0iry ta Bukopuctanus CT3HOI. 3okpema, y ct. 1 pimenns Pagu Ha-
mioHaIpHOT Oe3mekn i oboporu Ykpainu Big 21 6epesnst 2008 p. «IIpo
HEBIIKJIAIHI 3aXOQW IIOAO 3a0e3redcHHs iH(OpMAIiifHOi Oe3meKu
VYkpainm» npurnucysanocs Kabinety MinicTpiB YkpaiHu y TpuMicsd-
HUI CTpOK po3poduT 3a yuacTio CBY 1 BHECTH Y TPUMICSUHUI CTPOK
Ha po3rsia BepxoBHoi Paau YkpaiHu 3aKOHOIPOEKTHU O[O0 PEryIIto-
BauHs 00iry CT3HOI, 30kpema KOHTpOJItO 3a TX epeMillieHHIM Yepe3
NP KaBHUN KOPIOH YKpaiHW, a TaKOXK YCTAaHOBJICHHS KPUMIiHAIBHOT
BIJIMTOBITaTLHOCTI 32 HE3aKOHHE BUTOTOBJICHHSI, BBE3CHHSI, 30epiranHs
ta peamizamito CT3HOI; Ta momo mocuiieHHs: KpUMiHAIBHOI BiIMOBI-
JaNbHOCTI 32 He3aKOHHE 30MpaHHs, 30epiraHHs, BUKOPHCTAaHHA a0o
MOLIMPEHHS IEPCOHANIBHUX JTaHUX 0co0H Oe3 11 3roam [§].

KoHTponb 3a BUKOHaHHSM LOTO pillleHHs OyB TOKJaJleHHH Ha
Cexperaps Pagu namionanbHO1 Oe3mexku i 06opoHu Ykpainu [9], i
BiamoBimuuii 3akoHompoekT «IIpo BHecenns 3miH g0 KK VYkpainum
(oo BiAIOBIZATBHOCTI 3a He3akoHHE mMoBomKeHHs i3 CT3HOI)»
OyB po3pobnennit CbY B pamkax [lnany opranizauii miaroroBKu ax-
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TiB, HEOOXimHMX Juis 3a0e3neueHHs peanizauii Ykasy [lpesumenta
Vkpainu Big 23 kBitHst 2008 p. Ne 377, 3arBepmkenoro 16 TpaBHs
2008 p. Bime-pem’ep-minictpom Ykpainu [.B. Bacronukom. Ypsin
TIepeIaB 3aKOHOMPOEKT 10 TapiaMeHTy (peecTpamiiamii Homep 3358
Bix 12 muctonana 2008 p.) [10]. ¥V 11poMy KOHTEKCTI JOIIEHO HaBe-
ctu ayMKy npodecopa I1.JI. @pica npo Te, 1m0 MporpaMHuil piBeHb
KpUMiHAJIBHO-TIPAaBOBOT MOJITHKY Mepeadadae YiTki cTpareriyui i Tak-
TUYHI (KOPOTKOTEPMIHOBI) TJIAaHH y Taiy3i 3aKOHOJABYO1 AiSIILHOCTI 1
peryaIoBaHHS MPaBO3aCcTOCYBAIBHOI MiSIBHOCTI Y cdepi KpUMiHAITb-
HO-TIPaBOBO1 TOITHKH [8, c. 447].

Sk 3a3HavaNOCs y MOSICHIOBANIBHIN 3aIUCIIi /IO IPOEKTY, BiH OyB
PO3pO0NeHNH «3 ypaxyBaHHSM JOCBiy JisUIbHOCTI y cdepi 3ade3me-
YeHHs iHpopMaiitHoi Oesneku aepxkasu». [lpu 1poMy HEOOXiIHICTD
PO3pOOKH 3aKOHOIIPOEKTY HOro aBTOpH OaunIId y He3a0BUILHOMY, Ha
IXHIO TyMKy, CTaHi 3a0e3meueHHs B YKpaiHi mpaB JIONWHA HA HEHO-
TOPKAHICTh IIPUBATHOTO >KUTTS, 30KpEeMa, Ha TAEMHULIIO JINCTYBAHHS,
TeneOHHUX PO3MOB, TeserpadHoi Ta iHIIo1 KopecnoHaeH ii. OHieo
3 IPUYMH TaKOTO CTaHy BOHHM BHU3HAYMJIM HEJOCKOHAIICTh MOTOKEHb
KPUMIiHAJIBHOTO 3aKOHOAABCTBA B YaCTHHI HEaJEKBATHOCTI iCHYIOUOT
KPUMIiHAJIBHOI BiMIOBIIaJIbHOCTI 32 MOPYLICHHS 3rajlaHuX MpaB CTY-
TIEHIO CyCIiIbHOI HeOe3MeKH, sIKy BOHU 3[1aTHI CIIPUYHUHATH. ABTOPH
L[bOTO MPOEKTY TAKOX IOCUIJIATHNCS HAa OCOOIMBY yBary Mi>KHapOIHOTO
mpaBa J10 3a0e3neueHHs KOKHii 0c0o0i moBaru J1o ii mpaB i OCHOBHUX
cBo0oz, 1 mepeayciM, mpaBa Ha MpUBaTHE XKUTTA [11].

Sk 3a3HauaNy 3 HOTO MPUBOAY MAPIIAMEHTCHKI €KCIIEPTH, 3aK0-
HorpoekT Ne 3358 OyB po3poOieHHi 3 METOIO MPUBEACHHS 3aKOHO-
JaBCTBAa YKpaiHMW y BIAMOBIAHICTH 10 TojoKeHs KoHcTHTytil YKpa-
{HH yepe3 BIOCKOHAJIECHHS MPAaBOBOTO PEXHUMY 3aXUCTy OCHOBHHMX
0COOMCTHX TIpaB i cBOOO JMtonuHU. [l BUPIMICHAS AaHOTO 3aBaH-
HSl 3aKOHOIIPOEKTOM OyJIO0 3allpOIIOHOBAHO BHECTH 3MIiHH A0 YMHHHUX
HopMm KK Vkpainu, BcTaHOBUBIIN KPUMiHAIBHY BiAMOBIANBHICTD 3a
HE3aKOHHE MepeMilleHHs yepe3 MUTHHI kopaoH Ykpaiau CT3HOI,
JOJIABIITH 1X JI0 TIPEIMETIB 3JI0UHHY, mepeadadenoro y 4. 1 ct. 201 KK
VYkpainn («KonTpabdanma»). Kpim Toro, y mpoekTi Oy710 3arpormoHoBa-
HO BHECEHHS icTOTHHX 3MiH 110 cT. 359 KK VYkpainu, 30kpema, yepes
J01aBaHHA 70 4. | i€l cTaTTi TaKuX O3HAK 3JI0YMHHOIO AiSHHS, SK

234



ITpo nesiki mpo6IEeMHI MUTaHHS KPUMiHAIBHO-TIPABOBOT MOTITHKH

HE3aKOHHE BUTOTOBJICHHS, IPUI0AHHS, 30yT 4u 30epiraHHs 3 METOIO
Bukopuctanua CT3HOL

[Ipu meomy aBTOpH 3aKoHOIIPOEKTY Ne 3358 mepenbauanu 30epe-
JKEHHS ICHYIOIHX (POpM BKA3aHOTO 3JIOUHHY, aJI¢ 13 CKACYBaHHIM TaKO1
kBaui(ikyrodoi o3Haky 4. 2 cT. 359 KK VYkpainu, sk 3anofistHas iCTOT-
HOT IIKOJIM OXOPOHIOBAaHWUM 3aKOHOM IIpaBaM, CBOOOJAaM 4YH iHTEpe-
caM OKpPEeMHX I'POMAJIsH, JACPKaBHUM YU TPOMAJICEKHM iHTepecam abo
iHTEepecaM OKpeMHuX IOpUANYHUX 0ci0. [IponoHyBazocs Takox Jero
3017IBIINTH PO3MIip MaTepiaibHOI BIIMOBIAATBFHOCTI 32 BUNHEHHS 3J10-
quny, mepeadaderoro 4. 1 ct. 359 KK Ykpaiam (3amicts mtpady Big
CTa JI0 JIBOXCOT HEOMOJAaTKOBYBaHWX MiHIMYMIB JIOXOJiB TPOMAJISTH
HOTO PO3Mip BU3HAUABCS Y MEXKaX BiJl TBOXCOT JIO TUCSYi TAKUX MiHi-
MYMiB), 13 30epeKeHHSM pO3Mipy 1HIIHX (opM BiINOBIAATBHOCTI 3a
3JI0YMHH, 110 TiepeadaueHi B 000x yactuHax miei crarti KK Yikpainu
[12].

OCHOBHOIO KOHIIETITYaJIbHOIO 1€€I0 3aKOHOTPOSKTY BH3HAYAJIO-
Csl YCTAHOBJICHHS 3a3Hau€HOi KPUMIHAIBHOI BiIOBINATBHOCTI «3a
MOPYIICHHSI OCHOBHUX OCOOMCTHX TIpaB i CBOOOJ JIFOIMHHU BHACIHI-
JIOK HE3aKOHHOTO BUTOTOBJICHHSI, BBE3CHHS, 30epiraHHs Ta peatizaiii
CT3HOI nnst He3aKOHHOTO OTPUMAaHHS U PO3IMOBCHOIDKEHHS 1H(OP-
Marlii, TaeMHHALS sKoi rapaHTyeTbes KoHcTtutymiero Ykpainu. Ilpu
oMY, Ha AYMKY aBTOpPIiB MPOEKTY, BiH MaB Ha METI «BIUIMB Ha CBi-
JIOMICTh TIOTEHIIIHHOTO TMPAaBOMOPYIIHUKA MUITXOM ONPUITIOHEHHS
BCTaHOBJICHOI JEPKABOK TSHKKOCTI CAHKIIHM 332 BUMHEHE CYCIUIBLHO
HeOe3neuHe MissHHY. Peaizailist boro mpoekTy 3akoHy YKpaiHu, 3a-
sHavanu excreptd CBY, «103BOIUTh MOKPAIIUTH CTaH 3a0e3eYCHHS
[paB JIIOAMHU Ha HEJIOTOPKAHHICTh MPUBATHOIO JKUTTS, 30KpeMa, Ha
TAEMHUIIIO JINCTYBaHHS, TeJIe(hOHHNX PO3MOB, TererpadHol Ta iHIIO1
KOPECIOH/IEHIIi1, CTBOPHUTH IOJATKOBI YMOBH ISl ITiIBUIICHHS e(ek-
TUBHOCTI OOpOTHOM 3 TaKMM HEOE3MECYHWM SIBHIIEM, SK HE3aKOHHE
po3noBcromkeHHs ta 30ytr CT3HOI, mo mMarume mo3uTHBHUIA BIUIMB
Ha 3arajbHy COIaJbHO-TIONITHYHY CUTYaIlil0 B ACPKaBi Ta CIIPHUSTH-
M€ TIOJTIMIIIEHHIO MIPKHAPOIHOTO iMiKy Ykpaiam» [11].

Ha Buctyni y mpodinsHOMY TTapaMEHTCHKOMY KOMITETI TIpH 00-
TOBOpPEHHI 3a3HAYEHOT0 TPOEKTy 3acTynmHUK roiosu CBY A. IlaBnen-
KO HAroJOCHUB, II0 HEOOXITHICTh MPUIHSTTS TAKOTO 3aKOHY 3yMOBJIC-
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Ha «HE33J0BUIBHUM CTaHOM 3a0e3NeueHHsI B YKpaiHi MpaB JIIOAUHH
Ha HEJOTOPKAaHHICTh MPUBATHOTO JKUTTSA, 30KpeMa, HAa TAEMHHIIIO
JUCTYBaHH:, TeIe(OHHNX PO3MOB, TenerpadHoi Ta 1HII0T KOPEeCTOH-
nenttii». OmHIe0 3 MPUIHH TakoTo cTaHy npenctaBHuk CbY Ha3BaB
«HEIOCKOHAJIICTh HOPM KPUMIHAJBHOTO 3aKOHOJABCTBA B YACTHHI
HEa/IeKBaTHOCTI iCHYI0UOi KpUMiHQJIBHOI BiANOBINANTBHOCTI 3a IO-
PYLICHHS 3ralaHuX MpaB CTYNEHIO CyCHiIbHOI HeOe3MeKH, sIKy BOHU
3aatHi cripuauHATHY. Unenn KomiteTy 3 mUTaHb 3aKOHOIABUOTO 3a-
Oe3mneyeHHs MPaBOOXOPOHHOT AisITFHOCTI MIATPUMAH 3aKOHOTIPOEKT,
MPUNHATTS SKOTO, Ha IXHIO AYMKY, ITOKpPAIIUTh CTaH 3a0e3NeueHHs
[IPaB JIOAMHU HAa HEIOTOPKAHHICTb IPUBATHOIO XKUTTS, CTBOPUTH J10-
JaTKOBI YMOBH ISl IiABUILCHHS €(DEKTUBHOCTI OOPOTHOM 3 TAKUM He-
0e3MeYHuM SIBUILEM, SIK HE3aKOHHE PO3IIOBCIOMKECHHS Ta 30yT CIIeli-
aJIbHUX TEXHIYHMX 3aC00IB HEIJIACHOTO OTpUMaHHsI iH(opMarlil; e
Kowmirter pexomennyBaB BepxosHiii Pazi Ykpainu npuitHsaT 3a3Ha4e-
HHU TIPOEKT 3aKOHY 3a 0CHOBY [13].

Bonmnouac cnin momarm, mo ¢axiBii [omoBHOrO HaykoBo-ekc-
nepTHOro ympasiiHHA BepxoBHoi Panum Ykpaiuu manu HeraTuBHY
OIIIHKY TPOMO3HUIIISIM 1010 BHECeHHs 3MiH 110 cT. 359 KK Vkpainu
Ta 3a pe3y/bTaTaMH PO3IVIsLY MPOEKTY BBAKAIM JONUILHUM MOBEp-
HYTH WOTO Cy0’€KTy IpaBa 3aKOHOAABYOI iHIIIaTHBH Ha JOOIPAIIO-
BaHHs. Ha IXHIO IyMKy, HE3aKOHHE BUIOTOBJICHHS, NPUIOAHHS, 30yT
yn 30epiranHs 3 Mmeroro BukopuctanHs CT3HOI e rocnomapcrkoro
IISUIBHICTIO, SIKa «MOJKE 31MCHIOBATUCH JIMIIIE 3a HASBHOCTI BIAMIOBII-
HOT JiilleH3ii, a ii 3aiiCHeHHs 0e3 TaKoi JiIeH3il y TaHu# yac MICTHTb
O3HAKU CKJIaly 3J10unny, nepegdadenoro crarreto 202 KK Ykpainuy.
BincyTHicTh po3MeXyBaHHS BHITAIKIB BYMHEHHS TaKWX JiH, sIK TOC-
MTOapChKOi MIsUTBHOCTI Ta iHMMX (HOopM IX 3MIHCHEHHS (HAMpUKIIA,
KyCTapHe BUTOTOBIIEHHS, Pa30BHil 30yT), HE3aJIEXKHO BiJ] KLITBKOCTI Ta
BapTOCTi BUTOTOBJICHUX, MPUAOAHUX UM 30yTHUX MPEIMETIB EKCIEPTH
TaKOX BBAXKAIOTh HeJI0iKoM mpoekTy [10, c. 1].

Kpim Toro, y BUcHOBKY [0JI0BHOTO HayKOBO-EKCIIEPTHOTO YIIPaB-
JIIHHSA TBEPAMIIOCH, IO «BUTOTOBJICHHS, mpuadanus, 30yT» CT3HOI
3 METOIO IX BUKOPHUCTAHHS y JaHWH dac Takok He € Oe3kapHuMu. Lli
Iii, Ha JYMKY MaplaMeHTChKUX EKCIIEPTiB, «3aJeKHO BiJ 0OCTaBHH
MaroTh KBaJli(hikyBaTHCh a00 SIK TOTYBaHHS 1O BUMHEHHSI 37I04MHY, T1e-
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pendadenoro ct. 359 KK, abo sk cniBy4acTs (MOCOOHUITBO) y BYH-
HEHHI [[OTO 3JI0YMHY». Takolo K, Ha IXHIO TyMKY, Ma€e OyTH KBamidi-
Karist aiit ocodu y pasi 30epiranas CT3HOI 3 MeToro BUKOpHUCTaHHS,
«OCKIJTBKH IS TOTO, 00 «30epiraTw» BiTMOBIAHI MpeaMETH, 0c0ba
CIIOYaTKy IMOBMHHA IX BUTOTOBUTH a00 MPUA0ATH», a aBTOPH MPOEKTY
HE ANy MOSICHEHB 100 TOTO, «3 SAKHX NMPHYUH TaKy KBajidikaiito
3a3HAYCHUX JIIM CJIiJT BBAXKATH HEAOCTaTHBOIO» [ 10, ¢. 2].

Excriepru anapary BepxoBhoi Paam Vkpainu oOrpyHTOBYIOTH
BJIACHY TIO3UIIII0 TAKOXK THM, 110 YWHHA KBaJi(ikaris «OiIbIIo0 Mi-
pOIO BIIOBiZA€ 3aradbHUM 3acagaM KPUMIHAIBHOTO TIpaBay, aJkKe
OJTHUM 13 00’€KTIiB 3JIOYHHY, MEpPea0aYeHOro YMHHOI CTarTero 359
KK Vkpainu, «e npaBa rpomajsiH, BIACHICTb, EKOHOMIUHI iHTEpecH
Cy0’€KTIB TOCHOAAPIOBAaHHS, IKI MOXKYTh OyTH MOpYIICHI BHACIIIOK
BUKOPHCTAHHS IPEAMETIB JTAHOTO 31I0YMHY». J{0 TO K BHIIAAKH, KON
BHHHA 0c00a HE 3amoisIia, a JHIIe 30upaiacs 3amoisITH KOy 1hO-
My 00’€KTy (a came Tak, Ha AyMKY ITuX (haxiBIIiB, BUNIAIA€E haKTHIHA
CTOpOHA CIpaBH y pa3i BUTOTOBJICHHS, PUI0aHHs, 30yTy 4u 30epi-
rannsi CT3HOI), «ioriuno kBatihikyBaTH SIK TOTYBaHHS O BAMHEHHS
3JI0YMHY, a He SIK 3aKiHYeHwui 3mounny |10, c. 2].

BusHayaeMo Halry HE3rojy i3 3alpOINOHOBAHUMU Y MPOEKTI 00-
TSOKYIOUMMH OOCTaBMHAMHM (O3HAKaMH 3J04HHY, epeadadeHoro 4. 2
cT. 359 KK Vkpainm). Haragaemo: OUTBIIICTE CKIAAIB 37I0YHHIB, TIC-
pendadenunx y KK Ykpaiuu, ki cTocytoTbesi 0OMEXeHb IIpaB JTIOAUHH,
He3Bakalouu Ha cdepy peaiizauii HuX MpaB Ta KOHKPETHUH 00’ €KT
37I04HHY, 10 KBaJi(iKylOunX 00CTaBHH BiIHOCATH HacaMIepe[ Ti, 10
ICTOTHO TMOTIPIIYIOTh CTaH MOTEPHIOro (HacTaHHS PI3HOMAaHITHUX
TSOKKUX HACHIJKIB Ta 3arpo3), CIPHUSIOTh PO3MIHUPEHHIO MacHITaliB
3JIOUMHY Yepe3 MiABUIICHI MOXKIIMBOCTI HOTo cy0’eKTa (BUMHEHHS Op-
TaHi30BaHOIO T'PYNO0 a00 cIy)kO0BOO 0C00010), 200 0OYMOBITIOIOTH
0COONMBO Ypa3MUBHH CTaH MOTEPMIJOro (BUYMHEHHS 3JI0YMHIB MIONO
HETMOBHOJIITHIX, ITJIJICTIIUX, MAIIEHTIB Ta iH.) a00 HOro colianbHy 3Ha-
YymIicTh (BHOOpeLs, ciy)00Ba 0coba, aepkaBHUi 1isd). ToMmy nikic-
HO OOTSDKYFOYOIO O3HAKOK BUMHEHHS IIbOTO 3JI0YMHY MOIVIO OW CTaTH
ne3akonne Bukopuctanas CT3HOI mocamoBoro abo ciry:k00BOO 0co-
0010, TIPO 110 y MPOEKTi HEe HIIIOCH.
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Bonnouac aprymenTarist ekcriepTis ['0J10BHOTO HAYKOBO-€KCTIEPT-
Horo ynpasiniHas BepxoBnoi Pann Ykpainu takoxx Henockonama. [Iii 3
00iry CT3HOI moxyTh KBamiQikyBaTHCs, 3aJI€KHO BiJl 00CTaBUH, SIK
3a cT. 202, Tak i 3a cT. 203 («3aiHATTS 3a00pOHEHUMH BUIAMH TOC-
nofapcebkoi nismpHOCTI») KK Ykpainu. 3araiaom BiqnoBiainbHICTh 3a
00ir pi3HUX MPEAMETIB, BUIIYUCHHUX 3 00iry a0o i3 00MeKeHUM 00irom,
posnoscromkena B KK Ykpainu, xoua y 6ararbox BUMaKax, BCTAHOB-
JIFOKOYH BIJITIOBIIAJIBHICTD 32 BUTOTOBJICHHS, 30YT, IEPEBEICHHS TICB-
HUX TIPEMETIB, 3aKOHOaBeIlh HE KPUMIHAII3YE iX 30epiraHHs, HaBiTh
3 MeTor0 30yTy. BifCyTHS BiAmMOBimampHICTH 3a 30epiraHHs MpeaMe-
TiB, 00Ir AKUX € 3JIOYMHOM: IMiJPOOJICHUX 3HAKIB IMOIITOBOI OIUIATH
i mpoizHux kBUTKIB (cT. 215 KK); He3akOHHO BUTOTOBIICHUX, OJIEp-
KaHUX YU MiIPOOIEHUX MapOK aKIM3HOTO 300py ab0 KOHTPOJIBHUX
Mapok (ct. 216 KK); nepxasnoro npo6GipHoro kieiima (ct. 217 KK);
migpoOIeHnx Hepep kaBHUX LiHHUX manepiB (cT. 224 KK); mpusatu-
3ariitaux marmepis (cT. 234); mpenMeTiB TopHOTpadiTHOTO XapaKTepy
(ct. 301 KK); migpoOneHuX 9u HE3aKOHHO OJIEpKAHHMX JOKYMEHTIB,
SIK1 Jal0Th IPAaBO Ha OTPUMAaHHS HAPKOTHYHUX 3ac00iB YU ICUXOTPOII-
HUX pedoBUH a0o mpekypcopiB (cT. 318 KK); mxiammBux nporpam-
HUX Y4 TEXHIYHHMX 3aC001B, MPU3HAUCHUX JUIsI BTPYydYaHHS B POOOTY
KOMIT TOTepiB, aBTOMAaTH30BAHUX CHUCTEM, KOMII IOTEPHHX MEpEeX UH
Mepex enekTpo3B’si3Ky (cT. 361-1 KK) [14].

BonHouac y kpuMiHaIBHOMY 3aKOHI YKpaiHU BCTaHOBJICHA Bifl-
MOB1JAJIBHICTD 32 30epiranus migpoOIeHUX TPoLIeH, JepKaBHUX LiH-
HUX manepiB yu OineTiB AepkaBHOI goTepei (cT. 199); nuckis ams na-
3epHHUX CUCTEM 34YHUTYBAHHS, MaTPHUIlb, OO JHAHHS Ta CHPOBHHU JUIS
ix BupoOHHUITBA (CT. 203-1); HE3aKOHHO BHUTOTOBJICHUX AJIKOTOIBHUAX
HaIoiB, TIOTIOHOBUX BHPOOIB a00 IHIMUX MiTaKIU3HUX TOBapiB (CT.
204); pamioaktuBHUX MarepiamiB (cT. 204) tomo. ToMy BcTaHOBIIEH-
Hs BiAMOBigaNbHOCTI 32 He3akoHHe 30epirands CT3HOI 3aranom e
CYIIEPEYUTh KPUMIHAIBLHO-TIPABOBIH MOJITUIN YKpaiHu. 30BCIM iHIIIE
— HACJIIJIKK TaKoi KpuMiHai3aiii. Sk Bi;loMO, BCTAHOBJIIOKOYH BiIO-
BiJIabHICTh 32 HE3aKOHHE 30epiraHHs PO3MOBCIOKEHUX MPEIMETIB
3 00OMEXEHHM 00iroM — BOTHEIAILHOT 30poi (KpiM TIIaaKOCTBOIBHOT
MUCITHBCHKOT), 00MOBUX NPHUIIACIB, BHOYXOBHX PEUOBHH a00 BHOYXO-
Bux npuctpoiB (cT. 263 KK); HapkoTHYHUX 3aC00iB, CUXOTPOIHUX
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pedoBuH abo ix ananoris (ct. 307 Ta 309 KK); npexypcopis (ct. 310
KK); orpyiiHux ab0 CHIILHO/AIIOUUX PEYOBHUH, 1110 HE € HAPKOTUIHUMH
a00 TICHXOTPOTTHUMH YH 1X aHaJoraMu, ab0 OTPYHHHX YW CHIIBLHOZI-
FoumX Jikapchkux 3aco0iB (cT. 312 KK), kpuMiHampHEe 3aKOHOAABCTBO
VYkpainu y Bkazanmx crartax KK VYkpainn mepenbauae crnemianbHy
(opMy 3BUTLHEHHS BiJl BIAMOBIZAILHOCTI 32 YMOBH JOOPOBIIBHOI
37a4i ieprKaBi TakuX npeameTis [ 15]. MoxuBo, citij ypaxyBaTu Taky
MOXITUBICTB 1 B yMOBax KpuMiHaizaiii o6iry CT3HOL.

Okpemo ciii po3MISHYTH MPOOJIeMaTHKy BCTAHOBJICHHS KPUMi-
HampHOT BimmoBimasbHOCTI 3a KoHTpabanmy CT3HOI. Biamosimay
HeoOXiqHICTh aBTOpH TIpoekTy Ne 3358 o0rpyHTyBalln HAsBHICTIO, HA
iX TyMKY, MiJBUILEHOT CyCHiJIbHOT HeOe3MeKH, siKa OB’ s3aHa 3 HeoO-
MexeHnM BBe3eHHsIM CT3HOI. IIpu npomy, BKa3yroTh MpeacTaBHU-
ku CBY, B OCHOBHOMY BapTicTh TaKuX 3ac00iB HE MEPEBUIILYE THUCSIYI
HEOIIOIaTKOBYBaHMX MiHIMYMIB JOXOiB TPOMAJISH, TOMY Cy0 €KTa iX
NepeMillleHHs Yepes3 Jep KaBHUM KOpAOH YKpaiHM HE MOXKHA IPUTAT-
HYTH 10 KPUMIHAIBHOI BignoBinanpHOCTI. ToMy y mpoekTi Oyna me-
pendadeHa HeoOXiqHICTh KOPUTyBaHHS peaAMeTy 3mounHy cT. 201 KK
VYkpainu («Kontpabannma») [15].

i mpoeKTH cTany MiArpyHTSIM JUIsl CXBAJICHHS 3aKOHOJABYHX aK-
TiB, SIKi CbOTOMHI BU3Ha4YatoTh 3MicT CcT. 359 KK Ykpainu, a came — 3a-
koHy Ykpainu Bix 15 gepBust 2010 p. Ne 2338-VI «IIpo BHeCeHHS 3MiH
1o KK VYkpainu 1mozno BianoBiZadbHOCTI 38 HE3aKOHHE MOBOKEHHS
i3 CT3HOI» [17] Ta 3akony Ykpainu Big 15 uepsusa 2010 p. Ne 2339-
VI «IIpo BHECEHHS 3MiH JI0 JICIKHX 3aKOHOJABUYMX aKTIB YKpaiHH
L1010 BJOCKOHAJICHHSI BiIMOBIJAILHOCTI 32 HE3aKOHHE MOBOKEHHS
i3 CT3HOI» [17]. ¥ ropunn4Hiil TOKTpUHI YKpaiHH, Ha *Kallb, JOCI
HeMae ycBigomieHoi peakiii Ha 3Miau KK Ykpainu moo mocuneHHs
CaHKIII{ 32 BIAMOBIHI 3JI0YWHH, KpUMiHATI3aMi] MpUI0aHHs Ta 30y Ty
CT3HOI, mro Bindymucs.

Cymimennst y ct. 359 nutaHp BUKOpUCTaHHS, NpUAOAHHS Ta
30yty CT3HOI, sike mpuBeso 10 JBONPEIMETHOCTI LBOTO 3JI0YHHY,
BHKJIMKAJIO TIEBHY PEaKIlif0 TEOPETHKIB KpUMiHAJIBHOTO mpaBa. M.B.
Kapuercrknii mportonye BHecTH 10 KK 3Miam Ta momoBHEHHS Y cdepi
KPUMiHAJIBHO-TIPABOBOTO 3aXUCTY iH(OpMAIlii; 30KpeMa, o0 BCTa-
HOBJICHHS BiIMOBIJAJILHOCTI 32 HE3aKOHHE OTPHUMAaHHS AOCTYIY [0
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iHpopMmaii (3amporoHoBana cT. 363-3 KK), i3 BUKOpUCTaHHSIM «TeX-
HiYHKX a00 MporpaMHuX 3aco0iB, MPU3HAYCHHX ISl HE3AKOHHOTO OT-
puMaHHS A0CTyIy a0 indopmarii» [12, c. 519], He BKa3yro4H, SIK xKe
ciig tpanchopmysatu cT. 359 KK Vipainm.

Honamo, mo cepen 208 ornmranux cniBpoditHukiB CBY mnwme 57
0ci6 (27,4 %) BBaxanu AOITBHOIO CHEIialIbHY KpUMiHaTi3aIlito 00iry
CT3HOI, a 16 pecnionaenTiB (7,69 %) BiA3HAYMIIO TaKy MOXIIUBICTb
JIMIIIE JIJISl BUTIAJIKIB BUTOTOBIICHHS Ta KoHTpadbanu CT3HOI. Boaxo-
yac Ha TyMKy 68 ommrtanux (32,69 %) BiAnoBinHI CycminibHO HeOE3-
revHi Aii BiKe OXOILIIOIOThCA 1HIIUMH cTaTTsaMu KK 1 1boro J0CHTb,
me 67 (32,21 %) BUCIOBHIIN AYMKY, IIO 32 BiJIIOBi/IHI CYCITIIPHO He-
Oe3neyHi i Mae HACTaBaTH aIMiHICTpaTHBHA BiNOBiNaIbHICTE. [Ipn
upomy 110 onmranux (52,88 %) 3a3Haumy, MO BBEACHHS KOPCTOKI-
IIMX CaHKIIiN 3a He3akoHHe noBopkeHHs 13 CT3HOI, BcraHoBiieHE y
gepBHi 2010 p., € 3aliBUM MOCHIICHHSIM KPUMIHAIBHOI perpecii, ane
86 pecriorieHTIB (43,35 %) BHUCIOBHUIN 3rOMYy i3 TAKUM TIOCHIICHHSM,
a me 12 cuiBpobitaukis CBY (5,77 %) Bim3Ha4miIuM, M0 po3mip Bif-
MoBiganpHOCTI, BcTaHoBieHU# y ct. 359 KK VYkpainu, i chorozHi €
HenoctaTHiM. OTKe, MPaBOCBIIOMICTh MPAKTHKIB BioOpakae pi3Hi
TenneHmii oinku Hebe3znekn ooiry CT3HOI ta ¢popm mpotumii num
poriecam.

BaxnmmBo HaroiocuTH, Mo Ha BUKOHAHHS nopydeHb MBC Ykpa-
e mpotrsirom 2008 p. KuiBchkuii HalliOHATBFHUI YHIBEPCUTET BHY-
TPILIHIX crpaB OpaB akTUBHY y4yacTh Y PO3poOLi MPOEKTy 3aKoHy
VYkpainu «IIpo BHecenns 3miH 1o KK Ykpainu 1momo BiamoBinaib-
HOCTI 32 HE3aKOHHE IOBOKEHHS 13 CIELaJbHUMH TEXHIYHUMH 3a-
cobamu HerlacHOTO oTpuMaHHs iHpopMmarii» (Bux. Ne 46/55Bp Bin 5
rpymHas 2008 p.).

Posrsinemo npaxtuky 3actocyBanHs cT. 359 KK Vkpainu npa-
BOOXOPOHHMMH opraHamu. 3a 2006-2007 pp. B opraHax MiCIIE€BOTO
CaMOBPSIYBaHHs, OCepeaKax MONITHUYHUX MapTii, cIyKO0BUX Kali-
HEeTax MiJNPUEMCTB Ta KOMEPUIHHUX CTpyKTyp mizposainamu CBY
BIsIBJICHO 1 BumydeHo Onmu3bpko 60 CT3HOI (pamioBUpoMiHIOBAE-
Hi 3aKJIaJHI IPUCTPOI, CUCTEMH TPUXOBAHOTO BiJCO- Ta aymiO3HATTS
iH(opMarlii, B ToMy 4ucClli 4 KOMIIEKCH MOHITOPUHTY MEpEeX CTilb-
HUKOBOTO 3B’513Ky). [Ipn 1iboMy Cyzu IpUTAIM 10 aAMiHICTPAaTUBHOL
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BIAIOBIAAIBHOCTI 3a cTarTaMu 164 ta 195-5 KYnAII nonax 40 oci0,
a cimipuumu migposaiiamu CBY 3a gakramu BAKOPHCTAHHS CHEITEX-
HIKH TIOpy1IeHo mouas 10 KpuMiHaTpHUX CTIpaB 3a cTarTsaMu 359, 333
KK VYkpaian. ¥ 2006-2008 pp. CBY BuiaydeHo 3 KOMIUIEKCH MOHITO-
PUHTY MEpEeX CTUTRHUKOBOTO 3B’S3KY Ta MOPYIIEHO BiAMOBIIHI KpH-
MiHaJIbHI cIIpaBH [6].

3namenHo, mo cepen 208 onutanux HamMu 'y 2011 p. criBpoOiTHH-
kiB CBY mij vac peanizamii X ciry>kO00BOi JisUTBHOCTI i3 HE3aKOHHUM
nooykeHHsiM 13 CT3HOI 3itkaymucs 70 oci6d (33,6 %), 3 skux 19
BKa3aJii PO KpUMiHAIBHI CipaBH, mopyIeHi 3a cT. 359 KK Vkpainm,
41 ocoba — mpo iHII KPUMIHAIIBHI CIIPaBH, 2 0COOH — PO CIPaBHU 3a
aJIMiHICTpaTUBHI MPaBONOPYIIEHHS, § 0ci0 3ragaiu Mpo BiAMOBiAHI
BUMAJIKM B paMKax ONEepaTUBHO-PO3IIYKOBHX CIPaB.

3a manumu CBY, 1151 ciry:x0a BHACIIJIOK CIIeHiabHOI orepariii B
KueBi mpunuHmIa HE3aKOHHY TisITBHICTE KOMEPIHHOI (ipMu, sKa
3aliMaiacsi He3aKOHHMM IIPOCIYXOBYBAaHHSIM I'DOMaJsiH Ta OKPEMHUX
BHCOKOIOCAJIOBIIIB YKpaiHu. Y cHiBpoOITHUKIB (hipmu Oyiio BHyde-
HO cCIIeIiaJbHUN MPUCTPIN AJIST CTEKEHHS, MPOCIYXOBYBaHHS Ta 3a-
MUCYy PO3MOB uepe3 MEPEeXOIUICHHS CUTHATIB CTiITBHUKOBOI MEpexi
GSM. 3a BucHoBKamu (axiBIliB, IIeH MPUCTPIA € HAHCKIATHIIINM
cepen MomiOHMX, HOTO PUHKOBA BapTICTh CTAHOBUTH Maibke 420 THC.
JoJIapiB 3aJIeKHO Binx Komrurekramii. 3a iHdopmartieto CBY, Taxmit
pUCTPii OyJI0 BBE3€HO B YKpaiHy HeJerajibHO, e OyB MepLInii BU-
MaJ0K MAacIITaOHOrO JOKYMEHTYBAaHHsS HE3aKOHHOTO BHKOPHCTAHHS
CT3HOI B VYkpaini. [lig yac oOumykiB BHIYYEHO KOMIUIEKC MOHITO-
PHUHTY CTIIBHUKOBOTO 3B’ 513Ky, KOMIT IOTEPH 31 CIelialbHUM POrpaM-
HuM 3a0e3nedenssam Ta inmri CT3HOI, 3actocyBary siki MOXKYTb JTUIIIE
OTICpaTUBHI MiIPO3UIA MPABOOXOPOHHUX OPTaHiB 3 TO3BONY Cymy. Y
BIIKPUTHX JDKEpENax BiJICYTHI BiJIOMOCTI PO HACTYIHY KPUMiHAJb-
HO-IIpaBOBY KBaiidikauito Bkazanux ¢gakris CBY. Cninui ynpasniHas
CBY (cranom Ha ciuens 2010 p.) mpOIOBKYIOTh PO3CIiyBaHHS Ii€i
KpUMIiHAJIBHOI cripaBu [5].

3okpema, 3a pesyasraramu mposeneHnx CbY omeparuBHO-CTiA-
quX M y paMKaxX KpUMiHaIbHOI crpaBw, mopymieHoi y 2007 p. B
UepHiriBchbKiit 001acTi IpO HE3aKOHHE MPOCITYXOBYBAaHHS MOOLITBHAX
Tesne()OHHUX MEePEroBOpPiB, 3JIOUYUH PO3KpUTO. byno BucyHyTo 00BU-
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HYBau€HHsSI IBOM 0c00aM — MpaliBHUKaM YEePHITiBCHKOT KOMEPIIHHOT
¢bipMu, 3aTpUMaHUM MPY BYMHEHHI NPOTUTIIPABHUX il MIONO 3HATTS
iH(opMarlii 3 KaHaJiB 3B 43Ky B iHTepecax BiacHoro 6i3Hecy. Lli oco-
O TPOTATOM TPHUBAJIOTO YaCy 3a JIOMOMOTOIO CIeIiaJbHOI TeXHIKH
(KOMIIIIEKCY MOHITOPUHTY MOOITBHOTO 3B’SI3KY) 3I1MCHIOBAIIM HE3a-
KOHHE MPOCIyXOBYBaHHS TelIe()OHHUX MEPEroBOPiB HAPOIHUX JEIy-
TariB YKpainu, KepiBHUKIB MiCTa, MPAL[iBHUKIB MUTILII, MiANPHEMIIIB,
MEIIKaHIIiB MicTa. Byio BcTaHoBieHo nonay 60 TUCSY PakTiB epexo-
ieHHs TenedoHHnx po3mos [11].

1 Bepecus 2008 p. y Kynmukiscbkomy parioHHOMY cyai UepHiriB-
ChKOi 00MacTi 3aKiHYEHO CYIOBHH PO3TIISA] i€l KpUMIHAIBHOI cIipa-
BHU; JIBOX MiJACYAHUX Oys0 3BUHYBadeHO 3a 4. 2 cT. 359 KK Ykpainu
y He3akoHnHoMy BukopuctanHi CT3HOI, moBropHO, 32 onepenHbo10
3MOBOIO TPYIIOIO OCi0, IO 3aMO/isUI0 ICTOTHY HIKOJY OXOPOHIOBaHUM
3aKOHOM TIpaBaM, CBOOO/IaM Ta iHTepecaM OKPEMHX TPOMAJISH, Aep-
JKaBHUM, TPOMAJICEKUM iHTepecaMm. Y CYKYITHOCTI 3a3Ha4deHi 0coOu
OyJIM IPUTATHYTI 0 BiAMTOBIAAILHOCTI 32 MOPYIIEHHS TAEMHHIII TeJIe-
(OHHUX PO3MOB, KOPECIIOHCHLIIT, 1110 IEPEAAIOTHCS 3ac00aMu 3B’ sI3-
Ky, BUMHECHE IIOAO JIEPKABHUX Ta TPOMAACHKHUX [isUiB 3 BUKOPHUC-
TaHHSM CIIeLiaIbHUX 3ac00iB, IPU3HAYCHUX JJISI HEMIACHOTO 3HATTS
iapopmarii (4. 2 ct. 163 KK VYkpainu) ta 3a He3akoHHE 30MpaHHS,
30epiranHs KoHQIIeHIIIHHOT iHpopMarttii Tpo ocoly 6e3 ii 3ronn (CT.
182 KK VYkpainn).

JepxaBHi OOBHHYBa4i y crpaBi MPONOHYBaIM MPU3HAYUTU SIK
MOKapaHHsl OPraHi3aTtopy 3J04YMHY 4 POKH 6 MICSIB 1030aBICHHS
BOJIi, BAKOHABI[IO — 3 POKK 6 MICSILIIB T030aBJICHHS BOJIi. 32 BUPOKOM,
oprasizaropa rmoxkapaHo Ha 4 poku 8 MicsIiB M0o30aBIeHHS BOJI 3 ic-
IIUTOBUM CTPOKOM 2 POKH, BUKOHABLS — 4 POKHU 11030aBJIEHHS BOI 3
ICIINTOBUM CTPOKOM 2 POKH. BpaxoByroum CTymiHb TSXKKOCTI BUMHE-
HUX 3JI0YMHIB, TPUBAJICTD 3JI0OYMHHHX /il Ta 0COOH 3aCyIKeHHUX, SIKi
€ KOJIMIIHIMY MPaliBHUKaMHU TPaBOOXOPOHHHUX OPraHiB, MPOKypaTypa
UYepHiriBcbkoi o0macTi mpuiiHsia pilleHHS Npo aressmiiiHe ockap-
JKEHHS 1IHOTO BUPOKY [36]. Jloci TpuBae m0CyI0BE CIIICTBO Y KPUMi-
HaJIbHIH cIIpaBi PO HE3aKOHHE BBE3EHHS O YKpaiHH KOMIUIEKCY MO-
HITOPUHTY MEPEX CTUIBHUKOBOTO 3B’s3KYy. Llell KOMIUIEKC HaJeKUTb
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JI0 TOBapiB MOJBIHHOTO MPU3HAYEHHS, 1 HOro Mi>KHApOAHI mepeaadi
1JIAral0Th 000B’I3KOBOMY JIEPKABHOMY €KCIIOPTHOMY KOHTPOJIIO.

V ciuni 2008 p. Ymopasniaasm CBY B JlHinmponeTpoBChKii 00-
JIACTi y TOJIOBHOTO OyXTajTepa MiCIIEBOTO KOMEPIIHHOTO MiAIpUeEM-
cTBa OyJI0 BUSBJICHO Ta BUIYYEHO CHeliallbHUI TEXHIYHUH 3aci0 auis
MIPUXOBAHOTO 3HATTS ayAioiHpopmMaii, skuil OyJ0 BMOHTOBAHO Y 3BU-
YallHUH eNeKTPUYHHUI TTOIOBKYBad 3 METOIO TPOCIYXOBYBaHHS pO3-
MOB CBOiX CHIBpOOITHHKIB. 3a MarepiaiaMi KpUMiHAIbHOI CIIpaBH y
oepesni 2008 p. baObymKiHCEKUM pailOHHUM CymoM OyxranTtepa 0yio
BH3HAHO BUHHOIO Y CKOEHHI 3JI0UNHY, Iepeadadenoro 4. 1 c¢t. 359 KK
VYkpainu, Ta Npu3HAYeHO MOKapaHHSA — 2 POKH 1030aBJIECHHS BOJI i3
BUMPOOYBATbHUM TEPMiHOM.

VY rpynni 2008 — ciyni 2009 pp. CBY Oyno mpoBeneHo HU3KY
creronepanii. 3a pe3yjbraraMu OyJ0 BHIy4YeHO 4 KOMIUIEKCH MOHi-
TOPUHTY MEPEX CTITBHUKOBOTO 3B’S3KY, 3arajibHa BapTiCTh AKHX CTa-
HOBUTH moHan 15 muH. TpH. 16 ciunsg 2009 p. cmiBpoditHuku ChY
i3 3aITydeHHsIM CIIell MiApo3aAilTy «Anbday 3aTpuMalii TPOMasTHIHA
VYkpaiHu, y SIKOTO BUIYYEHO JiBa KOMIUICKCH, 10 BUKOPHUCTOBYBAJIUCS
U1l HE3aKOHHOTO MPOCITYXOBYBaHHsI MOOUIBHUX Tene(oHiB (i3nIHUX
oci06. Ha iXx »KOpCTKMX MarHiTHUX JWCKaxX MICTSAThCS aymiodaiian 3
3arnvcamMu TeneOHHUX PO3MOB IPABOOXOPOHIIIB, CY/A/IB, MIPEACTAB-
HUKIB OpraHiB MiCIICBOI BIIaid, HAPOIHUX JIEITyTaTiB, Oi13HECMEHIB Ta
iH., 10 10Bro TpuBayio. OAKH 13 IUX KOMIUIEKCIB, 1a€ 3MOTY IIPOCIY-
XOBYBATH BOIHOYAC 8 HOMEPiB MOOUIFHUX TeJIC(POHIB Ta Ma€ MOXKIIH-
BiCTh HAKOMWYYBAaTH THCAYl PO3MOB, EMHICTh MOTO >KOPCTKOTO Mar-
HITHOTO JUCKY ckiagae 160 rirabaut. I1ig yac HE3aKOHHOTO 3HATTS
iH(opMarlii KOMIUIEKC pO3TAIIOBAHUN Bi 00’ €KTa MPOCITYyXOBYBAaHHS
Ha BigcTani 70 300 M i MOXke TIPIXOBAHO 31HCHIOBATH TICPEXOTUICHHS
Tese()OHHUX PO3MOB.

VY M. Yepnirosi B 2007 p. Oya0 NpUIMHEHO NPOTUIPABHY Mi-
SUTBHICTB TPYIU 0Ci0, SIKi 32 JOMOMOTOI0 CHeLialbHOi amapaTrypw,
MPU3HAYEHOT JIJIsl HEMIacHOTo 3HATTS iH(opMarii 3 KaHalliB 3B’SI3KY,
MIPOCITYXOBYBaJIX TeIePOHHI pO3MOBH Ta MEPEXOILTIOBAIN TeIePOHHI
TTOBITOMJICHHST JCP)KaBHUX, TPOMAICHKHAX JisiTiB 1 OKPEMHUX T'poMa-
JsiH. OCKUIBKM 10 3JIOYMHHOI AisUIBHOCTI MpHYeTHUi aemyrtar Yep-
HiriBcbKOi MicbKoi Paay, ciiicTBO MPOBOAMIOCH CIIUIBHO 3 OpraHaMu
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npoKyparypu. Bupokom cyay y wili KpuMiHaNbHIN cripaBi y TpyaHi
2008 poky nBOX 0ci0 3acymKeHO 10 4-X pOKIB 1030aBIEeHHS BOJIi 3a
cT. 359 KK Vkpainu. 7 ciunsa 2009 p. y odinepa YopHOMOPCHKOTO
oty PO, mucmokoBanoro y M. CeBacTomnoib, i 4ac MepeTHHAH-
Hs KOPJIOHY 3asli3HMYHUM TpaHcroptoM CBY Oyno Buiy4eHO IMpH-
XOBaHHUH BiJi MUTHOTO KOHTPOJIO KOMIUIEKC, SIKUH o(ilep HamaraBcs
HE3aKOHHO BHBe3TH A0 Pocii. 3a BUCHOBKaMHU €KCTIEPTiB, BUITYUYCHHUH
KOMITJICKC ITPU3HAYCHUIA JISI HE3aKOHHOTO 3HATTS iH(popMallil 3 KaHa-
JIiB MOOUITEHOTO 3B’ SI3KY; 3a monepentivMu gaaumu CBY, fioro akTHBHO
BHKOPHUCTOBYBaH ¥ M. CeBacToroii. CliaauM BiIaiioM YIIpaBTiHHI
CBY y JIsBiBcbKi 00macTi, 10 MiACTIAHOCTI SIKOTO BiTHECEHO MPOBE-
JICHHSl TOCYAOBOTO CIIJICTBA Yy CIIpaBax MpoO 3JI0YMHHM, mepeadadeHi
cT. 359 KK VYkpainu, 21 ko8t 2006 p. Oya0 3aKpUTO KpUMiHATBHY
crpaBy Ha migcrasi 1. 2 4. 1 ¢. 6 KIIK Ykpainu 3a BUCHOBKOM eKcriep-
Ta, BIAMIOBIAHO 10 SKOTO MPUCTPOI, BITydeHi y cripasi, He € CT3HOI,
a € pamioMikpooHaMu, IPU3HAYCHUMH JIJIT OTPUMAHHS Ta Tiepeaadi
aKyCcTUYHOI iH(pOpMaIlii Ta BATOTOBIIEH] KyCTapHUM criocooom. Bimmi-
JI0M OOPOTHOM 3 KOPYIIIIIEK Ta OPraHi30BaHOK 3JIOYMHHICTIO YITPaB-
ninast CBY B Opechkiii obnacti Oymo mopymeHo 1 BepecHs 2005 p.
KpuMiHaibHy cripaBy Ne 346 3a 4. 1. ct. 359 KK Vkpainu Ha mijgcrasi
3asBU TUPEKTOpa TenepamiokoMmanii «APT», mpo Te, mo y #oro po-
06ouoMy kabiHeTi Oy HECAaHKIIIOHOBAHO BCTAHOBJICHI MPUCTPOI IS
3HSTTS aynnoiHQopMmallii, ane cripaBa He Oyiuia JOBEJeHa 10 CyI0BOTO
posnisany. [lpu nbomy ¢axiii CBY BU3HAIOTH, 10 TPUBAIUI CTPOK
po3ciigyBanHsi cripaB 3a cT. 359 KK oOymoBieHuii HEoOXiqHICTO
MIPOBEJICHHS JJOBIOTPUBAINX EKCIIEPTHU3.

[Ticns yxBanenns HoBoro KK Vipaiau B 2001 p. y KIIK Ykpaian
MICTIAHICTE Yy crpaBax 3a cT. 359 KK Oyna BcTaHoBieHa A opra-
HiB ipokyparypu. [licns nporo 3akoHoM Ykpainu Bix 11 TpaBas 2004
p- Ne 1703-1V mipcnignicts y crnpasax 3a ct. 359 KK Ykpainu Oyno
nepenano ciiguumM migposaiiam CBY. Kpim Toro, 3rimHo i3 3akoH
VYkpainu Big 15 yepBas 2010 p. Ne 2339-VI y cripaBax mpo 37104HHH,
nepenodadeni ct. 202 KK Ykpainu (30xpema, moxo koatpadangu CT3-
HOI), mocymoBe citiicTBO MPOBaAUTHCS THM OPTaHOM, STKHIA TTOPYIIINB
KpUMIiHAJBHY CIIpaBy; paHiire 3a 4. 2 ct. 202 10cya0Be CIliICTBO TPO-
BaJMJIOCS CIIAYMMHU OpPraHiB BHYTPIIIHIX CHpaB.
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LikaBo, 10 cepen onuTanux criBpoOiTHUKIB CBY He Bei, a juiie
126 pecnionnentiB (60,58 % Bin 3aranbHOi 1X KiNBKOCTI) BKa3ylOTh,
10 KOMIICTCHIS PO3CTiAYBaHHS CIpaB MO0 HE3aKOHHOTO ITOBO-
mxerns i3 CT3HOI mae nanexxatn Bukirouno opradam CbBY; 3mauna
gacTuHa onuTaHuX (74 ocobu abo 35,58 %) Bim3Havae HEOOXiTHICTH
CYMICHOT MiCHIJHOCTI y 1uX crpasax, 6 pecrionaeHTis (2,88 %) Oa-
ana OW BiAmaTu BIAMOBIAHY MiACTIAHICTE MPOKYparypi, a 2 ocodu
(0,96 %) — opranam MuTiIIii.

[H1I1070 0COONMUBICTIO TPABOBOT PEATBHOCTI Y cdhepi mpoTHIii He-
3akonHoMy BuKopHucTaHHI0O CT3HOI € cripobu crniiBpoOiTHHKIB Tpa-
BOOXOPOHHHX OpraHiB po3muputu npeamer cr. 359 KK Vkpaiau 3a
PaxyHOK BiZIHECEHHs /0 HbOTO CaMOPOOHUX MPHCTPOIB OTPUMAHHSI
iHpOopMaii Tommo. 3a yMOB 00MEXeHOI KiIbKOCTI HasBHOI KpUMiHAJIb-
HO-TIPABOBOT MTPAKTUKU HABEIEMO, K MPUKIIAJl, CIPaBy PO TPHUTSAT-
HEHHS 0COOM JI0 aaMiHICTPaTUBHOI BiATIOBITaTEHOCTI 32 HE3aKOHHHI
06ir CT3HOI. 7 mrotoro 2005 p. mix yac mepeBipku (iHaAHCOBO-TOC-
moJlapchkoi MismbHOCTI minnpuemils JI. Oynu BUsBIIEHI Tpu MiHia-
TIOPHI BiJleOKaMepH, KOMIUIEKT IJIsl BiZICOCHIOCTEPEKEHHS, MpUuiMayu
BiJICOCHTHANIIB Ta IepejaaBad BifgeocurHaniB. Lli TexHiuHI nmpuiaau
manu Hu3Ky o3Hak CT3HOI i Tomy Oynu BuitydeHi. s Bu3HaueHHS
HaJexxHocTi BuirydeHoro toBapy 10 CT3HOI 6 BunmyueHHux eixexTpo-
HHUX TpWiIafiB OyJy HampaBleHi Uil mociimkenHs B HaykoBo-Tex-
HiuHe yrpasininas CBY i 3a iioro BucHoBkoM 4 BinHeceHi 1o CT3HOI,
a pelTa, HaBiTh 3a OUIBIIICTIO AHAJIOTTYHUX XapaKTePUCTUK (Hampyra
JKUBJICHHS, CTPYM CIIO)KMBaHHS, HECy4a 4acToTa), 10 TaKUX He Ha-
JIEKUTh. 3TiHO 3 BUCHOBKOM crenianicta CBY Ne 78 Big 25 motoro
2005 p. miniBigeokamepu Hasexats 1o CT3HOI ta € mpeameramu
MIPOMHCIIOBOTO BUPOOHUIITBA. Ha miif migcTasi cym IiAIIIOB BUCHOBKY
PO HasBHICTH y MisAx JI. 03HAK MpaBoNoOpyIIeHHS, Iepe0adeHoro CT.
195-5 KYnAII (3a cTtaporo pefakiii€r), OCKUIBKH 11 MiHIaTIOpHI Ka-
Mepu BiH He3akoHHO mpuadas i 30epiras. [locranosoro LlenTpanbHo-
ro paiioHHOTrO Cyny M. Mukosaepa Bij 4 kBitHs 2005 p. JI. OyB Bu3Ha-
HUH BUHYBaTHM y BUMHEHHI aJIMiHICTPAaTUBHOTO MIPABOMOPYIICHHS 3a
cT. 195-5 KYnAIl i 0y mokapanwuii mrpadom y po3mipi 850 rpH. Ta
KOH(iCKaIi€lo TphOX MIHIATIOPHUX BiJleoKaMep.
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Honamo, 1o cepen 19 BusiBiennx Hamu ciayx00Bux ocio CBY,
SIK1 MaJll y MPOB/KEHH1 CIPaBH 1110JI0 HE3aKOHHOTO TIOBOJKEHHS 13
CT3HOI, 3 ocobu (15,8 %) 3izHanucs, IO MiJ Yac NPOBAIKEHHS Y
CTIpaBi cHeUQITHIX TPOOIeM He BUHUKAJIO, ajie PEIlTa Bil3HAIMIA
ix HasBHicTh. Tak, 2 (10,5 %) pecriongeHTa BKazajau npo npodiemMu,
OB sI3aHi 13 HEJOCKOHAIIICTIO KPUMiHAIBHOTO 3aKOHOJABCTBA Y IIii
coepi, 4 (21,05 %) ocobu — mpo HETOCKOHATICTh MiACTIHOCTI y il
cdepi, ane OLTBLIICTH Bif3HAa4YMIA TpoOJieMy came 3i 3IICHEeHHSIM
excnieptu3u CT3HOI (10 onuranux abo 52,6 % Bif 1i€l rpynu pec-
TTOH/ICHTIB).

Uu MOKHA 32 TAKUX YMOB TOBOPHUTH ITPOHEOOXITHICTH 3aCTOCY-
BaHHS KPUMIHAJIBHO BiJIMOBIaIbHOCTI 32 BUKIIOYHO HE3aKOHHE BH-
kopuctanas CT3HOI? Amke nutanHs eeKTUBHOCTI 3aCTOCYBaHHS
KpUMIHAJIBHOT BIAMOBIAAILHOCTI Y KOJHUN CIIOCIO aHi MiJBHIYIOTh
e(heKTUBHICTh KPUMIHAIbHO-TTPABOBOT OXOPOHH Ta MpeBeHLii. PiBHOIO
MipOI0 BOHH HE BHIIO3MIHIOIOTH TPAKTHYHI CKJIATHOCTI KBamidhikamii
3a3HAYEHUX JISHb.

BucHoBOk. Buxonsum 3 OKpecieHOro, MOYKHa TOBHOI MipOFO
CTBEPIKYBATH, 0 CHOTOJICHHI HAIPSMU KPUMIHAIBHO-IIPABOBOI I10-
nmituke y cdepi 6opoTebu 3 HezakoHHHM NoBOKeHHsIM 13 CT3HOI
BHMara€ po3yMHOI 1 JIOTI4HOT MoJepHizalii K caMHuX MOJITHYHUX
TTOCTIIOBHMUX ITiIXOMiB, TaK 1 MiAXOMIB J0 MHUTaHh KpWUMiHAJi3aImii.
Busnauenns y KK missHHs 3 He3akoHHUM noBokeHHsM i3 CT3HOI
CHOTOJIHI € HE ITOBHOI MIPOIO JOCKOHAJIUM 1 BUMarae 30Cepe/KeHHS
yBaru, Hacamrepes, Ha yJ0CKOHAJICHH] TEPMiHOJIOTIYHOTO anapary Ta
HAJIC)KHOMY TIIyMaueHHI 3MICTy BiJIIIOBITHOT HOPMH, aJie K He ACKpH-
MiHaJTi3aIlii aJlbTepHATUBHUX JisiHb, SIKi HE € MEHIII CYCITUTLHO HeOe-
3CUYHUMH HiXK HE3aKOHHE BUKOPUCTAHHS TaKMX 3aCO0iB.

Kpim toro, nepemava migcmigrocTi nependadennx y cr. 359 KK
VYkpainu 31mounHiB 10 ciigyoi komrereHii CBY mae sik mMo3uTHBHI,
tak 1 HeratuBHI pucu. CBY, 0e3yMOBHO, € OCHOBHHM OPTaHOM, IO
3IIMCHIOE JIepyKaBHE PETYIIOBAHHS Ta aJMiHICTPaTUBHY MPAKTHKY Y
chepi 06iry CT3HOI, opraru CBY 31miliCHIOIOTh €KCITePTH3Y TEXHIU-
HUX 3ac00iB mono ix BimHeceHHs 1o CT3HOI tomo, mimeH3yBaHHs
BiJIMTOBITHOT TOCTIOAAPCHKOI TiSTBHOCTI 13 BUTOTOBIICHHS Ta peatizaiii
CT3HOI. Lle monermye 3aBmanns ciaiquux CBY; y Tol ke 4ac cimif
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BH3HATH, 1[0 MiACIIHICTh OpraHaMH MPOKYPATypPH, MOXKIIUBO, CIIPH-

sma Ou mpuTsirHeHHio 3a cT. 359 KK VYkpainu He nuiie 3araibHOTO

cy0’€eKTa 3709HHY, ajie ¥ CIiBpOOITHUKIB MTPABOOXOPOHHUX OPraHiB,

10 TICPEBUINYIOTH BIIACHI MMOBHOBAXCHHS y cdepi BUKOPHCTAHHSI

CT3HOI. Sk My 6auniy, aHai3 TPAKTUKU A€ 3MOTY CTBEPIIKYBaTH,

mo cboroaHi 3a cT. 359 KK Ykpainu He NpUTATHYTO >KOJHOTO 3 PO-

OITHUKIB MPaBOOXOPOHHUX OpPTraHiB, sIKi 3aliMalOThCS BiAMOBITHUMU

(dhopMamu OTIEpaTHUBHO-PO3IIYKOBOT JIiSIIBHOCTI, 1[0 CTA€ E€JIEMEHTOM

BITUM3HIHOI KPUMIHAIBHOI TTOJIITUKY Y IIiH cdepi.
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32c00aMHU HEIVIACHOI0 OTPUMAHHS iHpopMauii

CrarTsl TIpHUCBSIYCHA BU3HAYCHHIO OCHOBHHUX INPOOJIeM KPUMiHAIBHO-IIPABOBOT
MOJITUKHU B chepi 6OpOTHOU 3 HE3aKOHHUM TIOBOKCHHSM 13 CICHIaTbHIM TCXHIYHH-
MU 3ac00aMH1 HEIJIaCHOTO OTPHMAaHHS iH(pOpMaILii.
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Jlyrak T.B. O HekoTOpBIX NPOOJIEMHBIX BOIPOCAX YIOJ0BHO-IIPABOBOIi 10-
JIMTHKH B cepe 60pbOBI ¢ HE3aKOHHBIM 00paleHHeM €O CIeNHaTbLHbIM TeXHH-
YeCKHMH CPeCTBAMH HEIJIACHOTO MoJy4eHust HHGOpManuu

Crarbst T.B. JIyrak «OcHOBHBIE IPOOIEMBI YTOJIOBHO-IIPABOBOI OJIITHKH B ce-
pe GophOBI ¢ HE3aKOHHBIM 00pAIEHUEM CO CIICHHATLHBIME CPECTBAMH HETIIACHOTO
NOTy4YeHUs] HHGOPMAIMHU: aHaJIM3 Pe3y/IbTaToOB ONPOCay» IOCBSIIEHA ONPEIeTICHHIO
OCHOBHBIX IPOOJIEM YTOJIOBHO-IIPABOBOM MOJUTHKH B chepe OOpHOBI ¢ HE3aKOHHBIM
oOpaleHneM ¢ CHelHalbHBIM TeXHHYECKUMU CPEeICTBAMU HETIACHOTO MOJTyYeHHS
nHpopManmu.

KoroueBsle cii0Ba: yroJoBHO-IIPaBOBasi MOJUTHKA, ITOJIUTHKA B cepe OOpbObI ¢
MIPECTYITHOCTEIO, HAIPABJICHHs YTOJIOBHO-IIPAaBOBON MOJUTHKY, CHIEIUAIBHBIC CPe/-
CTBa HEJIACHOT'O TIOJTy4YeHHsI HH(POPMALHH.

Lutak T.V. The main problems of criminal law policies have in the fight
against illicit trafficking of special means tacit information: an analysis of the
survey results

Article by Tetyana V. Lutak «The main problems of criminal law policies have in
the fight against illicit trafficking of special means tacit information: an analysis of the
survey resultsy» is devoted to the definition of the main problems of penal policy in the
fight against illegal handling of special technical means secret information.

Directions of penal policy in the fight against illegal handling of special means
tacit information requires reasonable and logical modernization as the most consistent
political approaches, and approaches to criminalization. Determination in Criminal
acts of illegal handling of special means tacit information today is not fully perfect
and requires focus primarily on improving the system and terminology proper
interpretation of the relevant rules of the content, but not the decriminalization of
alternative actions that are no less social than nebezechnymy illegal use of means.

Keywords: Criminal-Law Policy, the Policy in the Fight Against Crime,
Directions Criminal-Law Policy, special means secret information.
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IMMTAHHSI KPUMIHAJTBHOTO
CYIOYMHCTBA

Kaayk C.B.

ABTOMATU3OBAHI IHOOPMALIMHO-
NMOLUYKOBI CUCTEMWU HATYPHUX KONEKUIN

VIIK 343.98+343.982.33

IMocranoBka mnpoOiemu. PanionanbHa opranizamis KpuMi-
HAJIBHO-TIPOLIECYaTbHOI AISITBHOCTI, @ TaKoK (PyHKIIOHYBaHHS Cy/I0-
BO-EKCIIEPTHUX YCTAHOB Y CYYacHHX YMOBax mpoliecy audepeHiianii
1 iHTETparii HayKu HEPO3IIIHLHO TIOB’s131 3 HACTYITHUM TOKPAIICHHIM
SIKOCTI 1H(OpMaIiifHOTO 3a0e31eYeHHs HayKOBHX JOCII/KEHb 1 CBOE-
YaCHUM BIPOBA/DKEHHSM y CYJI0YMHHY Ta €KCIEPTHY NPAKTUKY HOBIT-
HiX JOCSATHEHb HAYKOBO-TEXHIYHOT'O IIPOTPECY.

BupimenHs 3aBaaHp opradizaiii Ta e()eKTHBHOTO IMOIIYKY iH-
(dopmariii 3a yMOB 3HaYHOI KUTBKOCTI 11 JpKepen B Cyd4acHHX yMOBax
HEMOXXJTUBE O€3 3aCTOCYBAaHHS KOMIT IOTEPHHX TEXHOJOTIH. OmHIM
3 OCHOBHHUX HAIIPSMIB BIIPOBA/DKCHHS KOMIT FOTEPHUX TEXHOJIOTIH y
CIITYy Ta eKCIEePTHY AisUTbHICTh € CTBOPEHHS aBTOMAaTH30BAHUX iH-
(hopMaLitHO-TIOIIYKOBUX CUCTEM. YCe 1€ MMOBHICTIO CTOCYETHCS 1 00-
JIIKOBOT JIISUTLHOCTI MO0 OpraHizaiii ()yHKIIIOHYBaHHS KpUMIHAJIIiC-
TUYHO-/IOBIIKOBHX, 30KpeMa, HaTypHUX KoJeKIiid. ChoTo/HI 00TiKOBa
TSITBEHICTE 0a3y€ThCS Ha BUKOPUCTAHHI CYIaCHHUX JOCITHEHB y cdepi
TEJIEKOMYHIKaI[ITHIX Ta KOMIT FOTEpHUX TeXHOIOTiH. CaMme I1i TeXHO-
JIOTii HAaJAI0Th PealbHy MOXKITUBICTH Tepeadi 00mikoBoi iHpopmarrii
MUTTEBO Ha Oy/b-sIKi BiICTaHi, BUKJIIOYAIOUH i1 BTpaTy YM CIIOTBOPEH-
Hsl, TIOEJIHYBaTU OKpeMi OOJIIKM B aBTOMATH30BaH1 iH(pOpMaIliliHi CUC-
TEMH Ta IHTETpOBaHI OaHKM JAHWX, B aBTOMAaTHYHOMY PEXHMi aHa-
Ji3yBaTH 1HGOPMAITITO 1 BUSBIILITH 3B’ SI3KH MiXK TICBHUMHU 00’ €KTaMHU.

Ctyninb HayKoBoi po3po0ku nmpodiaemu. OKpeMi acTeKkTy i€l
poOIeMu JociipKyBay Taki BueHi sik B.B. biprokos, A.E. Boxikoga,
0.0. Eiicman, JL.I. Emxy6os, B.I1. B.Il. 3axaposa, €./0. JIlyk’ssHun-
koB, A.B. [1axomosg, B.I. [Tamko, M.T. lllepbakoBcrhkuii, A.P. I1nsxoB
Ta 1HIIII.
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Buxknaa ocHoBHoro marepiaay. Ha mowarky 70-x pokiB mova-
JIUCS] THTEHCUBHI JIOCITIJPKEHHS 111010 ONTUMI3allii IPaBoBOI JI0BIIKO-
Bo-iH(oOpMariiftHoi cayx0u. 3 caMoro Mmo4yaTtky BOHHU TOB’SA3yBaIHCA
3 BUKOPHCTAHHSIM €JIEKTPOHHO-00UNCIIIOBAIBHOI TEXHIKHU, 3 aBTOMa-
tuzaniero. CrierianicT B Iii raixy3i 3aleBHsUN, 10 BUKOPUCTAHHS
eJIIEKTPOHHO-00uHCcmoBaIbHNX Mamue (EOM) mo3BONUTH MiABH-
LIMTH OINEPAaTHBHICTH MPABOBOTO iHPOPMALIIHOTO 00CITyroByBaHHS,
3BUIBHHUTH CHIBPOOITHHUKIB JIOBIIKOBUX BIIIUIIB 1 TPYI BiJ PYyYHOTO
36upanHs iHpopMarii 1 30cepenTh X 3yCHIUIA Ha MOCIIHKESHH] BaX-
JIMBUX TEOPETUYHUX 1 IPAKTHYHUX MPOOIEM IOPUINYHOI HAYKH .

doHaM MTOBIAKOBOI JiTEpaTypH 1 HATYPHUX KOJIEKINH Ha IbOMY
eTarli BJOCKOHAJICHHs iHpOpMaLiifHOTO 3a0€3MeYeHHS CKIIAJId OCHOBY
AIIIC 3aranpHOEKCIEPTHOTO MpHU3HAYEHHs (mepenyciM iHdopMmaris
PO Teopii, METOM CYI0BOI €KCIIEPTH3H, HAyKOBI IyOIiKallii TOIIo).
Manu micuie cnpobu MakCHMaJIbHO TIOBHO 1 TOYHO y3araJlbHUTH iH-
(hopmariro mpo 00’EKTH CyIOBHUX EKCIIEPTH3 (30KpeMa HaTypHHUX KO-
JIEKIIH-3pa3KiB) y BUIVISIII OMMMCaHb X O3HAK 1 BIAaCTHUBOCTEH. [2].

Crocrepiraroun 3pOoCTaHHs POJIi KOMIT IOTEPHOI TEXHIKH B PO3-
KpHUTTi 1 poscainyBanHi 3nounHiB, O. O. Eiicman i1 JI. . Emxy6oB
MPUITYCTHIIM, 10 (POHIOM aBTOMATH30BAaHOI MONIYKOBOI CHCTEMH
MOXYTb OyTH HE TIJIbKM JITEpaTypHi JaHi, ONMUCAaHHS, ajle i HaO4YHi
3pa3K, HaTypHI KOJIEKIIii Tomo. B MaifOyTHEOMY 1 HaTypHI KOJIEKIIil
MOXYTh OyTH aBTOMaTHU30BaHi. Y «I1aM’sTi» KOMII IOTEpiB 30epiraTu-
MYTBCSl TOUYHI ¥ JOKIaaHi (opMai3oBaHi OMMCH HAaTYpHOI KOJEKIii,
1 EKCTIepT, MepeayciM, 3BEpTaTUMETHCS A0 iX MOIIYKY 3a JIOTIOMOTOI0
kom1 'torepa. [loTiM, konu MammHa obepe MoTpiOHMIA 00’ €KT, MOKHA
Oy/ie BUKOpHCTATH HOro 300paxkeHHs (y HaTypajbHy BEIMYMHY a0o 3
TIeBHUM 301IBIICHHSIM) Ha €KpaHi JUCTUIES 3 TOKJIaJHUM OITHCOM OC-
HOBHHUX XapaKTEPUCTHUK. | e miciist Takoro orisiny, B pasi morpedu,
EKCIIEePT MOXKE 3BEPHYTHUCS O KOJEKLil, BUKOPUCTOBYIOUH HATypHHUI
00’€KT O3MOCEPEHBO JIJISl AaHATTI3Y.

JouinbsHicTb ctBopenHs AIIIC, siki MicTATh 300paXkeHHs 00’ €KTIB
HatypHux Konekmii (AIIIC HaTypHUX KOJeKIii) 3yMOBJIEHa: pi3HO-
MaHITHICTIO 00’ €KTIB CYTOBUX E€KCIIEPTH3; HEOOXiTHICTIO 3a0e3meucH-
Hs 3pYy4HOCTI [uis 30epiranHs iH(opMmarltii; morpedoro 3ade3nedeHHs
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o0MiHy iH(popMaiitHUM (OHIOM MiX PI3HUMH EKCIIEPTHUMH YCTaHO-
BaMU; HIBUJIKICTIO OTPUMaHHS HEOO0X11HOT iH(popMarlii po 00’exT.[3].

CrBOpeHi 1 IPaBOOXOPOHHMUX OPTaHiB MIPOrpaMHi CUCTEMH, SIKi
MICTATH 300pa’keHHS 00’ €KTiB, Bce Oinbmre BUTICHI0TH AIIIC 3 omu-
CaHHSM BIIACTHBOCTEH 1 03HAK 00’ €KTIB.

Tak, Ha croronHi po3pobnena AIIIC 3a pizHuMH THIIaMU MOp(O-
JIOT1YHUX 1 MaTrepiajJo3HaBUUX O3HAK (OMU3BKO COTHI THIIIB PO3CitO-
BayiB), HE BPaXOBYIOYH PO3CilOBauiB OJJHOTO TUITY, BUITYIIEHHUX B Pi3-
HUH yac. baza manux cCTBOpeHa Ha OCHOBI 30MpaHHs MaCIOPTH30BaHOL
HaTYpHOI KOJICKIIii MOTIMEPHHUX PO3CitOBaviB Ta iX BceOITHOTO MOCIi-
JOKEHHS pi3HUMU (i3uKo-XiMivHUME MeTogaMu. Lls 6a3za ckiamaeTs-
Cs1 3 OCHOBHHUX AKICHHUX 1 KIJIbKICHUX O3HaK, MOOY/10Ba SIKUX 3HAYHOIO
MipoI0 Ma€ iepapXi4HUH NPUHIINI, 1 JOJATKOBUX SIKICHHX 1 KITbKICHUX
03HaK, 1110 Ha/IaJli MOXYTh PO3LIMPIOBATUCS KOPUCTYBauEM.

Po3pobnena B et cioci6 AIIIC moxe iCTOTHO JTOTIOMOTTH ITiJT
gac JOCIIDKCHHS YacTHH TOJIMEpHUX po3cifoBadiB T3 y Oymb-sakiit
naboparopii, YKOMIUIEKTOBaHIi MiHIMabHUM Ha0OpOM BUMIpIOBaIIb-
HUX 3ac00iB, [Y-cieKTpoMeTpOM HaBiTh 32 BiICYTHOCTI HATYPHUX KO-
JIEKIi# moxiMepHuX poscitoBadis.[1].

VY cucremi HIAEKL] MBC ctBopeHa JsiokanpHa iHpoOpMariiiiHa
6a3a mpo ocoOmmBOCTI KOHCTpYKIIi# BII, o0cTaBuHM iX 3aCTOCYBaHHS
1 piBeHb CTICIiaTbHUX 3HAHD 3JIOYMHITIB Y BUOYXOBIl CTIpaBi Ha OCHOBI
KOJIEKITii pe4OBUX JI0KA3iB, BHIyUeHHX 3 Micllb BHOyXiB. [Ipu BBeneH-
Hi iH(poOpMaLii eKCIepTOBl MOXKYTh OyTH 3alpONOHOBaHI TEKCTOBA i
rpadivHa «IiKa3Kun.

VY cucremi 3 ABIC ¢ynkuionye AITIC «30posi» — aBromMaru3o-
BaHa iH(OpMaIifHO-TIONITYKOBa CHCTEMA, 0 MICTUTh BiZIOMOCTI MPO
pi3HI BHIW BOTHEMANbHOI 30poi. BoHa mpw3HaueHa IS TIBUIKOTO
MOITyKYy HeoOXiqHOi iHdopMallii B mporieci BUpPIMIEHHsS] KpUMiHaJiC-
TUYHOIO EKCTIEPTU3010 MUTAHHS IIOA0 HAJEKHOCTI HAJAaHOTO Ha JI0-
CJIIJKCHHS TIPe/IMEeTa JI0 MEBHOTO BUTY (MOJIeITi) BOTHEAIbHOT 30poi.
s cucrema n03BoJsiE: OTpUMAaTH iH(GOPMAIIO 32 TAKUMHU BHJIAMH
BOTHETIAJIBHOI 30p0i, SK: aBTOMAaTHYHI ITiCTOJICTH, PEBOJBBEpPH, IIiC-
TOJIETU-KYJI€METH, aBTOMAaTH, I'BUHTIBKH, KyJeMETH, IJIAAKOCTBOJIbHA
30posi, cTapOBMHHA Py4YHa BOTHENaJbHA 30pOsi, TPaHaTOMETH, Iepe-
HOCHI pakeTHI KOMIUIEKCH. TakoX cHcTeMa NMpH3HaueHa BUOUpPATH
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30poro 3a CKIaJHUMHU KpUTEPisiIMH, cOpTyBatu iHdopmarito 3a Oyab-
SIKAM TIapaMeTpoM, peaaryBatH ii.[4].

VY eKcnepTHO-KpUMIHATICTUYHUX BiIJiNax BHUKOPUCTOBYETHCS
AIIIC “BaytTs”, mo Mictuth 0mm3pko 600 300pakeHb BEpxy 1 Ti-
nomBu B3yTTsA. Criouarky B €KCIIEPTHOMY MipO3Aiii GopmyBaiacs
KapToTeKa (OTO3HIMKIB PI3HOTO B3YTTs, a OCKIJIBKH 3 4acoM 00’eM
i1 3HAYHO 3pic, Ta BiJIIOBIIHO, 30UTBIIMBCS Yac, 10 BUTPAYAETHCS HA
BCTAHOBJICHHS 30BHIIIHHOTO BUIIISAAY B3YTTS 3 MAJFOHKOM ITiJIOIIBH,
MONiOHUM IO BHSIBIICHOTO Ha Mictli momii. Lle 3yMOBMIIO CTBOpEHHS
aBTOMAaTH30BaHOI 0a3u MaHUX, Y SIKy Yepe3 CKaHep Oyiau BBeIeHi ¢o-
TO300payKeHHS B3YTTA.

AIIIC “Bsytra” Tak moOynoBaHa, 0 eKCIIEpTOBI A Oesmoce-
penHboro kopuctyBanHs EOM He BHMaraeTbcs crieliajgbHOI MiAro-
TOBKH, OCKIJIbKM Bcsi HeoOXinHa iH(opmamis (pyHKmis “migkaska’)
MICTHTBCSI B TIpOTpami.[6].

Iadopmariiftanii TOMIYK 3MIHCHIOETHCS ISl BCTAHOBIICHHS TPY-
MOBOT HAJIEKHOCTI 1 CKJIQJAEThCS 3 TAKUX CTaliil: BUBUEHHS O3HAK
00’€KTa, 10 MepeBipSIEThCS, MOPIBHAIBHE TOCIIIKEHHS WX O3HAK
3 o3Hakamu 00’ekTiB AIIIC, omiHka o3HaK 1 BUPILICHHS MUTaHb PO
3arajibHOrPYIOBY HAJISKHICTh MOPIBHSUILHOTO CIIY 1 3pa3ka, 1o 30e-
piraerscs B AIIIC.

Bkazana nonrykoBa cucTeMa BUKOPHCTOBY€ETHCS TAKOXK Oe3roce-
penHbo Ha Mmici moxii. ExcriepT, BUBUMBINM CITiJl B3YTTS, TIOPIBHIOE
foro 3 nanumu, HasiBHUME B AILIC, micist 4oro 1eMOHCTPYE CliguoMy
30BHIILIHIN BUTIIAL B3YTTS, SIKUM MOIJIM OyTH 3aJIMIIEH] CIiH.

SIk HemomiK mi€l CUCTEMH MOYKHA BiA3HAYUTH OOMEXKEHICTH 00-
cary iHpopmaii, sika mictutbes B AIIIC, mo wacto mpu3BOAUTH 70
HETaTHBHUX PE3YyJbTaTiB IOUIYKY 33 JaHUMH, 110 BBOISTHCS.

VY cucremi excrieptHuX yctaHoB MBC Takox cTBOpeHi Ta pyHK-
uionytots HactynHi AITIC: «Mapka» npo 3pas3ku JakopapOoBUX Ma-
TepianiB; «CHapsa» Mpo BITYM3HSIHI OOENPUTIACH 10 apTUIIEPIHCHKUX
CHCTEM MaJIoro Kaliopy; «3apsii» mpo BITYU3HSHI IPOMHUCIIOBI BUOY-
XOBl pedoBWHH; «JleToHaTtop» Tpo BITYM3HSAHI 3aCOO0M iHINIIOBAHHA
3apsiB BUOYXOBHUX PEUOBUH; «IMITYyIIBCY» TIPO BITUM3HSHI 3aCO0M Tie-
penadi iHIioBaIbHOTO IMITYJIbCY ; «CTapT» Ipo 0ci0, OB’ sA3aHUX 3
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(akTamMy BUTOTOBJIEHHS 200 30yTOM MiApOONIEHUX IPOIIOBUX 3HAKIB
Ta in.[7].

VYce OLIBIIOTO 3HAUEHHS HAOYBAIOTh EJEKTPOHHI KaTalorW Ta
TOBiTHUKK (y BUIIAMI CITEIialli30BaHUX KOMIT IOTEPHHUX Iporpam
«Ilarpon», «Ilicronetm», «PeBompBepm», «Passport», «Autodocsy,
«FDS» Ta iH., a TakoX MpOrpaM 3arajbHOTO MIPU3HAYCHHS — CHIUKIIO-
nientii 30poi Tomo). Y HUX, SIK MPaBUIIO, HABOIATHCS BUYEPIIHI Xapak-
TEPUCTUKU 00’ EKTIB 1 pO3TAIIOBYIOTHCS X 300paykeHHsI. 300paXKeHHS
MOXYTh OyTH TPEACTABICHUMHU 3BUYaHHUMHU EIIEKTPOHHUMH (HOTO3-
HIMKaMH, a TaKOK TPUMIPHUMHU €JIEKTPOHHUMH MOJICIISIMU 00’ €KTiB
L1

Po3pobneno enekTpoHHHMH Kiacu]iKaTOp-AOBIAHUK «XOJI0AHA
30posi». Cucrema 3abesnedye eKcrIepTa-KpUMiHalicTa MPaKTHYHO
MOBHOIO iH(OPMAIi€I0 1I0A0 PI3HUX BUAIB XOJOMHOI 30poi i monae
METOJIMKY BH3HAUEHHS BUIY 30poi. Y cucTeMi pealli3oBaHO MPHHITUIT
«TIMEePTEKCTY». 30post B cucTeMi Kitach(ikoBaHa 3a HACTYITHUMH KPH-
TEpisMU: 32 CIOCOOOM BUTOTOBJICHHS; 3a NMPU3HAYEHHIM; 3a Bpaka-
FOYOIO JIi€10; 33 MPUCTPOEM, CIIOCOOOM YITpaBiliHHS Ta nii. JloBiaHUK
«XonoaHa 30pos» A03BOJISIE MPOMNIAAATH HAa €KpaHi OJHOYACHO TEK-
CTOBY i1 TpadiuHy iHQOpMaIIif0, PO3APYKYBaTH Marepian 3 BHOPAHOTO
posniny. KpiM Toro, 1OBiIHWMK MICTHTH iH(QOPMALIIIO PO METOIUKY
BHUIMPOOYBaHb ITUBITHFHOI XOIOMHOI 30poi Ha BiAMOBIAHICTH KPUMiHA-
JIICTUYHUM BUMOTaM, a Takox iH(hopMarliro mpo 30poro, 1o npoiinia
ceprudikaniifHi KpUMiHaTICTUUHI BUIPOOyBaHHs. EnexTponnuii kina-
cU]iKaTOp-IOBIAHUK BMIIy€e TakoX iH(OpPMALIIO MPO 3acTapiity Xo-
JIOJHY 30poro (anebapau, Oepiuiii, COKUPU TOIIO) 1 PO METAJIbHY
36poro (apbanern, Oymepanru Tomro).[8].

AIIIC «Kamactp» — enexTpoHHa Bepcis Jlep’kaBHOTO KamacTpy
CITy>k00BOI 1 ITUBLIBHOT 30poi. CHucTeMa MICTHTh BiIOMOCTI TIPO J103-
BOJICHY B 00iry ciry:k0oBy il IMBiJIbHY 30por0 1 maTrpoHH 10 Hei. Y
AITIC «Kamactp» BHeceHI Mojeni 30poi i TUIIM MATPOHIB, SIKI 3HA-
XOISTHCS Y BITYM3HSIHOMY BUPOOHHIITBI, 8 TAKOXK MOJIEIi 1HO3EMHHUX
3pa3sKiB, 10 BBO3ATHCS 1 mpoinum ceprudikarito. [1].

3aKkopAOHHUHN JOCBi BUKOPUCTAHHS B TisSTTLHOCTI TIPaBOOXOPOH-
HUX OpraHiB KOMI FOTePH30BaHUX 0a3 JaHMX, IO MICTSATh 300paKeH-
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HSl HATYPHUX 00’ €KTIB HaBEJICHUH, IPUKJIIA] pO3POOKH 1 BIPOBAHKEH-
Hs1 iHQOpMaLiHHUX cucTeM y podoTy momimii [ommanmii.

ABromarn3zoBaHa 0a3a mimomB B3yTTs, Ha3BaHa “REBEZO”,
Oyna po3pobieHa Ha koM otepi B porpami Windows. baza manmx
MICTUTh 300paskeHHs HU3Y (ITiOIIB) Cy9acCHOTO CIIOPTHBHOTO B3YTTA
1 BizomocTi nipo HUX. OCHOBHE MpU3HAYCHHS 0a3W NaHUX IOJISTaE B
HaKOMMYEHHI i OTpUMaHHi iH(opMaLlii Tpo B3YTTs, CIiH SIKOTO BUSIB-
JIeH1 Ha Micii momii.

baza manux ckiamaeTscs 3 TPHOX YACTHH: KOJIEKIiA 3pasKiB Tii-
JIOIITB B3YTTSI, sIKE MOYKe OyTH KyTIJIeHe B MarasuHax | ommanmii; Komek-
11is1 BiIONTKIB ITiIOIIB B3YTTS ITiJJ03PIOBAHUX; KOJEKIIisl CIIiJIIB ITiIOIIB
B3YTTsI, BUSBJICHHX Ha MICIISX 3JIOYUHIB.[5].

Jiist po3po0KH aHaTi30BaHOTO aBTOMATHU30BAHOTO IMOIIYKY OOJIiK
3pa3KiB MiJIOIIB B3YTTS 1 CIIIB B3yTTs, BUSBICHOTO Ha MICIli TOIT,
MIPOBOJIMBCS 32 KAPTKAMH PYYHHM IONIYKOM. 301IbIIeHHS 00CsTy 1H-
(hopmarrii, a TakoXkK Tacy, HEOOXiTHOTO Ha MOIIYK, BUMAarajii CTBOPCH-
HsI KOMIT FOTepPHOI 0a3u TaHuX.

VY poboti Opanu ydacTb I’ATh OKpYriB momiuii, l'ommanaceka
IIKOJIa KpUMiHaNIBbHOT modinii i HarionanpHa cynoBa HaykoBa j1a0o-
paropis. Criouarky OyB BUKOHAHHM OIS Kiacu(DiKaliiHAX CUCTEM
B3YTTS, SKi BHKOPHUCTOBYIOTHCS B TOJIIEHCHKUX CIIy)k0aX IesKuX
IHIIUX KpaiH CBiTy. AHaJ3 3aCBiIUUB, 10 KiIacU(iKaIiiHI CHCTEMH
B3yTTs B ABcTpadii, BenmukoOpuranii Ta B Himeuuuni matots Oararo
cinbpHOTO. TOMY, OCHOBOIO HOBOI 0a3u JaHUX cTaja KiacudikaiiiitHa
cucrema mifgoms B3yTTsd Himeuunnu, y AIIIC Gyno BHeceHO OMM3BKO
800 300pakeHb.

Crmigga Ta eKCIepTHA MpaKTUKa 3acBiAUye, MO0 KPIM CIIemiai-
30BaHUX MPOTPaM y TIPaBOOXOPOHHHUX OpraHaX MOXKYTh 3HAHTH CBOE
3acTOCYBaHHS 1 0a3u JaHWX, SKi CTBOPIOIOTHCS Ha ONTHYHHUX KOM-
nakt-auckax (CD-ROM) st macoBoro kopuctyBava.[2].

HeoOxinHo 3a3Ha4UTH # Te, 0 PO3BUTOK aBTOMATU3alii popmy-
BaHHS, BEJICHHS 1 BAKOPUCTAHHS KPUMIHAICTUYHNUX KOJICKIIiH BU3HA-
YeHO KapAWHAJIHHUMH 3MiHAMH (DOPM BHKOPHUCTAHHS KOMIT IOTEPHUX
TEXHOJIOTIH 1 TIporpaMHOTO 3a0e3nedeHHs y chepi 60poThOH 3i 3I10-
yuHHICTIO. Ha ChOTO/HI TpWKIIaJHa MporpaMa 3 aBTOMaTH30BaHOTO
BEJICHHS OY/Ib-sIKOT KOJICKIIi JTOBiJKOBO-AOMOMIXXHOTO OOIIKY aBTO-
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HOMHA 1 He TIOB’s13aHa 3 aHaoriyHuMH. Lle yacto npu3BoauThH 110 1Iy-

OroBaHHS sIK iH(OpMaLlii, TaK 1 MPOrpaMHOTO 3a0€3MeUeHHS, a TAKOXK

JIO0 BiJICYTHOCTI HAJIGKHOT B3aeMOIii MK ciyx0amu. Ha BinMiHy Bif

Tporpam, sKi JTOMIHYIOTh CHOTOHI, aKIIEHT PO3POOKH TPOTPaMHOTO

3a0e3IedeHHs] 3MINIYEThCA y HampsiMi B3aeMOJiFOYHX (KIIIE€HT-Cep-

Bep) mporpaMHuX 00’€KTiB. «3a pealizallii 00’€KTHO-OPiEHTOBaHOTO

miaxony B iH(GOpPMaLiiiHIi TEXHOJIOTIT MOHATTS MPUKIAAHOT Mporpa-

MU 3HHKHE. [1 Micue 3aiiMyTh iHpOpMAaIiiiHi Mepexi 3i CTpyKTypamu

JIETAJTHHO OTPAIlbOBAHUX 00’ E€KTIB, 3aTHI B3a€MOIISATH B PCATHBHOMY

gacin.[1].

BucnoBku. Ilepexin Ha HOBY iH(OpMaIiiHy TEXHOJOTIIO 3a
YMOBH HAJIGKHOTO (piHAaHCYBaHHS 1 00 €THAHHS 3yCHJIb YCIX CIIy:KO
JIO3BOJIUTH: SIKICHO 3MIHHMTH iH(OpMaliiiHe 3a0e3medeHHs 1 B3ae-
MOJIIO MiZPO3IiTIB EKCIePTHO-KPUMIHAIICTHYHOT CIYOH; 3HA4YHO
ABTOMATU3YBATH TPAII0 EKCIEepTiB; IHTErpyBaTH aBTOMATH3allil0 iH-
(hopMaIiifHO-TIONTYKOBOI CHCTEMH KPUMIHATICTUIHOTO TTPU3HAYCHHS;
oOMiHIOBaTHCS iH(bOpMaIli€ro Yepe3 CUCTeMy Tepenadi JaHuX 3 Mif-
po3ninamu MBC Ta iHIIMMU MPaBOOXOPOHHUMH OpraHaMH, a TaKOXK
yepe3 HB [aTepniony — 3 ekcriepTHUMU cHCTEMaMHU 1HITUX KpaiH.
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Kanyx C.B. ABTomMaTu3oBaHi iHpopmaniiiHo-nomyKoBi cucTeMH HATYPHUX
KOJICKIii.

CTaTTsi NPUCBSYCHA PO3IIISIY ACTIEKTIB MO0 JOMYCTUMOCTI Ta MPaKTHYHOT He-
00XiTHOCTI BUKOPHCTAHHS 3ac00iB aBTOMATH3aLil B poreci (opMyBaHHS U QyHKII-
OHYBaHHSI KPUMiHaJIiCTHYHO-/I0BIIKOBHX, 30KpeMa, HaTypHUX Kouekiii. Lleit Baxn-
BUIl HampsiM TisTIBHOCTI NPABOOXOPOHHHUX OPraHIiB 3aKOHOMIPHO OOYMOBIICHHUH IIe
1 JIOTIKOK JIepyKaBHOI MOJITUKU Yy il cdepi, a 30KkpeMa, HeOoOXiTHICTIO MOOYyI0BH
€JIMHOT KOMIT FOTePHOI iH(GOpMAIiiHOT CHCTEMH MPAaBOOXOPOHHUX OPraHiB 3 MHUTaHb
00pOTHOM 31 3TIOUHHHICTIO

Korouosi ciioBa: HatypHi Kosekii, iH(OpMaLifHO-TTONTYKOBI CHCTEMH, OOJTiKO-
Ba iH(poOpMaNis, TOBiIKOBO-iHpOpPMAIiiHI ciryKOH, aBTOMaTH30BaHi-iH(pOpMaILiifHO
TIOIIYKOBI CHCTEMH, EJIEKTPOHHI KaTaJOTH, eIEKTPOHHI OB THHKH.

Kanyx C.B. ABToMaTH3HpOBaHHbIe HH(GOPMALOHHO-TIOUCKOBbIE CHCTEMBbI
HATYPHBIX KOJLIEKIIMIi.

CTaThs TMOCBSILICHA PACCMOTPCHHIO ACIIEKTOB OTHOCHTEIBHO JOMYCTHMOCTH U
MPaKTHYECKONH HEOOXOANMOCTH MCTIONB30BaHHMS CPEICTB aBTOMATH3AIMH B ITPOLIECCE
(bopMupoBaHHs U (YHKIHOHUPOBAHHS KPUMHHAIMCTHYCCKU CIIPABOYHBIX, B YaCT-
HOCTH, HATYPHBIX KOJUICKIHIl. DTO BAXKHOE HANPABICHHUE [CATCILHOCTH MPABOOXpPa-
HHUTEJIBHBIX OPraHOB 3aKOHOMEPHO OOYCIIOBJICHO CII¢ M JIOTHKOM rOCyIapCTBEHHOM
MOJTUTHKH B 3TOH cepe, a B YaCTHOCTH, HEOOXOAUMOCTHIO MOCTPOCHHS SAMHOMN KOM-
MBIOTEPHOM MH()OPMAIIMOHHON CHCTEMBI MPABOOXPAHUTEIBHBIX OPraHoB 1Mo GOphoe
C MPECTYMHOCTBIO

KitoueBble cj10Ba: HaTypHbIC KOJUICKI[MH, HH()OPMAIIMOHHO-TOUCKOBbIC
CHCTEMBI, yueTHasI HH(OPMAIIHUSI, CIIPAaBOYHO-HH(POPMAIIHOHHBIE CITyKObI, aBTOMATH-
3UPOBaHHbIC HH(POPMAIIMOHHO MTOMCKOBBIC CHCTEMBI, SICKTPOHHBIC KATAJIOIH, HJICK-
TPOHHBIC CIPABOYHUKH.

Kaduk S.V. Automated information retrieval systems field collections.

Rational organization of criminal procedure and functioning forensic institutions
in modern terms the process of differentiation and integration of science those linked
inseparably with the following information to improve the quality of scientific research
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and timely implementation in the judicial and expert practice advanced scientific and
technological progress.

Dealing with the organization and efficient information retrieval with substantial
number of sources in modern conditions is impossible without the use of computer
technology. One of the main areas of computer technologies and expertise in
investigative activity is development of automated information retrieval systems. All
this fully applies to the accounting for business organizations functioning forensic
and reference, including field collections. Today accounting activities are based on
the use of modern advances in telecommunication and computer technologies. These
technologies provide a real opportunity to transfer accounting information instantly at
any distance, except for loss or distortion, combine separate records in computerized
information systems and integrated databases, automatically analyze information and
identify relationships between certain objects.

It should be noted also that the development of automation formation,
maintenance and use of forensic collections defined by dramatic changes in forms
of computer technologies and software in the fight against crime. At present, the
application of automated driving any collection reference and auxiliary accounting
autonomous and not connected with the same. This often leads to duplication as
information and software, as well as lack of proper interaction between services.
Unlike programs that dominate today, the focus of software development is shifting
towards interactive (client-server) software objects. «With the implementation of
object-oriented approach to information technology concept application away. Will
take her place information networks with structures elaborated objects can interact
in real time.

Keywords: in situ collections, information retrieval systems, accounting
information, reference and information services, automated information-retrieval
systems, electronic catalogs, electronic directories.
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Konoc 1.B. Exonoriuna cmiBmparsg Ykpainu ta HATO.......
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MPOBJIEMHW KPUMIHAJIBHO-ITPABOBOI,
KPUMIHAJBHO-BUKOHABYOI TA
KPUMIHOJOTTYHOI (ITPOPLIAKTHYHOT)
HHOJITUKHU 231

Jlymax T.B. Ilpo nesiki mpoOneMHi MATaHHS
KpUMiHAIBHO-TIPABOBOI MOMITHKH y cepi O0poThOH 3
HE3aKOHHHMM TTOBOJUKEHHSM 13 CHeLiaIbHIM
TEXHIYHUMH 32C00aMH HETTIACHOTO OTPHMaHHS

THOOPMAITIT ..ottt e 231
IMUTAHHA KPUMIHAJIBHOI'O
CYAJOUUHCTBA 250
Kaoyx C.B. ABromaTrn3oBaHi iHpOpMaIiHHO-MOUTYKOBI
CUCTEMH HATYPHUX KOJCKITIT ...evverereeereenreereeieereeseeneennes 250
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HaykoBe Bunanns

AKTyaJlbH1 TPOOJIEMHU BIOCKO-
HaJICHHS YNHHOTO 3aKOHO/1aB-
CTBa YKpaiHU

Bumyck 37

30ipHUK HAyKOBHUX CTaTei
B penaxiiii aBTOpiB HAyKOBUX CTaTeH

Komm’rorepHa BepcTka 1 mpaBka Irop KO3MY

[Tinmucano no apyky 03.11.15 dopmar 60x84/16. Ila-
nip opcernuit. ym.apyk.apk. 13,9 Haknag 300 mpum.
3am. Ne01/15-16.

BinnpykoBano B FOpuanaHomy iHCTUTYTI
JIBH3 «lIpukapnarcbkuii HaIlllOHAIbHUN YHIBEPCUTET
imen1 Bacuna Credanuka»

76018, m.IBano-®dpaHkiBChK, Byi. [lleBuenka, 44a
e-mail: lawdept@pu.if.ua



