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AKTyanbHicTh TeMH. Po3misay muTaHb CyJOBOTO MpEICTAaBHU-
IITBA B IIUBIIFHOMY IIPOIICCi, Tepeadadae, KpiM iHIITOTO, A0 CIiHKCHHS
ix cy0’exriB. Ha choronHi cynoBuii mpeacTaBHUK € 000010, 1110 Oepe
y4acThb y PO3IVIsIIi CHpaBH 3 CaMOCTIHHMM NpOLECyalbHUM CTaTy-
coM. UnHHE 3aKOHOJaBCTBO HE 3aKPITLTIOE TIEPEITIKY 0Ci0, SKi MOXKYTh
3MIACHIOBATH MPEICTABHUIIBKI MMOBHOBaXXCHHS, MPOTE BCTAHOBIIIOE
P71 BUMOT, SIKUM Taki 0coOM MMOBUHHI BianoBigaTu. Hezapaxkaroun Ha
ITUPOKE BUCBITIICHHS B JIITEpaTypi MUTAHHS MPO BUMOTH JO OCOOH
CYIOBOTO IMpPEACTAaBHHUKA, iICHY€ HEOOXiJHICTh MOBEPHYTHUCS 10 HOTO
PO3IISLY, OCKUTBKH 11€ 00YMOBIICHO CYNEPEYHOCTSMHU, BUHUKAIOUUMHU
Ha TIPaKTHII, Ta HEOOXITHICTIO iX YCYHCHHS.

Cran nociaimkeHnsi. [lutaHHs CymoOBOro mpeiCcTaBHUITBA He-
OZIHOPA30BO JIOCIIIXKYBAIOCS B JITEpaTypi; Tak, KpPiM YHCICHHUX
cTaTel Ta MOHOTpa(IYHUX TOCITIHKEHb 3 JaHOI TEMaTHKH, MOKHA
BHUIUTHTH ucepraniiiai nocnimkenns [LA. [laBnynuka ,,[IpencraBau-
LTBO B IIMBIIbHOMY miponieci Ykpaiau” (2002 p.), C.A.YUsankina ,,/{o-
OpOBUTEHE TIPEICTABHAIITBO Y IMUBUTEHOMY Tporieci Yipaiaum™” (2005
p.), [.3. Jla3wko ,,IIpaBoBa mpupoma mpeacTaBHUIITBA y UBUIEHOMY
mporeci” (2006 p.), C.C. buukoBoi ,,l [uBiiabHMIT TIpOIIECYyaIbHUH ITpa-
BOBHI CTaTyc 0ci0, sSKi OepyTh y9acTh y CIpaBax IMO30BHOTO IPOBa-
mkenHs” (2011 p.), J.B. IBanuynuHIs ,,3akOHHE TPEICTaBHUIITBO B
nuBLIbHOMY Tipomieci” (2012 p.) Ta iH.

Meta nocaigkenHs. /[ana cTarta Mae Ha METi PO3TISIHYTH T10-
JIOKEHHSI YHHHOTO IMPOIECYaThHOr0 3aKOHOABCTBA Ta MPABOBOI JIOK-
TPHUHU CTOCOBHO BHMOT I1I0JI0 (hi3UYHUX 0Ci0, SIKi MOXKYTh BUCTYTIATH
CYIOBHM TIPEJICTABHUKOM B ITUBUTEHOMY TIPOIIECi, Ta CHOPMYITIOBATH
MPOMO3ULi] 1010 BAOCKOHAJICHHS YAUHHOTO 3aKOHOIABCTBA 3 JAHOTO
MUTAHHS.

OcHoBHmiT BUKJAJ. 32 3arajJbHUM NPaBUIOM, BUXOASYH 3 TIO-

noxenb cT. 39-41 HIIK Ykpaiau, mpeacTaBHUKOM y Cyai MOXe OyTH
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ajBokaT abo Oyyb-sika iHIIa 0co0a, sika A0CATIa TOBHOMITTS, Ma€ 11H-
BUIBHY TPOLECYaIbHY JI€3/IaTHICTh, HAJICKHO TOCBIAUCHI MTOBHOBA-
JKeHHS Ha 3A1MCHEHHS MPEICTaBHUIITBA B CYJIi 32 YMOBH BiJICYyTHOCTI
repenoaYeHnx 3aKOHOM TMEPEITKO/T II0/I0 BUKOHAHHS MPEICTaBHUIIb-
kux pynkmii [1, ¢. 345]. Takum ynHOM, Aifode MpoIecyaIbHe 3aKOHO-
JABCTBO HAILOI JIep>KaBU HAa JaHUI MOMEHT HE MICTHTb 3aKPiIJICHOTO
Mepestiky 0ci0, sIKi MOXKYTh 3/[IHCHIOBATH CYJIOBE IPEIICTAaBHUIITBO.

OO00B’SI3KOBOIO 03HAKOIO CYy0’€KTIB MUBLILHOTO MPOLIECYATBHOTO
paBa, siKa JI03BOJIsA€ M BCTYMATH B IUBUTBHI MTPOIECyaIbHI IPaBOBI-
HOCHHU 1 OYTH HOCISIMH TIPOIECyaIbHUX TIpaB Ta 000B’sI3KiB, € HASIB-
HICTh y MpeJICTaBHUKA IIUBLIBHOT POIIECYaIbHOT IPABOCYO €KTHOCTI
[1, c. 345]. Sk Bin3nauus J[.B. [BaHuynuHes, mporecyaabHe 3aKOHO-
JIABCTBO BHCYBAE Psi/I BUMOT JI0 TAKOTO YYaCHHKA [IUBLILHOTO MPOLIe-
CY, OKpPECIIIOI0UYH TaKUM YHHOM, K1 Cy0’ €KTH MOXKYTh BUKOHYBaTH Y
Cyai poJib CyIOBOTO TIpeacTaBHuKa [2, ¢. 101].

BBaxkaeMo, 1110 MO>KHA BUIIJIATH 3arajibHl BAMOTH LIOAO IIUB1JIb-
HOI TIPOIECYalIbHOI MPaBOCYO’ €KTHOCTI MpencTaBHuKa (000B’SI3KOBI
JUTSE OyJTb-SIKUX CyO’€KTiB, IO 3IHCHIOIOTH CYJI0BE MTPEICTABHHIITBO),
a TaKOX CreliaibHi BUMOTH (BCTAHOBJICHI 11l OKPEMHX BUIIB CY0’ €K-
TiB, 1110 3/1IHCHIOIOTh CYIOBE ITPEJICTABHUIITBO).

B sxocTi 3aransHUX MOKHA pO3MIsiiaTH BCTaHOBJeHI 4. 1 ctT. 40
HITK Ykpaian Bumoru st Gi3uIHEX 0ci0, 10 MOXYTH OyTH TIpoIIe-
CyaJIbHUMU NpeAcTaBHUKaMU. 3a y3araibHeHHsM B.B. Komaposa, 1e
MOXJIMBO 32 HAassBHOCTI TAKHX B3a€MOIIOB’I3aHUX YMOB:

a) TOCSITHEHHSI IOBHOJITTS — BICIMHA/IIISITH POKIB;

0) HasIBHOCTI MTOBHOI I[UBLIBHOT MPOLIECYaIbHOT JII€3/1aTHOCTI;

B) HAJIXKHO TIOCBIJYCHUX IMMOBHOBAXCHDb Ha 3MIHCHEHHS TIpE-
CTaBHHUIITBA B cyi [1, c. 345].

[lepma 3 Bka3aHUX YMOB MOTpeOy€e TIEBHOTO YTOUHEHHS, OCKLTb-
KM, 3 OJHOTO OOKYy, 32 3arajlbHUM MPaBUJIOM, HasIBHICTh TIOBHOI LU-
BUTLHOI TIPOIIECYabHOT JII€3aTHOCTI HE 3aBXKIM OB’ sI3aHAa 3 JIOCSAT-
HEHHSIM 0Cc00010 OBHOJIITTS. Buxoasuu 3 nonoxens 4. 3 ct. 29 LIK
VYkpainu, HemoBHOMITHS (i3uuHa 0coba MOXke HaOYTH LMBIIBHOI TIPO-
IecyarbHOI JI€3MaTHOCTI y pa3i peecTparlii murrody 3 MOMEHTY HOTO
peectpariii, a Takox iif MOke OyTH HaJJaHO Y BCTAHOBJIICHOMY TTOPSIKY
MIOBHY IIUBUIBHY Ji€3AaTHICTh. OHAK, 3 IHIIOr0 OOKY, aHaJi3 YHHHUX
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nosioxkenb 4. 2 cr. 39 LIIK Ykpainu nae nincrasu nmorogutucs 3 B.B.
KomapoBuM, 1110 HaOyTTsI TAKUMU 0COOAMHK ITOBHOT IIUBIJIBHOT IIPOIIe-
CyaJTbHOT JII€3IaTHOCTI IO TOCSTHEHHS MIOBHOMITTS HE HAaIa€ iM IIpaBa
OyTH TIpencTaBHUKOM Y cyai [1, ¢. 346]. [ammmu cioBamu, ocoda 10
HACTaHHsI MOBHOMITTS HA0YBa€ UBIIHLHO-TIPOIIECYANIbHY Ji€3/1aTHICTD
CTOPOHU a0 TPEThOI 0COOM B CEHCI 37JaTHOCTI 0COOUCTO BECTU CBOI
CIPaBH B CY/I 1 JOPyYaTH IX BEJICHHS MPEICTAaBHUKY, IPOTE BOHA T103-
0aBJeHa MOMKJIMBOCTI TIPEJICTABISTH B Cy/i iHTEpecH iHmMX ocib [3,
c. 246-247].

Boarowac B miTeparypi BUCTOBIIOIOTECS TPOTIO3UITii BHECTH 3Mi-
HU B ynHHY penakiito ct. 40 LII1K Ykpainu, 3rigHo SKux nmpaBo ocodu
BHCTYTIATH MPEICTABHUKOM B CyJIi OBHHHO ITOB’SI3yBaTHUCS 3 HAOyT-
TSIM TIOBHOT TIPOIIECYaTBHOT JII€3aTHOCTI, a HE IOCSITHEHHSIM [TEBHOTO
Biky. Tak, Ha nymky C.A. UBaHKiHa, BiANOBiIHE MONOXKEHHS CT. 40
HITIK Yxpainu cimig BHKIACTH y Takii pemakiiii: ,,[IpeacraBHuKoM y
cymi Moke OyTH aIBOKaT a0o iHIa 0c00a, sika Ma€e MUBLTHHY POIIECY-
aIbHY JII€3AaTHICTh 1 HAJIGKHO TIOCBITYCHI TTOBHOBAKEHHS Ha 3iiiC-
HEHHS MpeACTaBHULTBA B cyai” [4, ¢. 71]. B minomy mu moromxye-
MOCSI 3 HEOOXiJJHICTIO 3aKpIMHUTH B MPOLIECYaTbHOMY 3aKOHOJABCTBI
IpaBa HETMOBHOJITHIX OaThKIB 3IHCHIOBATH 3aKOHHE MPEJICTABHUIITBO
TpaB Ta IHTEPECiB IXHIX MIiTeH, OCKITBKY MOonokeHHs CT. 39-40 L{ITK
VYkpainu BCTYIaroTh B CYNEPEUHICTH 3 MOJIOKEHHIMH 4. 1-2 cT. 156
CimeliHOTO KOZIeKCy YKpaiHU: HETOBHONITHI 0aTbKM MalOTh TaKi K
mpaBa Ta 000B’SI3KU IIO/I0 JAUTUHM, SK 1 MIOBHOMITHI OaThKHU, Ta MO-
XKYTb 1X 3/IIHCHIOBATH CAMOCTIHHO; HETIOBHOJITHI 0aThKH, K1 JIOCATIIH
YOTUPHAISTH POKIB, MAIOTh MPABO HA 3BEPHEHHS JIO CYIy 3a 3aXH-
CTOM TIpaB Ta IHTEPECIB CBOET TUTHHH.

Takox 3micT momoxens 4. 2 ¢T. 39 LITK Ykpainu BUKTIOUa€E MOX-
JIUBICTh BUKOHAHHS TIOBHOBa)KEHB CYIOBOTO NIPEJCTaBHUKA 0CO0aMHU,
LUBIJIbHA JII€3ATHICTH SIKUX OOMEXEHa, OCKIIBKH 1XHI MpaBa, cBO0OO-
JIV Ta IHTEPECHU B CYJIi 3aXHIAI0Th 3aKOHHI MPEICTAaBHUKHY.

Ilo cTocyeThCcsi HAsIBHOCTI B OCOOM HAJIEKHO MOCBITYCHUX I10-
BHOB@)XCHb Ha 3/1IHCHEHHSI ITPEJCTABHMIITBA B CY/Ii, TO JaHE IMOJIOKCH-
HS B JITEpaTypi pO3MIAAETHCS Y SIKOCTI OFHIET 13 DyHIaMEHTATBHUX
3acajl IUBLIBHOTO CynouuHcTBa [4, c. 138].
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[Ipote € mie ofHA € yMOBa, 3a SIKOi Ta YM 1HIIIA 0C00a MOXe OyTH
MPOLECyaTbHUMH TPEJACTABHUKAMU — BIJCYTHICTH OOMEXKEHbB I0JI0
3MIHCHEHHS CYI0BOTO MPEACTaBHUIITBA. ToMy He BUIIaAKOBO, 1o C.C.
budkoBa BkazaHMii BUIIE MTEPEITIK BAMOT, HCOOX1THUX IIJIST 3MIHCHEHHS
MIPEJICTAaBHUIITBA, TOTIOBHIOE III€ OJHUM ITYHKTOM — HE BXOAMTH JI0 Tie-
peiky oci0, Bu3HaueHuX y 4. 2 cT. 40, ct. 41, 4. 5 ct. 44 LIIK Ykpainu
[5, c. 341].

Tak, Buxomsun 3 monokenb cT. 223 CK VYkpainu, 3asBHUKU B
CIpaBax OKPEMOI0 IPOBAJPKCHHS IMPO YCHHOBJICHHS TUTHHU CBOE
MpaBO Ha 3BEPHEHHS JI0 CyAy MOXYTh peaji3yBaTH JHUIIIe 0COOWCTO,
a B IOAAJIBIIIOMY, BiAmOBigHO 10 4. 1 ct. 254 IIIK VYkpainu, noBuHHI
TaKOXK 0COOMCTO OpaTH y4acTb y po3IIsiji cpaBu (OJHAK, K Big3Ha-
yae B.B. KomapoB, B 0cTaHHBOMY BUTIQJIKy BOHH HE T1030aBJICHI Mpa-
Ba TAKOK MaTy IpU I[bOMY TIpeJicTaBHuUKa [1, c. 744]).

CTOCOBHO IHIIMX BCTAHOBJIEHHWX TIPOLECYaTbHUM 3aKOHOIAB-
CTBOM OOMEXEHb MO0 3IMCHEHHS CyHOBOTO TPEACTaBHUIITBA MO-
YKEMO BUAUTUTH HACTYITHI:

1. HEMOXIIMBICTh TIOEJHAHHS CYJIOBOTO MIPECTABHUIITBA 3 1HIITH-
MU QopMaMH y4yacTi B HUBIUIBHOMY MPOIIECI.

Tak, BianoBigHo 10 4. 1 ct. 41 LIIK Ykpainu, He MOXKYTb OyTH
MIPEeICTaBHUKAMU B CyIIi 0COOH, SIKi TiFOTh y IIbOMY ITPOIIECi SIK CEeKpe-
Tap CyIOBOTO 3aCilaHHS, TIEpPeKiIamad, eKCIIEePT, CIeIiajicT, CBiOK.
3rigHo ct. 47 HIIK Ykpainu, BOHU HallexaTh JI0 YHCHA ,,IHITHX y4dac-
HUKIB CyZ0OBOTO PO3IVIALY, a JIiTeparypi iX BIAHOCATH 0 4HcCia 0cio,
SIKI CIIPUSIIOTH 3A1MCHEHHIO mipaBocyms [1, ¢. 225, 376-387]. Buxo-
JISTYM 3 1[HOTO, YMOBHO MOJIOHY CUTYAIliF0 MU MOXKEMO TTO3HAYUTH 5K
,»KOH(ITIKT cTaTyciB” y4acHHKa CyAOBOTO PO3MIALY; B JIiTEparypi Imo-
nokerns cT. 41 HITK Ykpaiau po3risimaroThes sIK Taki, M0 3aKpiTnTo-
0T ,,[IPUHITAI TIPOLIECyaTbHOTO HeCyMicHHITBA [5, ¢. 341]”.

2. HeMOXNHBiCTh TIOE€HAHHS CYIOBOTO MPEJICTABHUIITBA 3 TICB-
HUMHU BHJaMu mpodeciinoi gisutbHOCTI. 3rigHo 4. 2 ct. 41 HIIK
VYkpainu, cymai, TpOKypopH, CIifdi, MpamiBHUKH MiAPO3ILUTIB, IO
3MIACHIOIOTh OTIEPaTHBHO-PO3IIYKOBY iSUIBHICTH, HE MOXYTh OyTH
TIpEICTaBHUKAMHU B CYIi, KpIM BUITAIKIB, KOJIM BOHU MIIOTH SK TIPEI-
CTaBHUKH BIAIIOBITHOIO OpPTaHy, IO € CTOPOHOIO a0 TPETHOI OCO-
000 B CIIpaBi, YH sIK 3aKOHHI MMPEICTABHUKH.
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Ille omHier0 OOCTaBHHOIO, sIKA CBOIN CYTi € 00’ €KTUBHOIO TIepe-
LIKOJIOKO0 JUTSL HAJIC)KHOTO BUKOHAHHSI (DYHKIIIH CYZJOBOTO MPECTaBHU-
Ka, € KOH(IIIKT iIHTepeCiB MPH 3MIMCHEHH] CYIOBOTO MPEICTaBHUIITRA.

TyT MOXHa BUAUIMTH [1Ba aCHEKTH — HEMOKIIMBICTD NTPEICTABIIS-
TH B3a€EMOBHUKJIIOUHI IHTEPECH 1HIINUX OCI0 Ta HEOIYCTUMICTh CyIe-
PEYHOCTI IHTEpeCiB MpeICTaBHUKA Ta 0COOH, SKY BiH MPEACTABIISE.

o crocyerbes nepioro, To, 3riguo 4. 2 ct. 40 LIIK Ykpainuy,
OJlHA ¥ Ta X caMa ocoba He MOXKe OyTH OJIHOYACHO MPEJICTAaBHHKOM
1HITI01 CTOPOHM, TPETIX 0Ci0, AKi 3asABISIOTH CAMOCTIHI BUMOTH OO
TIpeaMeTa cropy adbo 0epyTh y9acTh y CIIpaBi Ha IpyTiit ctopoHi. Bin-
nmoBigHO 10 4. 5 ct. 44 LIIK Ykpainu, y pasi BiIMOBHU IIpeJICTaBHUKA
BiJ HaaHUX HOMY MOBHOBa)XEHb MPEACTABHUK HE MOXKEe OyTH y L
camiii cripaBi MpeJCTaBHUKOM 1HIIOT CTOPOHH.

CrienianbHi MOJOKEHHS MIOJ0 BPETYIIOBAaHHS KOHQIIIKTY iHTe-
peciB TpH 3MiHCHEHHI CYJOBOTO MPEACTABHHUIITBA MICTHTH 3aKOHO-
JAaBCTBO IIPO aABOKarypy. Tak, agBoKaTy 3a00pOHSETHCS YKIIQNATH
JIOTOBIp IPO HaJaHHs MIPABOBOI JOIOMOTI'H, a TAKOX 3000B’s3aHO BiJ-
MOBHTHCS BiJl BAKOHAHHSI TAKOTO JIOTOBOPY SAKILO:

- BiH HaJIa€ MMPaBOBY JOMOMOTY 1HIIIM 0cobi, IHTEpecH SKOi MO-
KYTh CYIIEPEUHTH 1HTEpecaM 0coOH, sika 3BEpHYJIACS IIOA0 YKIIaJIeH-
Hsl JIOTOBOPY TIPO HAJIaHHSI TPABOBOT JIOTIOMOTH.

- BiH € 4jeHOM ciM’1 200 ONMM3BKUM POIUYEM ITOCAT0BOI 0COOH,
sika Opaia abo Oepe ydacTh y TOCIOAAPCHKOMY, IMBUTLHOMY, aIMiHi-
CTPaTUBHOMY CYIOYHMHCTBi, KpUMiHAJIbHOMY MPOBAaKECHH1, PO3IVIsII
CTpaBH PO aJMiHICTpaTUBHE MPABOMOPYIICHHSI, OO0 SKUX JI0 a/IBO-
KaTa 3BepTaloThCs 3 TPOIO3UIIIEI0 YKIIaICHHS JJOTOBOPY TIPO HAaIaHHS
paBoBoi moromoru (4. 1 cT. 28 3akony Ykpainu ,,[Ipo agBokarypy Ta
aTIBOKATCHKY MISTEHICTE ).

3aranom BBaxkaeMo OOIpyHTOBaHUM BHecTH 10 ymHHOTO L[ITK
VYkpainu nonoxeHHsl, KoTpe 0 3aKpiluiIo 3arajbHe IPaBUIIO: HE MOXKE
OyTH IpeICTaBHUKOM Ta 0co0a, iHTepecH KOoi cyrnepeyarsb iHTepecaM
IHII0T 0cO0H, SIKY HEOOXIHO MPEACTABIIATH Iij] Yac POy CIPaBU
(a. 3 ct. 41 UIIK VYkpaian).

Lo cTocyeThes IHITUX BUTIAAKIB HEOITYCTUMOCTI CYTIEPEIHOCTI
iHTepeciB MpeCTaBHUKA Ta 0COOH, SKY BiH MPEICTABIISIE, TO ITUTAHHS
KOJIi311 iHTepeciB MpH 31iHCHEHH] MPEACTAaBHULITBA IOPUINYHUX OCi0
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JIOCTAaTHBO YaCTO PETYIIOIOTHCS 3a JOMIOMOTO0 PI3HOTO POAY ,,KOICK-
CiB KopIiopaTtuBHOI eTukH” (SIK pukiaf - ,,Koxekc ernku [IAT ,,Kpeno
bank” [6]) un iHmmX noAiOHMX JTOKaNbHUX akTiB. [Ipu npomMy MoxHA
BII3HAUNTH, IO TIPH BUHUKHCHHI TMOAIOHOI CHTYyaIlii 3aKOHOAABCTBO
3000B’s13y€ aBOKATa BiIMOBHUTHUCS BiJl HA/IaHHS MTPABOBOI JIOTIOMOTH,
a KOJICKCH KOPIOPATUBHOI €TUKU — MOBIJOMUTH KOMIIETCHTHY OCOOY
oprasizailii, BiJ{ IMEHi SIKOi Ji€ MPEJICTAaBHUK, PO BUHUKHEHHS KOH-
¢uikTy iHTEpECIB.

B iHIIMX BUMaaKax AOrOBIPHOIO Ta CTATyTHOI'O MPEACTABHUIITBA
(TIpencTaBHAIITBA IOPUANIHUX 0CI0) TUTAHHS TIPO KOH(IIIKT iHTEpe-
CiB 3aJIMIIIAETHCS HEBPETYILOBAHUM, a MOXKIINBI HETATHBHI HACIIiIKN
3a BUOIp CyJIOBOTO MPEICTABHUKA MTOKIAIAIOTHCS HA 0CO0Y, sKa HOro
MpU3HAYMIIA.

OxpeMo cIliJ] 3BepHYTH yBary Ha MUTaHHS KOHQIIKTY iHTepeciB
TIpH 3IHCHEHHI 3aKOHHOTO MPEICTaBHAUITBA. TyT MOXKHA Bi3HAYUTH
JIeKiTbka MOMEHTIB: a) MPU 3aKOHHOMY TNPEACTAaBHUIITBI B 0araTrbox
BHITaJIKaX OCOOM, SIKUX TPEACTaBIAIOTh, Yepe3 OOMEKEHY MpOoIecy-
albHY Ji€31aTHICTh a00 X CBOIO THMYACOBY BiJICYTHICTb HE MarOTh
MOJKJIMBOCTI CaMOCTIHHO 3aXHIIATA CBOI IHTEPECH, a B PSJIi BHUIIA-
KiB — iX ycBijoMHTH; 0) Cy/I0BE TPEICTABHUITBO — II€ JIUIIIE OJUH 3
HaIPSIMKIB TisTEHOCTI 3aKOHHOTO MPEACTAaBHUKA, a CaMe BUHUKHCHHS
3aKOHHOTO TIPEICTAaBHUIITBO, SIK TIPABUIIO, BUHUKAE PaHIiIIe, 3iCHIO-
€THhCSI TPUBAIIUI Yac 1 HEe TIOB’s3aHE 3 KOHKPETHUM CYJIOBHM PO3IJIsi-
JIOM; B) BUHHKHEHHS ITIOBHOBA)XCHb 3aKOHHOTO TMPEJCTaBHHUKA B CY/i
MOB’si3aHe 3 HASBHICTIO Y 0COOM BiMIOBIHOTO CTaTycCy, HAOyTOTO B
paMKax MarepialbHUX MPAaBOBIIHOCHH; I') Y 0COOH, SIKY MpPEICTaBIIsi-
IOTh B CY/Ii, TOCTaTHHO OOMEKEHI MOKIIMBOCTI YCYHYTH CBOTO 3aKOH-
HOTO TPEACTaBHUKA BiJ] y9acTi B CyIOBOMY pPO3TIIsmi. BpaxoByrodu
BHKIIaJICHE, 3a100iraHHs KOH(IIKTY iHTepeCiB 3aKOHHOTO TPECTaB-
HUKa, Ta 0COOH, SIKy BiH MPEJCTABISIE, - JOCTATHBO CKIAIHUNA MeXa-
HI3M, TTOB’SI3aHUH 3 CaMOI0 TPOIICYyPOrO MTPU3HAYCHHS TaKOTO TIPE/I-
CTaBHMKA Ta KOHTPOJIO 32 HOTo MisUIBHICTIO 3 CTOPOHH CYJy, OpraHiB
OITIKM Ta MIKJIyBaHHA 1 iHIUX cy0’ekTiB [2, ¢. 101-127, 152-190]. Ha
PIiBHI MPOIIECYaTHLHOTO 3aKOHOIABCTBA BKa3aHUH HEMOJIK MOKHA YCY-
HyTH BHeceHHsM 10 cT. 41 HIIK Ykpainu Bka3aHOTo BUILE 3arajIbHO-
IO TIOJIOKEHHSI, 3T1JTHO SKOTO MPEICTAaBHUKOM, B T.4. i 3aKOHHUM, HE

99

HHALVLD XUdOMAVH NUHJIGE



35IPHUK HAYKOBUX CTATEU

Pycun O.10.

Moxe OyTH ocoba, 4ni iHTEepecH B JaHOMY CYIOBOMY PO3IVIALI CyTie-
pedars iHTepecaM ITi O YHOTO.

Sk yke BKa3yBaJocs, iICHYIOTh TaKOK CIeliajbHI BUMOTH, BCTa-
HOBJICHI TSI OKPEMUX BUIIB CYO’ €KTIB, IO 3AIHCHIOIOTH CYI0BE TIPe/I-
CTaBHUUTBO. [Ipy 1IbOMY LIJIKOM CIYLIIHMM € TBEPIUKEHHS, 10 TakKi
crienianbHi BAMOTH KOHKPETU3YIOTHCS MOJIOKEHHAMHU MaTepialibHOTO,
a He MpoliecyalbHOro 3aKOHOAAaBCTBA [2, ¢. 101]; mpUHIMIIOBUM TYT
€ HasIBHICTb B 0COOM IIEBHOTO CTaTycy, 0€3 4Oro BOHA HE MOXE B3SITH
y4acTh B MPOIIECi B IKOCTI MpeICTaBHUKA.

IIfo crocyeTbcst OOTOBIPHOTO MHPEACTABHULTBA Y LMBIIBHOMY
IpOIIeC, TO, SIK BKA3y€ThCS B JIiTEpaTypi, HOro MOXKYTh 3/1iHCHIOBATH,
IepuI 3a Bce, 0coOH, sIKi MAIOTh CTAaTyC aJ{BOKaTa.

Buxonsum 3 MONOKEHb YWHHOTO 3aKOHONABCTBA, aJBOKATOM
Moxe Oyt QizuuHa ocoba, sika Mac MOBHY BHUILY IOPUIAMYHY OCBi-
Ty, BOJIOJIE AEPKABHOIO MOBOIO, Ma€ CTa)X POOOTH B TaTy3i IpaBa HE
MEHIIIE JBOX POKIB, CKJana KBamiQiKamiiHWNA ICIIAT, IpOKUIIIa CTa-
JKyBaHHS (KpiM BUTAJIKiB, BCTAHOBJIEHMX 3aKOHOM), CKJIaja MPHCATY
a/IBOKara YKpaiHM Ta OTpuUMajia CBiJOLTBO MPO MPABO HA 3aHSTTS aj-
BOKATCBHKOIO AistTbHICTIO (4. 1 cT. 6 3akony Ykpainu ,IIpo agBokary-
Py Ta aJIBOKaTchKy MisutbHICTB”). He Moxe OyTH ajgBOKaToM ocoba, y
BHITaJKaX, BU3HAYCHHX 4. 2 cT. 6 3akoHy YKpainu ,,[Ipo agBokarypy
Ta aIBOKATCHKY MisTbHICTE” . HasiBHICT, B 0COOM cTaTycy amBoKaTa
Ma€ BaKJIMBE 3HAUEHHS, OCKLIbKH, BUXOISIYU 3 IHOJIOKEHb YMHHOTO
3aKOHOJABCTBA, JIUIIE Ti 0COOH, 110 MAIOTh CTaTycC aJBOKaTa. 30KpemMa
JIUILE aJIBOKATH, Ha BIIMIHY BiJ iHIINX cy0’€KTiB, MOKYTh HaOyBaTH
MPeACTaBHUIIBKUX TTOBHOBAKEHb HA ITiZICTABI JOTOBOPY MPO HAIAHHS
MPaBOBOI JIOMIOMOTH, KOPHCTYBATUCS B TIPOLIECI CYIOBOTO PO3IIISIITY
BCTAHOBJICHUMH TPOQECIHHIME TIpaBaMH Ta TapaHTIsIMH aIBOKaT-
CBKOT JiSUIBHOCTI, 3BEPTATUCA 3 aIBOKATCHKUMHU 3aIIUTAMH Ta iH.

[Ilo crocyerscst iHIIMX CyO’€KTiB, 110 HA JAaHUKA 4Yac MOXKYTh
3IilicHIOBATH SIK Ipodeciiine (Cy0’eKTH MiANPHEMHHUIIBKOL AisTTBHOCTI
Ha ITiJICTaBi JJOTOBOPIB MPO HaJlaHHS MPABOBHX MOCIYT), TaK 1 HEMPO-
(eciiine (iHIMMH Cy0’€KTH Ha TACTaB1 JOTOBOPIB JOPYUCHHS) I0TO-
BipHE TIPEACTaBHUIITBO, TO 3aKOHOMIABCTBOM IOJI0 HHUX SIKIChH CIIEITi-
aJbHI BUMOTH HE BHCYBarOThcs. Lle € cTtocyerhes i 0ci0, sKi MOXKYTh
3I1MCHIOBATH CTAaTyTHE MPEICTaBHULUTBO (IPEACTAaBHULITBO IOPUIANY-
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HUX 0ci0): 5K 1 MpH JOTOBIpHOMY MpPEACTABHHUITBI (KpiM NpeacTaB-
HUIITBA aJ]BOKATOM), TIOBHOBAYXCHHSI 0COOM Ha 3/IIHCHEHHS CYJI0BOTO
MPEICTAaBHUIITBA TiATBEPKYIOThCS JOBIPEHICTIO, @ TOMY CyJ, BCTa-
HOBUBIIY HAsSBHICTH B OCOOW TPOIECYalbHOI MI€3MaTHOCTI Ta Tie-
peBipHUBIIY ii TOBHOBAXKEHHSI, TOMYCKa€E i O y4acTi B MHUBUILHOMY
MIpOIIeCi y SIKOCTI PeACTaBHUKA. B 0CTaHHBOMY BHITAJIKy CIICIliaJIbHI
BHMOTH I[OA0 0COOU MpPEACTAaBHUKA TAKOXX MOXKYTh OyTH BCTaHOBJIE-
HI B 3aKOHOJIAaBCTBI, YCTAHOBUMX JIOKYMEHTaX YM IHIIUX JIOKAJIbHUX
aKkTax IOPHIMYHOI 0cOOM, a TakoK Oe3rmocepenHbO B JIOBIPEHOCTI i
TTOB’SI3yBaTHCS 3 HAIBHICTIO B 0COOM IMEBHOTO CTaTyCy (SIK TIPaBUIIO —
riepeOyBaHHS Ha BiJIMOBIIHIN TIOCaIi).

Jlemo 1HIIOO € CUTYaLlisl 3 3aKOHHUM IMPEICTaBHUIITBOM, OCKiIb-
KM, SIK 3a3HAYAETHCS B JIITEPaTypi, HOBHOBAaXEHHS 3aKOHHOTO IPE-
cTaBHMKa ()i3WYHOT 0COOM MiATBEPKYIOTHCS JOKYMEHTaMH, IO
MiATBEPKYIOTh HOTO TIpaBOBUE cratyc [5, ¢. 339]; TakuM 4mHOM,
3aKOHHE TPEACTABHUIITBO MOXKE 3IIMCHIOBATH JIMIE 0c00a, Hamie-
Ha BITIOBIAHAM CTaTycoM (0aThKH, OMIKYH, MKITyBaJIbHUK, KOHCYII Ta
iH.). [Ipu npomy, SIKIO 3arajibHi BUMOTH 10 CYJOBUX NPEICTaBHUKIB
BHCYBAIOTBbCSl LIMBUIBHUM TIPOLECYaNbHUM 3aKOHOAABCTBOM, TO, SIK
Bijg3HauuB J[.B. [BaHuyaMHeLb, ClICIiaIbHI BAMOT'H KOHKPETH3YIOTHCS
MOJIOKEHHSIMU MaTepialibHOTO, & He MPOoIlecyalbHOTO 3aKOHOIABCTRA,
OCKUTEKHM BOHH 3aJI€’KaTh BiJ TOTO, XTO caMe 3 Cy0’€KTIB BUCTYyTAE Y
SIKOCTI 3aKOHHOTO TPE/ICTABHUKA, TaK K BOHH 3aJIe)KaTh BiJI TOTO, XTO
came 3 cy0’eKTiB BUCTYIA€E y SKOCTi 3aKOHHOTO NMPEJCTaBHUKA [2, C.
101]. Takox ciig BpaxoByBaTH, 110, K yKe BKa3yBaJIOCs, KOJIO 3aKOH-
HUX MPEACTABHHUKIB HE 0OMEKYEThCS MEPETIKOM, Mepe0aueHIM CT.
39 HIIK Ykpainu (0aThKu, yCHHOBIIOBAY1, OMKYHH, IMKITYBaJIbHUKH,
BHUKOHABIII 3aMoBiTy). Tak, 10 3aKOHHUX MPEACTaBHUKIB TAKOXK BiTHO-
CSITh MIATPOHATHUX BUXOBAaTeNiB [2, c. 124-125], koHcymiB [2, c. 68], a
IHIIHX 0CI0, BUSHAYEHHUX 3aKOHOM

BucnoBku. /litoue npouecyanbHe 3aKOHOAABCTBO HAILIOL JiepKa-
BU HE MICTHUTB 3aKpIINIEHOTO MIepelliKy 0ci0, sSIKi MOXKYTh 31HCHIOBATH
CylIOBE TIPEeNCTaBHUITBO. I 3MIHCHEHHS CyJOBOTO TIPEICTABHUIITBA
oco0a TOBIHHA BiAMIOBIIaTH 3arajbHi BUMOTAM 00 ITUBITEHOT ITPO-
[IeCyabHOI MPaBOCYO’€KTHOCTI MPEICTaBHUKA, 2 B OKPEMHUX BHITA]-
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Kax — TAKOX CIIEI[iaJIbHUM BUMOTaM, 1[0 BCTAHOBIICHI JIJISi OKPEMUX

BUJIIB Cy0 €KTIB, SIKI 31MCHIOIOTh CY/IOBE MPEICTABHUIITRO.

3araqTbHUMHA BUMOTAMH MO0 ITUBIILHOI MPOIIeCyaabHOI paBo-

Cy0’€KTHOCTI TIpEeICTaBHUKA, 10 000B’SI3KOBI1 IS OYIb-IKUX CYO’ €K-

TiB, K1 3IICHIOIOTH CYJIOBE IIPEACTABHUIITBO, €: HASIBHICT IIUBUTEHOL

MPOIIECYaabHOI JI€3aTHOCTI; HASBHICTh HAJICKHO MOCBIAUYESHUX I10-

BHOBQ)XCHb Ha 3/[IICHEHHS PE/ICTABHUIITBA B CYIi; BIICYTHICTh BCTa-

HOBJICHUX 3aKOHOJABCTBOM OOMEXEHb MO0 3JIHCHEHHS CYJI0BOTO

MIPEICTAaBHUIITBA; BiJICYTHICTH KOH(IIKTY IHTEpeciB MpH 3AiHCHEHHI

CYZI0BOT'O IPEJCTAaBHULITBA.

CrierjialbHUIMH  BUMOTaMH  IIIOJI0 [MBIIBHOI IPOIECYaTbHOT
MpaBoCy0’€KTHOCTI MPEACTAaBHHUKA, IO OOOB’S3KOBI U OyIb-SKHX
Cy0’€KTiB, sIKi 371MCHIOIOTH IEBHI BUJIU CYJIOBOTO MPEICTABHUIITBA, €
HasBHICTH B 0COOM MEBHOTO cTarycy (aaBokara, OaTbKiB Ta iH.), Ha-
OyTTsI SIKOTO PETYIIOETHCS MaTEPiaIbHUM MIPABOM; B MPOIIECYaThHUX
MIPaBOBITHOCHHAX HEOOX1THO MiATBEPIUTH HOTO HASBHICTD.

BBaxkaeMo HEOOXiHUM 3aKpINMHUTH B MPOLECYaTbHOMY 3aKOHO-
JIABCTBI MPaBO HEMOBHONITHIX 0aThKiB 3IHCHIOBATH 3aKOHHE TIPE/-
CTaBHUITBO TpaB Ta IHTEPECiB IXHIX JiTeH, a TAKOK JONOBHUTH MPO-
LecyalbHEe 3aKOHOJIABCTBO TOJIOKEHHSIM, 3T1IHO SIKOTO HE MOXKe OyTH
MIPEICTAaBHIUKOM Ta 0co0a, iHTepecH Kol cymnepedarh iHTepecam iH-
moi 0co0H, SIKy HEOOXiAHO TPENCTaBIATH TIiJ Yac PO3MIIAY CIPaBH
(4. 3 ct. 41 LIIK VYkpaian).
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Pycun O.}O. Bumoru 100 ocodu cy10Boro npeacTaBHuka B HUBIIbHOMY
npouecyajabHOMY 3aKOHOIABCTBI
B nawniii cTaTTi pO3MISHYTI MUTaHHS PO BUMOTH JI0 0CI0, SIKi MOXKYTB 3/1iiiCHIOBa-

TH CyJI0BE IIPEICTaBHUITBO. J[ifoue mporecyalibHe 3aKOHOIABCTBO HE MIiCTHUTh 3aKpi-

IUICHOTO TMEPeTiKy 0ci0, SKi MOXKYTh 3IIHCHIOBATU MPECTABHHUIIbKI TTOBHOBAKCHHSI.

3araJbHUMH BUMOTAMH IIOZI0 MPOLECyaTbHOI MPaBOCy0’ €KTHOCTI IPECTaBHUKA €:

HAsBHICTB [IUBITFHOT MPOLIECYATBHOT II€3MATHOCTI; HAsIBHICTh HAJICKHO MOCBITYEHIX

TIOBHOBA)KEHb; BIICYTHICTh BCTAHOBJICHHX 3aKOHOABCTBOM OOMEKEHbB IIOJO 3IiHC-

HEHHsI CYJJOBOT'O TIPEJICTAaBHUIITBA; BiICYTHICTh KOH(IIIKTY iHTepeciB. CrienialbHIMH

BHMOTaMH ILIOJI0 TIPOLIECYalIbHOI IPaBoCyO’ €KTHOCTI IIpeICTaBHUKA, 110 000B’SI3KOBI

JUISL 31MCHEHHS TIEBHUX BUJIIB Cy/0BOTO ITPEICTABHUIITBA, € HASIBHICTH B OCOOM IEB-

HOTO CTarycy (aJBokara, 0aThKiB Ta iH.). YWHHE MpoliecyaabHE 3aKOHOJIABCTBO CIIi[

JIOTIOBHUTH TOJIOKCHHSIMH II[OZI0 ITPaBa HETTOBHOMITHIX 0aThKIB 3/1HCHIOBAaTH 3aKOH-

He TIPEACTaBHUIITBO iXHIX JiTeH, a TAKOX 3a00pOHH OyTH CYIOBHMH IIPEACTaBHHKAMH

THUM 0co0aM, IHTEPECH SIKHX CyIepedarhb iHTepecaMm, siki HeoOXiTHO MPeICTaBIsITH.

KorouoBi ciioBa: cynoBe mpeCTaBHHUITBO; MPEACTaBHHUITBO B Cy/i; ocoba, 110
3IIHCHIOE CylOBE HPEJICTABHUITBO; CYJOBHH HPEICTaBHUK; BUMOTH JIO0 CYOBOIO

NIPe/ICTaBHHKA.

Pycbin O.1O. TpedoBanus B OTHOIEHHH JIMLA CYAe0HOIO NPeACTABUTE/IS B
rpakIaHCKOM MPOLecCyaTLHOM 3aKOHOAATEeILCTBE
B naHHOIT cTaThe paccMOTPEHBI BOIPOC O TPEOOBAHUSIX K JIMIAM, KOTOPbIE MO-

T'YT OCYLIECTBIIITH CyleOHOE NMPEeACTaBUTENBCTBO. [IpomeccyaibHoe 3aKOHOAATEIb-

CTBO HE COJEP)KUT HEpedHs! JIMI, KOTOpble MOTYT HCIIOJHATH IPEICTaBUTEIbCKUEC

nonmHoMourst. OOIIMMHU TPeOOBAHUSIMU K HUM SIBIISIFOTCSI: HAIMYHE MPOLECCYAIbHOM

JICeCIIOCOOHOCTH; HAJINYUE MOJHOMOYHI; OTCYTCTBHE OTpPaHMYEHHH Ul OCYyIle-

CTBJICHUS IIPE/ICTaBUTEIILCTBA; OTCYTCTBHE KOH(INKTa MHTEPECOB; CIENUAIbHBIMH

TpeOOBaHMAMH SIBILSIETCS HAIMYUE Y JIMLA OIIpe/ielIeHHOro craryca. [IponeccyansHoe

3aKOHOJATEIbCTBO CICAYET JOIOIHHUTh IOJIOKEHUSIMH O TpaBe HECOBEPIICHHOJIET-

HUX POJUTENICH OCYIIECTBISATh 3aKOHHOE MPEJCTABUTEIBCTBO MX JETeH, a TaKkKe O

3ampenieH’H OCYIIEeCTBITh CyAeOHO0e ITPEICTaBUTENILCTBO ITPU HATMYMH KOH(IHKTA

HHTEPECOB.

KoroueBsbie ciioBa: cyneOHOE IPeACTaBUTENBCTBO; IPEACTABUTENLCTBO B CYIIC;

JIMIO, KOTOPOE OCYILIECTBILIET CyAeOHOe MPEACTaBUTENBCTBO; CYJCOHBIN TIpeICTaBU-

TeJlb; TPeOOBaHMS K CYeOHOMY IIPEACTaBUTEIIO.
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Cagetuyk B.M.

Rusyn O.Yu. Requirements concerning face of judicial representative in the
civil judicial legislation

This article concerns the question of the requirements to the persons, who can
carry out the judicial representative actions. The judicial legislation does not contain
a list of persons, who can carry out the judicial representative actions. General
requirements to them are: presence of judicial capability; presence of plenary powers;
absence of limitations for realization of representative power; absence of conflict
of interests; the special requirements is presence of definite status. According to
author’s opinion current legislation should be added with the legal norms about right
for the minor parents to carry out the legal representation of their children, and also
about prohibition to carry out the judicial representative power at presence of conflict
of interests.

Keywords: judicial representative power; representation in court; person, who
carries out the judicial representative power; judicial representive; requirements to
the judicial representative.
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NOHATTA TA CYTHICTb 3I1IUTTA TA
NMPUEOHAHHA: 3SAKOHOOABYUN TA
OOKTPUHAINBbHWUN ACMEKTHU

VIK 347

IMocranoBka mpodsemu. B nanuii yac sk HIKOIU aKTyaJbHOIO
cTae mpoOieMa 3IUTTIB 1 IPUETHAHD IOPUANIHHUX OCi0, MO 00yMOB-
JICHO HECIPHUATINBOIO EKOHOMIYHOKO CHUTYAIli€l0, BUKJIUKAHOK CBi-
TOBOIO (hiHAHCOBO-EKOHOMIYHOIO KPH30I0 Ta BHYTPIIIHHOIO MONITHY-
HOIO Kpu3010. IIuTaHHS NpaBOBOrO pETyIIOBAHHS MPOLECIB 3IUTTA
1 TIpUEHAHHS JIOHWHI 3aJIMIIAOTHCS HAMOIIbII HETOCKOHAIMMHU 1
CHIpHHUMH, a JieTaJIbHe BU3HAYCHHS JaHUX KaTeropii B3araii BiICyTHE
y HalliOHaJbHOMY 3aKOHOJAABCTBI. B pamkax nanoi crarti 3poOieHa
cripoba aHalizy CYTHOCTI KaTeropiil «3JIUTTS» Ta «IPUETHAHHS», a
TaKOXX CTaHy 3aKOHOJABYOI 0a3W 3 JaHWX MHUTAHb B YKPAiHCHKOMY 1
3apyOi’KHOMY TIpaBi.

AHaJi3 OCTaHHIX HAyKOBHMX J0C/iIeHb Ta myOJuaikaniii. He-
3BaYKAIOUM Ha 3HAYHE YMCIIO EKOHOMIYHHUX Ta MPaBOBUX JOCIiIKEHb
y JaHiil cdepi, Bce K MUTaHHS MPABOBOTO PETYIIOBAHHS 3JHUTTS Ta
MIPUETHAHHS IOPUINYHUX OCIO 3aJIUIIA0THCS JIOBOJI TUCKYCIHHUMU.
OxpeMmi acneKTH MPOLEAYyPH 3TUTTS Ta MPUETHAHHS IOPUITIHUX 0Ci0
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