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NPEOCTABHULTBO OCOBMU, AKIUA
HAOAETbLCA OOMNMOMOrA B NOPAQKY
CTATTI 78 LIK YKPAIHU, Y CYOOBUX
NMPOBAIXEHHAX

VIK 347.15/.17

JlronuHi st peanbHOTO 3370BOJICHHS 11 MOTPed HEJOCTATHRO Ca-
MOTO JIMIIIC BU3HAHHS 32 HEHO NICBHUX CY0 €KTUBHUX ITPaB — HEOOX i1
HO, 100 BOHA OyJia CIIPOMOYKHOTO 3IHCHUTH IIi paBa, TOOTO BTITUTH
iX y MIWCHICTh. YHACIIOK Pi3HUX MMPUIHH (30KpeMa uepe3 TSHKKY XBO-
poOy um iHBadiHICTE) (hi3MdHA 0cO0a MOXKE ONMMHUTHCS B CKIIQJTHUAX
KUTTEBUX O0CTABHHAX, 32 SIKUX BOHA HE 3MOXKE 3/1IICHIOBATH HAJICK-
Hi il IpaBa B MoBHOMY 00csi3i. [ToonanHs nepemiko, SIKux JoIuHa,
BHACJIIJIOK HE3aJIOBLIBHOTO CTaHy COMAaTUYHOIO 3/I0POB’s, 3a3HA€ Ha
IUIIXY IO peajizaiii HaJle)KHUX i MpaB Ta BUKOHAHHS TOKJIAICHUX
Ha Hel 000B’SI3KIB, — JOCATAETRLCS Yepe3 TaKUil MpaBOBHUi 3aci0 sK Ha-
JaHH Jie3natHiid Gi3udHild 0coli qOMOMOrH y 3iHCHEeHHI 11 IpaB Ta
BHKOHAHHI 000B’5I3KiB, OCHOBHI 3aCa/iy SIKOTO 3HAWIILIN Bi0OpaKeH-
Hs y crarTti 78 LuBineHoro kogekcy Ykpainu (Hanami — LIK Ykpaiun).

Merta i€l cTaTTi — BH3HAYMTU OCOOJMBOCTI MPOIECYATBHOIO
MIPEACTaBHUIITBA 0COOH, SKili HATAETHCS JOTIOMOTA B TIOPSIKY CTATTI
78 TIK Ykpainu.

Binmosigao mo a63. 1 4. 4 cr. 78 UK Ykpainu momivyHuK mipen-
cTaBisie oco0y B OpraHax Jep)KaBHOI BIIaJM, OpraHax BIaju ABTO-
HOMHO1 PecnyOniku Kpum, opranax MiclieBOro camOBpsTyBaHHSI Ta
OpraHizaiisix, JisJIbHICTh SIKUX MOB’s3aHa 3 00CIIyrOByBaHHSIM Hace-
nenns. [Topsiz i3 M B 263.2 3a3HAYEHOIT CTATTI MICTHTHCS CIIEIiaTbHE
3aCTEPEKECHHS, M0 MTOMITHUK MOYKE TPEACTABIATH (Pi3ndHy 0c00y B
CyJli JIUIIIE Ha MiACTaBi OkpeMoi noBipeHocTi. TakuM 4MHOM, 3aKOHO-
JIaBeIlb BUKOPUCTOBYE Pi3HI IMiJXOAM JI0 IMOCBITYECHHS TOBHOBAXKEHb
MOMIYHHKA TPHU MPEACTaBHUITBI B CyAi Ta NMPH MPEICTaBHUITBI B
IHIIUX opraHax Ta opranizamisx. [lo cyri, B a63. 1 4. 4 ct. 78 LIK
Ykpainu MoBa iijie Ipo MPeaCTaBHUIITBO B MarepialbHOMY TpaBi abo
[IUBUTBHE TIPEICTABHUIITBO, IJIS SIKOTO JOBIPEHICTH MOMIUYHUKY HE
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MoTpiOHA (IOCTATHBO JIMINE TOCBIYCHHS, BUJIAHOTO OPTaHOM OIi-
KM Ta MiKIyBaHHsI), TOAL sIK B a03. 2 4. 4 ct. 78 LUK VYkpainu inerbcs
PO MPEACTABHUIITBO B Cyi, TOOTO MpOIlECyaabHE MPEACTaBHULITBO,
3MIHCHEHHS SKOTO 0e3 MOBIPEHOCTI HE HoIryckaeThes. He 3BepHYB-
IIUCh JI0 3arajbHUX MOJO0XKEHb MPO MPEICTABHHUIITBO Y LUBIIHHOMY
Ta IMBUILHO-IPOLECYAIbHOMY MpaBi, OLIHUTH AOLIIBHICTH TaKOTO
ITiJIXO/Y BaXKKO.

Taxk, 3rigmHo 3 4. 1 ct. 237 LIK Ykpainu npejacTaBHULITBOM € ITPaBo-
BIIHOIIICHHS, B TKOMY OJ{Ha CTOpPOHA (TIPEICTaBHUK) 3000B’s13aHa 200
Mae TpaBO BUMHUTH TPABOYWH BiIl IMEHI IPYroi CTOPOHH, Ky BOHA
MIpeJICTaBIse. Y JiTeparypi 3a3HAYAETHCS, 1110 BUYNHEHHS MTPABOYNHIB
MIPEJICTABHUKOM IIOJISATAa€ Y 3IMCHEHHI HUM BJIACHUX JIiH, SKi BiAIIO-
BIJIHO JIO HAQ/IaHWUX HOMY TOBHOBa)KEHb CTBOPIOIOTH, 3MIHIOIOTH 200
MPUMTUHSIOTH [IMBLIBHI paBa Ta 000B’SI3KKM 0COOH, SIKY TPEJICTaBIIs-
10716 [ 1, ¢. 332]. Pa3zom i3 THM HOPMU TIPOIECYATEHOTO 3aKOHOTABCTBA
HE MICTSATh BU3HAUEHHS MPEICTaBHUITBA. BilMOBIHO 10 MOIOXKEHb,
SIKi HarpaIbOBaHi B JJOKTPUHI IUBIIEHOTO MPOIECY, i MPOIeCyalb-
HUM a00 CyZ0BUM NPEACTAaBHULITBOM CJIiJl pO3YMITH IPaBOBiJHOIICH-
Hsl, HA MIJCTaBl SKOTO OHa 0c00a CIpHsi€ 3aXUCTY MpaB, CBOOOM Ta
iHTepeciB iHIOI ocodu Ta (abo) 37ilicHIOE BiA 11 iIMEH1 polecyaibHi
Iii B MeKax HaJaHWUX MOBHOBaKEHb [2, c. 341]. IlomoxeHHS 1010
MIPOIIECYaJTHLHOTO TIPEICTABHUIITBA PEIIIAMEHTOBAHI CTAaTTSIMH 38-44
HIIK VYkpainu, crartsimu 56-59 KAC VYkpainu ta crarrero 28 T'TIK
VYkpainu.

TpanuiiiHO BBXKAETHCS, IO Y MPOIECYaTbHOMY MPEICTaBHU-
LITBI CJIiJ{ PO3PI3HATH JiBa BUJU MPABOBIIHOCHH: BHYTPIIIIHI, 10 BH-
HUKAIOTh MiXK TIPEICTABHUKOM Ta 0CO0OI0, SIKy BiH IMPEICTABIsE, Ta
30BHIIIIHI, IO BUHUKAIOTh MK HUMHU Ta cyaoM [3, ¢. 67; 4, c. 76; 5,
c. 98]. Y mepmoMy Bui MPaBOBITHOCUH NPEACTaBHUK HAJUISIETHCS
MpOleCyaqbHIMH TIOBHOB)XKEHHSIMH, a B JIDYTOMY — BiJIOyBaeThcs
JIOITYCK HOTO CY/IOM JI0 y4acTi B mporieci. Ha 1iii migcrasi neski Bue-
Hi CTaBIATH IiJi CyMHIB T€3y MPO Te, M0 B paMKax MpOIecyaabHOTO
MIPEACTaBHUIITBA MAIOTh MICIIC JIMIIE MPOIeCyalbHI MPaBOBITHOCH-
HH, 00OB’SI3KOBUM CY0’ €KTOM SIKHX € cyn [6, c. 84; 7, c. 62]. Inmmi
JTOCIITHAKY TPOTIOHYIOTh OUTBIN IIMPOKHNA TiJIXiJd, BIAMIOBIAHO 10O
SIKOTO BiJTHOCHHU TPOIECYaTbHOTO MPEICTABHHUIITBA PO3MOAUISIOTh-
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Csl Ha TPH BUJM: MPABOBIIHOCHHU MK MPEACTAaBHUKOM Ta 0c000r0,
SIKY BiH MPEACTABIISAE, B CHIIY SIKUX MPEACTaBHUK HAAIISETHCS TIOB-
HOBa)XCHHSIMH; TIPABOBITHOCHHH MK TIPEICTABHUKOM Ta CYIOM Y
TIporieci 3MIHCHEHHS HUM TIPOIIeCyaTbHUX i, TPaBOBITHOCHHH MiX
0c00010, SIKy TIPEICTABIISIIOTh, Ta CYAOM, L0 € PE3yJIbTaToOM peaji3a-
1ii BHYTPIIIHIX Ta 30BHIMIHIX NpaBoBigHOCHH [7, c. 62]. [lpu upomy
3ayBa)kKy€ThCsl, IO MPABOBIAHOCHHU MiX MPEICTABHUKOM Ta 0c00010,
SIKY BiH IIPEJICTABIISIE, € 32 CBOEIO CYTTIO € MaTepiallbHO-IIPAaBOBUMH, a
IHIII 1Ba BUJHM — MPOLeCyalTbHO-TIPaBoBi. OTKe, MpH TaKOMY TiAX0/i
(hakKTHYHO HATOJOIIYETHCS, IO MK MPEACTABHUKOM Ta 0C000I0, SIKY
BiH NpEJCTaBIsle, MPOLeCcyalbHi MPaBOBIIHOCHHU HE BUHHUKAIOTH [8,
c. 89], Mi>k HUMH BUHUKAIOTb JINIIIEC MaTePiaJibHO-TIPABOBi BiTHOCHHH.
OcTtaHH1 pO3IIIAIOTECS Y TPOIeCcyallbHil JIiTeparypi K meperyMoBa
(migcraBa) BAHHKHEHHSI TIPABOBITHOCHH MIXK ITPEACTABHUKOM 1 CYZIOM.
[TinkpecmoeTses, MO 0e3 BUHUKHEHHS MaTepialibHO-IIPABOBUX Bif-
HOCHH HEMOKJIMBE BUHUKHEHHS IMPAaBOBIIHOCHH IPOLECYaTbHUX 3a
y4acTIO TIpejicTaBHUKA [4, ¢. 76]. MarepialbHO-IIPaBOBUMHU TIEpEILy-
MOBaMH IPOLECYaTIbHOTO NPEACTAaBHULITBA MOXYTb OyTH, 30Kpema,
MPaBOYMHHU (BUAAYa JTOBIPEHOCTI, YKIaIEHHS JOTOBOPY JOPYUYCHHS),
o0iliMaHHs TIEBHOI MMOCAM Y BUIIAJIKy NPEACTABHUIITBA OPUIUIHOI
0co0m, pakT HATBHOCTI POIMHHUX BiTHOCHH, PillIeHHS Cyy (Y BHIIA-
KaX YCWHOBJICHHS, TIPU3HAYCHHS OMKYHA YH MIKITyBaJIbHHIKA TOIIIO).
[Ipore, moroBip mpo HamaHHS JOTMIOMOTH Ai€3MaTHIA (i3WYHIN
0co0i He MoXe OyTH MaTepiaJlbHO-TIPAaBOBOIO MiJCTABOIO IMPOLECY-
QIBHOTO MPEICTaBHUIITBA, aJKE BIIOBIHO 10 MPSAMOi BKA3iBKH CT.
78 LUK Ykpainu MoMiYHUK MOXKE TPEACTABISTH (i3uuHy 0co0y B cy/i
JIAIIIE Ha IMiICTaBl OKpeMoi JoBipeHOCTi. Bka3iBka Ha HEOOXiTHICTH
HaJaHHSA OKPEMOi JOBIPEHOCTI TOMIYHUKY JUISI TIPEIACTABHHUIITBA B
CyIi CBIUUTH NPO Te, IO BIJHOCHHU NMPOLECYAILHOIO MIPEICTaBHU-
LITBA BUXOMSATH 32 MEXKi PABOBITHOCHUH 13 HAJaHHS Ji€3aTHIN (i3nd-
Hill 0c0o0i JomoMoru y 3ailicHeHi ii mpaB Ta BUKOHAHHI 00OB’S3KiB.
Hanannsa nonomoru B nopsaaky ct. 78 LIK Ykpainu He € Bceoxoruto-
FOYUM: TIOMIYHHK HE MOXE MPEJCTABIATH 0COO0Y B YCiX 0€3 BHKIIIO-
YEeHHS NPaBOBIJHOCUHAX, aJKe BIH HE € 3aKOHHHUM IIPEICTaBHUKOM.
[Ipeamerom noroBopy i3 HagaHHS AOTIOMOTU MOXKYTb OyTH JIMILE I10-
CIIyTH 3 LMBUIBHOTO, MaTepialbHO-MPABOBOTO MPEICTABHUITBA, aje
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HE MpolecyaibHe nmpeacTaBHUITBO. 3 11poro npuBony O. O. [leneBin
CIIYIIIHO 3ayBaXKy€e, 10 B CYIOBOMY IIPOLIECI «IPOMAJSTHUH, KOTPUN
riepeOyBae Imix maTpoHa)xeM, 0epe yaacTb CaMOCTIHHO, SIKITIO 1HIIIE HEe
BCTAHOBJICHO JOTOBOPOM, IO CBITYUTH IPO BHKITIOUHO TOOPOBITHHII
XapakTep MpeJICTaBHUITBA IHTEpeCciB 0COOH, HaJl SKOI BCTAHOBIICHO
naTpoHax» [9, c. 44].

Buie3asnaueHne j1ae mijicTaBu CTBEPKYBATH, 10 MPOLECyaTbHE
MPEJICTABHUIITBO Ji€31aTHOI (hi3UYHOT 0COOU T1 MOMIYHUKOM ICTOTHO
BIIPI3HIETHCS BT MPOIIECYATBHOTO TPEACTABHUIITBA, SIKE 3M1MCHIO-
FOTh OIKYHH Ta MKITYBAJTLHUKH. Y TEOpii ITUBITLHOTO TIPOIECY PO3-
PI3HSAIOTH 3aKOHHE Ta JIOTOBIpHE MPEACTaBHUIITBO 3aJI€KHO Bifl TOTO,
Ha ITiJICTaBi YOro BUHUKAIOTh TOBHOBAKEHHS ITPE/ICTaBHUKA. 3T1THO 31
ct. 39 HIIK Ykpainu 3akoHHUMHU TPEICTaBHUKAMH € 0aTbKH, YCHHOB-
JIOBaYi, OTIKYHH, MIKJIYBaJbHUKHU YH 1HIIT 0COOH, BU3HAYCHI 3aKOHOM,
a TaKOXK OIMIKYH, MPU3HAYCHHUI IS OMIKK HaJl MaifHOM, BUKOHABEIIb
3aroBiTy, abo iHMIa 0coba, IO BKHUBAE 3aXOIiB MO0 OXOPOHU CITaf-
KOBOTO MaiiHa. [[0BHOBa)keHHS TaKHUX MPECTAaBHUKIB BUHUKAIOTH HA
migcraBi 3akoHy. HaTomicTh MOBHOBa)K€HHS JOTOBIPHUX MpEACTaB-
HUKIB BUHUKAIOTh HA MiJCTaBl JOrOBOpY. TaKUMU MpPEICTaBHHUKAMH
3rigHo 31 ct. 40 LIIK Ykpainu moxe OyTH ajBokar abo iHIa ocoda,
sIKa JOCSITIIa BICIMHAISITH POKiB, Ma€ MUBUIBHY MPOIICCYATbHY Ti€3-
JMATHICTH 1 HAJIGKHO TIOCBIAYCHI TOBHOBAKCHHS Ha 3MIHCHCHHS TIpeI-
CTaBHUIITBA B cyai. OOMEKeHHS IO/I0 y4acTi JOTOBIPHUX MIPEICTaB-
HUKIiB BU3Ha4eHi 4. 2 cT. 40, ct. 41 IIIK Ykpainu.

OTxe, OMIKyHH Ta MIKIyBAILHUKH € 3aKOHHUMH TMPE/ICTaBHUKA-
MU OCOOHM; BOHU HAJUISIOTHCS MPEJICTABHUIIBKMMH [TOBHOBAKCHHSIM
BIJITOBITHO JTO TIPSIMO1 BKA31BKH 3aKOHY B CHITy CAMOTO CBOTO CTaTyCy
B MarepiaTbHUX MPaBOBITHOCHHAX SIK OMIKYHIB UM MIKITyBaJIbHHKIB;
BOHH HE MMOTPeOYIOThH CIIeIialbHOT JOBIPEHOCTI Ha BEICHHS CIPaBU B
Cyqi, ajpKe IXHI mpolecyasbHi IpaBa HE MOXKYTh oOMexxyBaTtucs. [1os-
HOB)KEHHS 3aKOHHUX IMPEJICTABHUKIB IMOCBITYYIOTHCS BIAMOBITHO JI0
m. 3 u. 1 ct. 42 HIIK VYkpainu cBiIONTBOM PO HAPOIKCHHS TUTHHH
a00 pIIIeHHSM PO MPU3HAYEHHS OMIKyHOM, MIKITyBaJIbHIKOM YH OXO-
POHIIEM CHaJKOBOTO MaiHa.

Ha npoTuBary 3a3HadyeHOMY, TOMIYHHK Ji€3aTHOT OCOOH B CHITY
CaMOr0 CBOTO CTaTycy B MaTepiaJlbHHX IMPAaBOBITHOCHHAX, IO Ta-
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KOX MO)Ke OyTH MiJTBEPIKCHO MOCBITUCHHSM, HE HAJIUISETHCS TTOB-
HOBKEHHSIMH IIOJ0 TPEJACTaBHUIITBA O0COOM B cyai. BimmosinHo,
TaKui TMOMIYHUK MOKe OyTH JIUIIIE JIOTOBIPHUM IPEICTaBHUKOM, a,
OT)Ke, Ha HhOTO MalOTh IMOIINPIOBATUCS 3arajbHi MOJOXKEHHS II0J0
JIOTOBIPHOTO TIPEICTABHUIITBA B MPOIECYATbHHUX ITPABOBIIHOCHHAX.
OxpiM TOTO, OCKITBKH TIOMIYHHK HE € aJBOKATOM, HOTO CITiji BH3HA-
TH HeTIpodeciiHuM MpeacTaBHUKOM. [IoMiTHIK Mae BiIOBITaTH BH-
MOTaM, IO BHUCYBAIOTHCS HOPMAaMH IPOIECYaTLHOTO 3aKOHOTABCTBA
10 HempoheCifHIX MPeACTaBHUKIB, 30KpeMa BiH IMOBUHEH: MOCSATTH
BiKy 18 poKiB, MaTH TIOBHY IMBIIbHY JIi€31aTHICTh 1 HAJIGKHUM YHHOM
MOCBIIUYEHI TTOBHOBaXKEHH:. BruMora rpoliecyaabHOro 3aKOHOIaBCTBA
[[O0 ITOBHOI JI€3JaTHOCTI BHOAETHCS 3aMBOIO K [JIsS ITOMIYHUKIB,
aJKe TIOMIYHHKOM MOXKE OyTH TiJIbKU Ji€31aTHa (izuuna ocoba (ab3.
2 4. 1 ct. 78 LUK VYkpainn). HatomicTh BUMOTra 1040 AOCATHEHHS I10-
BHOJITTS 3aCIyTOBYE OKPEMOi yBaru y CBITJIi TOTO, IO HOMiYHUKOM
MOJKe OYTH Takox 1 0co0a, sika HaOys1a TOBHOT IUBIIBHOI JII€34aTHOCTI
1o nocsrHeHHs 18 pokiB. Taka oco0a, xo4a i Moxke OyTH MOMIYHH-
KOM, OJTHaK B CHITy iMriepatuBHoro npunucy 4. 1 ct. 40 LIIK Ykpaian
HE MOKE TIPEICTABIIATH IHTEPECH TOTO, KOMY JIOTIOMAarae, y CyIOBUX
MIPOBAKEHHSX.

[ToMiuyHUK TIOBUHEH HaJIaTH 10 CYIy JOKYMEHTH, IIIO IMOCBIIUy-
10Th Hioro moBHOBakeHHs. Bimmosimuo 10 4. 1 ct. 42 LK Ykpaiuu
TaKUMHU JIOKYMEHTaMH Yy BWIIAJKy HENpo(eciiHOro IpeaCcTaBHH-
urBa (izuyHOi 0coOu € aoBipeHicTh (izuunoi ocodu. [Ipu 1pomy
3aKOHOJIaBCTBO HE BCTAHOBIIIOE IHIIMX JOKYMEHTIB, SIKHMH MOXYTb
MOCBIUyBATUCS] TTOBHOBAXXCHHS TaKUX MPEACTaBHUKIB. Lls xk imes
npoBouThes 1 B ¢T. 78 LIK Ykpainu. [ToMidyHHK HE MOXe IiATH 5K
JIOTOBIPHUH MPEICTABHUK Ha OCHOBI JIOTOBOPY TPO HAJAaHHS JOMIOMO-
ru a00 MOCBITYCHHS TOMIYHUKA, aJ[’Ke [IUBUTLHOMY IPOIIECY BIIACTH-
BHH CITEI[ialbHO-TO3BUIHHAN CITOCIO pEeTymoBaHHS, TOOTO T03BOJICHO
TITBKH T€, IO TIPSIMO TTependadyeHo B 3aKOHi.

[TomiyHWK, KU Mae TOBHOBa)KCHHS Ha BEJCHHS CIIPaBU B CYIi,
MO’KE BUMHSATH Bijl IMEHI 0COOH, sIKiil BiH JoIIOMarae, yci nporecyaib-
HI JTii, 0 TX Ma€ MpaBo BYMHAITH 11 0c00a. OOMEKEHHS MOBHOBAXKEHb
MTOMIYHHMKA Ha BYMHEHHS TIEBHOI MPOIEeCyaabHOI i MaloTh OyTH 3a-
CTepeXeHi y BUAaHiN oMy moBipeHocTi (dactunu 11 2 ct. 44 LIIK
VYkpainn).
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V cnpasi Ne 2-0-156/10 3as1By 10 Cyzy B OPSAKY OKPEMOTO TIPO-
Ba/DKCHHS Bijl iMeHI ocoOu Oyio mopaHo i momiuHukoM. [Ipu Bupi-
[IEHHI TUTaHHS MO0 BIIKPUTTS MPOBAIKEHHS y CIIPaBi, Cy/I TIHIIOB
BHCHOBKY, IO 3asiBy IMOJaHO OCOOOI0, sIka He Ma€ MOBHOBAXKEHb Ha
BEJICHHS CIpaBH. B yxBasi mpo MOBEpHEHHs 3asBH, 30KpeMa, 3a3Ha-
qanocs, M0 aHaji3 KOMIUIeKCYy (Iepeltiky) Mmpas, SIKi MOXKe BUMHSITH
MPEACTaBHUK 3asSBHHKA, JaB MOXIIUBICTb JINTH BHUCHOBKY, IO BiH
(mpencTaBHUK 3asiBHUKA) HE Ma€ MOBHOBAYKCHD Ha 3BepHEHHS 70 LleH-
TpasibHO-MiChKOTO pailoHHOTO Cyay M. MakiiBKH 3 3aBOIO B TOPSAIKY
OKPEMOTO TIPOBAHKEHHS, @ TOMY 11 TIOJJaHO IO CYIy Ta MiAMHCAaHO BiJa
iMeHi 3asBHIKa 0CO00¥0, SIKa HE MOXKe I[bOr0 poOnTH, 00 HE Mac Ha I1e
MIOBHOBAXKEHb, Y 3B’SI3KY 13 UMM 3asiBy HE0OXiaHO moBepHyTH» [10].

Cxoxka cutyallist Maia Miciie i B cripasi Ne 2-a-6966/11, o po3-
DISIIANIACHh Y TIOPSIZIKY aJIMiHICTPaTHBHOTO CyJIOYMHCTBA. Y 3a3Haue-
HIl crpaBi MOMIYHUK 3BEPHYBCS Bif iMeHI (i3MuHOI 0co0M 10 Cymay
3 aaMIHICTPATHBHUM IT030BOM 10 YTIPABIIiHHS TPaIli Ta COIIabHOTO
3axXUCTy HacedeHHs. [1i1 9ac po3misay cripaBu cya JiHIIIOB BUCHOBKY,
10 MO30BHY 3asiBy CJIiJ 3JIMIINTH 0€3 po3MIsAy 3 ONISAY Ha Te, L0
BimoBiHO 10 cT. 155 KAC Ykpainu cyn 3anuiiae no30BHy 3asiBy 0e3
O3Sy, SIKIIIO MTO30BHY 3asiBY BiJl IMEHI 1M03WBaya MojaHo 0co00to,
sIKa He Ma€ TIOBHOBAXCHB Ha BeACHHS cripaBu. OCKIIbKH, BiIMTOBITHO
1o pimenHs paiionnoi pagn OCOBA 2 npu3HayeHO MOMiITHUKOM i-
e3natHoi (izuanoi ocoom OCOBA 1, 3a BifICyTHOCTI JOBip€HOCTI Ha
MPEJICTAaBHUIITBO iHTepeciB aie3natHoi ocoou OCOBA 2 He ynoBHO-
Ba)KCHA I110/I0 3BEPHEHHS JIO CY/y B iHTepecax iHmoi ocodu [11].

TakuM YUHOM, Yy BHIIQJIKY, KOJIU JI0 CYAy 3BEPTAETHCS TTOMIYHHK
0e3 TOBIpEHOCTI Bif i€3MaTHOI (hi3MIHOT 0COOH, SIKa 32 CTAHOM CBOTO
3II0pOB’sT HE 3IaTHA CAaMOCTIHHO 3TIMCHIOBATH CBOI TpaBa Ta BUKOHY-
BaTH 00O0B’SI3KH, CyJI IOBUHEH MTOBEPHYTH TaKy 3asBy (1. 3 4. 3 ct. 121
HIIK VYkpainn, m. 4 4. 2 ct. 108 KAC VYkpainy, n. 1 4. 1 ct. 63 T'TIK
VYkpainm), a y BUNAAKY, KOJU TIPOBAKCHHS y CIIPaBi BKE BIIKPUTE —
3anumuTy ii 6e3 po3nany (1. 2 4. 1 cr. 207 HIIK Ykpainy, n. 2 4. 1
cT. 155 KAC Vkpaiay, . 1 4. 1 ct. 81 I'TIK Vkpainn).

I3 3a3HageHOro BUILIMBAE, IO TOMIYHHK mi€3mMaTHOT (Bi3uaHOL
0CO0M B IIMBLIBHOMY, aJIMIHICTPaTUBHOMY Ta TOCIIOJAPCHKOMY TIPO-
Leci 32 YMOBU HaJaHHSA HOMY BiIIOBIIHHX MOBHOBaKCHb MA€E CTaTycC
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JIOTOBIPHOTO TIpe/ICTaBHMKA, Ha BiAMiHY BiJ OIiKyHa Ta MIKIyBalb-
HUKa. BimoBiiHO 710 1IbOTO HOTO MMOBHOBAa)KEHHS € TAKMMH, IO BU-
HUKAIOTh Ha OCHOBI JIOTOBOPY, & HE 3aKOHY, @ TOMY TaKi ITOBHOBa)KEH-
HS MalOTh TTOCBIIUYBATHCS JTOBIpEHICTIO Qi3mIHOT 0c0oOH, B SKiMl Mae
3a3Ha4aTucs 00CIT HaJlaHUX MOMIYHHKOBI TIOBHOBaKEHB, & TAKOXK X
00OME)KEHHSI, OCKIIbKH 1HAKIIE, HIXK Yepe3 O3HAHOMIICHHS 13 J0Bipe-
HICTIO, Cy/l HE MOYKE TIEPECBIIUUTHUCS Y HAIBHOCTI TIOBHOBAaKEHb I10-
MIYHMKa Ha BEJICHHS CIIPABH B CY/ Ta 3’sICyBaTH KOHKPETHUI Nepetik
HOro MOBHOBAXXEHb.

Taxum yuHOM, TTpolIecyaibHE MPEICTAaBHUIITBO, SIKE MOYKE 3JTiHC-
HIOBaTHCSI TOMIYHUKOM Ai€3aTHOT (Pi3MUHOT 0COOM, HAJIEKHUTH XapaK-
TEpU3yBaTH SIK IOTOBipHE, HempodeciiiHe, HEOOOB’ A3KOBE MPEACTaB-
HUNTBO (Pi3myHOT 0cOo0H.

Bapto 3a3nauuty, 1m0 B a03. 2 4. 4 ct. 78 LIK Vkpainu Oykpaib-
HO HJIeThCs JIMIIE MPO MPEJCTaBHUIITBO «B CY/i», TOOTO MPO CYyIOBE
npeacTaBHUNTBO. [lopsin i3 UM, Ha HaITy TYMKY, TOHSTTS «CYIOBE
MIPEJICTAaBHUIITBOY € BY>KYHUM 32 00CSITOM ITOPIBHSHO 3 MMOHATTSIM IIPO-
LECYaIbHOTO IPEACTAaBHULITBAY. Y TEOpii LMBIILHOTO MPOIIeCy 3a3Ha-
Ya€eThCsI, 1[0 HOPMH, SIKi PETYJIIOI0Th IHCTUTYT MPOLECYANTbHOTO MPe-
CTaBHHUIITBA, MAIOTh 3arajibHUI XapakTep, ToMy chepa iX mpaBoBoi aii
TIOIINPIOETHCS Ha BCI CTaii MPOIecy Ta Ha BCl BHIIM MPOBAKEHb Y
IIUBUTBHOMY CYIOYMHCTBI [2, ¢. 343-344]. V 3B’3Ky 13 3a3HAYCHUM
BHHUKA€ MUTAHHS TPO T€, IK MAIOTh IOCBIIYYBaTHCS TOBHOBAXKEH-
HSl IOMIYHMKA Ji€31aTHOT (hi3MIHOT 0COOM, MPH 3BEPHEHHI 0 OpraHiB
MIPUMYCOBOTO BUKOHAHHS PIllICHb CYy, 3 OISy Ha T€, [0 BUKOHAHHS
pillieHb Y Cy4acHUX PO3BiJKaX BU3HAETHCS 3aBEPUIANLHOIO CTAJIEI0
OUBUTBHOTO cymounHCcTBa [12, ¢. 139-140; 13, c. 230-231; 14, c. 160-
161].

VY 1bOMy KOHTEKCTI BapTO 3raJlaTh YUCICHHY PaKTUKy €Bporieii-
CBKOTO CyZy 3 IIpaB JIIOAMHHU 3 MUTAHb TIIyMayeHHs 11. 1 cT. 6 €Bpomneii-
CBHKOT KOHBEHIII1 3 ITPaB JIIOAWHU Ta OCHOBOIIOJIIOXKHUX cBOOOA (Hagai
— €KILJI), sika 3akpiriroe IpaBo 0COOM Ha CIPABEIJIMBUN CYIOBUI
po3msia. 3okpema, y crpaBi XopHCO1 nmpoTu ['perrii 3ayBaxyBaiocs,
0 «IPaBO Ha JTOCTYII 0 Cydy, rapanToBaHe cT. 6 €KILJI, cramo 6
UTFO30pHUM, SKOM MTPaBOBa CUCTEMa JEpiKaBH J03BOJIsLIA, OO OCTa-
TOYHE, 00OB’SI3KOBE PILLICHHS Cyly 3aJIMIIAJOCs HEBUKOHaHUM. Bu-
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KOHAHHS PINICHHS CyJy B aCIEKTi Ili€l CTaTTi Ma€e PO3MVISAATUCS 5K
HEBiJI’€MHA YacTHHA CYJI0BOTO MPOBaKeHHs y crpaBi» [15]. Takum
YUHOM, BapTO MOTOAMTHUCS 13 AYMKOI THX BUCHHX, SIKI BBaKarOThb
BHKOHAHHS PIllIEeHb 3aBEPIIATBHOIO CTAII€I0 CYIOBOTO MPOBA/KEH-
Ha [12, c. 139-140; 13, c. 231]. Bigrak, cy/oBe HpeACTaBHUIITBO €
BY)KYHM BiJ TIPOIECYATBHOTO TPEICTABHUIITBA, 00 OXOILTIOE COOOI0
JMIIE TpolecyanbHi Oii mpeiacraBHUKa y cyai. HatomicTe mOHSTTS
MPOILIECYaIbHOTO MPEICTABHHUIITBA OXOILUTFOE COOO0 MPEICTABHUIITBO
Ha BCIX CTaisfX IUBUIBHOTO, aMIHICTPATHBHOTO Ta TOCIIOAAPCHKOTO
CYIOYMHCTBA, BPAXOBYIOYH CTAII0 BUKOHAHHS PIllIEHb CYIy.

Ha nam nmornsi, B a63ami 2 9. 4 cr. 78 LIK Ykpainu MoBa moBuH-
Ha WTH HE TIJIBKU MPO MPEJCTAaBHUIITBO 0COOU B Cy/i (BIacHE CyIO-
BE MPEJICTABHUIITBO), OJTHAK 1 PO MPEICTABHUIITBO OCOOU B OpraHax
MIPUMYCOBOI'O BUKOHAHHS pillieHb CyAy (MpolecyaabHe MpeCTaBHH-
[ITBO HAa BCIX CTaisX MPOBAKCHHS), OCKUIHPKHA BHKOHABYE IPOBA-
JOKEHHS € 3aBEepIIAFHOIO CTAIIEI0 CY0BOTO MMPOBAKEHHS, JIe TIFOTh
aHayoriyHi npuHimny. Tak, BignosigHO 110 4. 1 cT. 9 3V «lIpo Buko-
HaB4Ye MPOBAPKEHHS» CTOPOHU MOXYTh Pealli3oByBaTH CBOi IpaBa i
000B’SI3KM Y BUKOHABYOMY MTPOBAKEHHI CaMOCTIiiHO abo yepes mpe-
craBHUKIB. Oco0OucTa y4acTh (PI3UYHOT OCOOM Y BHKOHABYOMY IIPO-
BaJ/DKEHHI He T030aBJsie i mpaBa MaTu MpeCTaBHUKA, KPIM BHITAIKY,
KOJI OOP’KHHK 3T1IHO 3 PIIICHHSAM 3000B’I3aHUA BYMHUTH TIEBHI il
ocobucro. BiamoigHo 10 4. 5 cT. 9 3a3Ha4eHOro 3aKOHY MOBHOBA-
JKCHHS NPe/ICTaBHUKA MTOBUHHI OyTH MiATBEPIKEeHI TOBIPEHICTIO, BU-
JIAaHOO BIJITIOBITHO JIO BUMOT 3aKOHY. TaKuM YMHOM, PEJICTABHUIITBO
B JIAHOMY BHUIIAJIKy Ma€ 3/1iCHIOBATHCSI Ha OCHOBI JIOBIPEHOCTI 1 Ha
TakKe MPEICTABHUIITBO MMOBUHHI MOLIMPIOBATUCS IPaBUJIa MPEICTaB-
HHUIITBA B CYy/i.

BpaxoBytoun BuIle3a3zHaueHe, BBAKAEMO, 110 a03. 2 4. 4 cT. 78
LK Vkpainu ciin BuKinacTH y Taki pegakuii: «IlomivHHK MOe mpen-
CTaBJIATH (i3WYHy 0CcOo0y Ha BCIX CTaisX CYJIOBOTO MPOBAKCHHS,
BPaxXOBYIOUHM CTaJlif0 BUKOHAHHS CY/JOBOTO PIIlICHHS, BUKJIFOYHO Ha
TiJICTaBl OKPEMOi JOBIPEHOCTI».

Y OHMBITBHOMY TIPOIIECi, SIK BiJIOMO, MOKJIMBE TaK 3BaHE MOIBIM-
HE TPEJCTaBHUIITBO, KOJIU TPEJCTaBHUK Ma€ TpeacTaBHUKA. Tak,
BimmoBimHO 10 4. 5 ct. 39 LIIK Ykpainu 3akOHHI MPEICTaBHUKU MO-
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XKYTh JOpydYaTd BEACHHS CIpaBH B CyIi iHIIMM 0ocoOaM. 3a3HaueHa
HOpMa (PaKTHYHO Iepe0avae BUMAI0K MOABIHOTO MPEeICTaBHUIITRA,
KOJIM B 0COOM € OJTHOYACHO 1 3aKOHHUH, 1 TOTOBIPHUHN TIPEIACTaBHUKH,
KOTPi TP TOMY MOXKYTH JisITH y TIPOIIECi OMHOUACHO. Y JiTeparypi
3a3HA4YA€ThCS, 10 YYacTh JEKIIBKOX MPEJICTaBHUKIB OJHiET ocoOu B
LUBLIEHOMY TIPOLIEC] € IOMYyCTUMOIO TIEPEayCiM y pasi JOpyUeHHS 3a-
KOHHHUM TPEJCTaBHUKOM BEICHHS CIIPaBH B Cy/i aBOKaTy 3 METOIO
OTpHMaHHA KBaJliikoBaHOI paBoBoi normomoru [2, c. 347]. IIpore y
HOpMaX TPOIIECYaITbHOTO 3aKOHO/IABCTBA HIYOTO HE 3a3Ha4€HO PO TE,
91 TOTYCKAETHCS Y IUBUTHHOMY CYJOYHMHCTBI ICHYBaHHSI IHIITHX BHIIB
MHOXKMHHOCT] IPEACTAaBHUKIB. Y IbOMY KOHTEKCTI MO)KE€ BUHUKHYTH
JeKinpka 3anutanb. [lo-nepiue, 4n MO)ke TOMIYHHK JiSITH B IPOLE-
Ccl mopsiz i3 HOTOBIpHUM MPOQECIHHUM HpeICTaBHUKOM-aIBOKaTOM?
[To-gpyre, (3a yMOBH CTBEpAHOI BiJNOBIJI HA MONEPENHE MUTAHH),
XTO TIOBHHEH YKJIaJIaTH JIOTOBIp 3 aJIBOKATOM: OMIYHHK 4M cama (]i-
3ugHa 0co0a, sKii HamaeThes momomora? Ilo-Tpere, uu Mae mpaBo
MIOMIYHUK, SIKUIl BXKE BHCTYIA€ JOTOBIPHUM IMPEICTaBHUKOM Y CYi,
NepeIOpyYUTH BEICHHS CIPaBH B Cy/i 1HIIIH 0c00i?

Bapro 3a3Ha4nTH, 110 MUTaHHS CTOCOBHO MOYKJIMBOCTI Y4acTi Je-
KIUJIBKOX JIOTOBIPHUX IPEJCTABHUKIB O/{HIET 0COOM B HAyKOBIH JriTepa-
Typl 3aJMIIAETHCA JUCKYCIHHUM, OCKUTBKH IUBUIBHUM TPOIECYaThb-
HUM 3aKOHOJIABCTBOM 3a3HA4Y€HE MUTAHHS HE BPETr'yJbOBaHO. Y LIEOMY
KOHTEKCTi, OJJHAK, MpuBepTae yBary mnonoxkeHHs 4. 1 cr. 38 LIIK
Ykpainu, BiAIOBIAHO 70 SKOTO 0c00a Mae MpaBo OpaTH y4acTh y M-
BiJIbHIN crIpaBi 0cobucTo ado yepes npencraBarnka. OcoducTa yuacTb
y crpaBi ocobu He mo30asise ii mpaBa MaTH B Wil cripaBi NpeacTaB-
Huka. Tol (akt, Mo CcI0BO «IPENCTaBHUK» BKHUTE 3aKOHONABLIEM B
OITHWHI, Ha TIEPIITNH OIS, MaB O CBITIUTH TIPO TE, IO 0CO0a MOXKe
MaTu TiIBKM OAHOTO npeacTaBHUKa. OKpiM TOTO, SIK 3ayBaXKyeThCS B
JiTeparypi, y YMHHOMY LIMBIUIBHOMY IIPOLIECYaTbHOMY 3aKOHOAABCTBI
BiJICYTHI/ MEXaHi3M MPaBOBOTO PETYINIOBAHHS Y4acTi JEKITBKOX Mpe-
CTaBHHUKIB OfHI€T ocobu [2, c. 348].

[Ipote, Ha HalIy TYMKY, BAPTO MOTOIUTHCS 3 THMH aBTOPAMH, SIKi
BHCTYTAIOTh 32 MOXKIIMBICTh YUACTI ¥ CIPaBi KiJILKOX MPEACTABHUKIB
onHiel ocobm [2, c. 348; 8, c¢. 90]. BinnosingHo, i mie3garHa QizudHa
oco0a, sika BHACIIJIOK CTaHy 37I0POB’sl HE 3[laTHA CaMOCTIHHO 3iic-
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HIOBAaTH CBOi IpaBa Ta BUKOHYBaTH 00O0B’SI3KM, MOXKE MaTH JEKIIBKOX
MpeACTaBHUKIB y Tpolieci. ToOTO y4acTh y mpoleci MoMidyHHKa, 10
Jlie Ha MiJICcTaBl OKpeMoi JOBIPEHOCTI SIK TOTOBIPHHH MPEICTABHUK,
He T030aBJIsie 3a3HaueHy 0cO0y MaTH y IIifl CTpaBi iHIIIOTO IOTOBIp-
HOTO IpeICTaBHUKA. 30KpeMa, 3a3HaueHa CUTYyallis MOXe BUHUKHYTH
y TOMY BHIIJIKy, KOJIM 3HAHb IOMIYHHKA HEJOCTATHBO ISl IIPEICTaB-
HUITBA B CYIi, @ TOMY JUIs €()EKTHBHOTO 3aXHCTy 0c00a TaKOK MOXKE
3aJIydUTH TPOoQeCiiHOrO MpeICTaBHUKA — a/IBOKATa, 110 Ha/laBaTHMe
Takiii 0ocoOi mpaBoBy momomory. [IpoTmiexHuii miaXia, cynepedns
ou monoxeHHAM cT. 59 KoHncrutymii Yipainu, sika 3akpirnuiia IpaBo
(hi3MYHUX Ta POPUANYHUX OCI0 Ha MPaBOBY JOMOMOTY TIPU peaiza-
1ii HUIMHM KOHCTHTYLIHHOTO MpaBa Ha CyIoBHUH 3axucT. [loMiuHHK, i
a/IBOKaT MaloTh JiSTH y MPOLEC] Ha MiICTaBl OKPEeMHUX JAOBipEeHOCTEH,
BUJIAHUX JII€3[]aTHO0 (PI3UYHOI0 0CO0OM0, siKa MOTpedye JIOMOMOTH
y 3ailicHeHH] 11 paB Ta BUKOHAHHI 00OB’S3KiB, aJKe B TaHOMY BH-
MKy agBOKaT MPEACTABISITHME 1HTEpecH camoi ocodu, a He ii 1mo-
MigHMKa. Tum Oifblme, mo BuxoAsuu 3i 3micty cr. 78 LUK Ykpainu,
MOMIYHUK HE HaJIICHUH PaBOM BHU1aui JOBIPEHOCTEH Ta yKIIaJeHHS
JIOTOBOPIB NP0 HaJlaHHS MPaBOBOi JOMOMOTH BiJ IMEHi IMiAOMIYHOrO.
Bapro 3a3HaumnTH, M0 Y TOMY BHIIQJIKY, KOJU TOPS] i3 MTOMIYHUKOM,
AK Hempo(eciiiHUM IOTOBIPHUM TMPEICTABHUKOM, Ji€ aJBOKAT SK
npodeciiHnii TOTOBIPHHUH MPEACTaBHUK, TOBHOBAYXXECHHS OCTAHHLOTO
MOXKYTh TIOCBIT9yBaTHCS HE TUIBKH JOBIPEHICTIO, a ¥ IHIINMH JIOKY-
MEHTaMH, a caMme: OPAEPOM, JI0 SIKOTO JOAAETHCS BUTSAT 13 JOTOBODY, Y
SIKOMY 3a3Ha4aloThCs TOBHOBAKEHHS aJJBOKATa SIK MPeJICTaBHUKA abo
OOMEKEeHHsI HOTO TIpaB Ha BYMHEHHSI OKPEMHUX TMPOIECYATbHUX il
JIOPYYCHHSM OpraHy (yCTaHOBH), YIIOBHOBa)KEHOTO 3aKOHOM Ha Ha-
JaHHs 0€30IIIaTHOI TIPaBOBOI JTOMTOMOTH; TOTOBOPOM (4. 4 cT. 42 L{I1K
VYkpainu). Y BCiX 3a3HaYeHHX BHITaJKaxX Jdi€3garHa ¢izndHa ocoda,
SIKIf HaJTa€EThCS IOTIOMOTa, 30epirae 3a co00r0 TPaBo MiATH B TPOIIECi
OZIHOYACHO 31 CBOTMHU MPEICTABHUKAMH.

Panine Bxxe Oyio 3po0sIeHO BUCHOBOK BIJIHOCHO TOTO, 1110 [TOMiY-
HUK BHUCTYTIA€ B CY/i JOTOBIPHUM IIPEJICTaBHUKOM OCOOH, SIKil Haja-
€Tbes nornomora. [lopsa i3 nuM, Ha IPaKTHILI MOXYTh BUHUKHYTH CH-
Tyallii, KOJIM IIOMIYHUKOM Ai€31aTHOT (hi3MYHOI 0COOU € YJIeH POIMHH
uiei ocodou. Y bOMy KOHTEKCTI BapTO 3BEPHYTH yBary Ha MOJIOKEHHS
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crareii 172, 258, 262 CK Vkpainu. Tak, BiAmoBigHo g0 4. 2 ct. 172
CK VYkpainu MOBHOJITHI JI0YKa, CHH MalOTh ITPABO 3BEPHYTHUCS 32 3a-
XUCTOM TIpaB Ta IHTEPECiB HEMpaIe31aTHUX, HEMITHIX OaThKiB SK iX
3aKOHHI TIPEICTaBHUKH, O€3 CIIemiaJlbHUX Ha T TTOBHOBAKEHB. Te &
came IIPaBUJIO Ji€ MO0 YCUHOBJICHNX Ta yCHHOBJIIOBAYiB HA MijicTa-
Bi ct. 232 CK VYkpainu. 3rimHo 3 4. 2 ct. 258 CK VYkpainu 0aba i 1ix
MAaroTh MPaBO 3BEPHYTHCS 32 3aXUCTOM TIpaB Ta IHTEPECiB MAJIOJITHIX,
HEIMOBHOJIITHIX Ta MOBHOJITHIX HEIpPale3laTHUX OHYKIB JI0 OpraHy
OITIKM Ta MiKIyBaHHS a00 0 Cymy Oe3 cremialbHUX Ha T€ TTOBHOBA-
*keHb. 3rigHo 31 cT. 262 CK VYkpainm cectpa, Opar, Madyxa, BITIHIM
MAaIOTh MPaBO Ha CaMO3aXUCT CBOIX MAaJIOJITHIX, HETIOBHOJITHIX, ITO-
BHOJIITHIX HeTlpaue3JaTHUX OpariB, cecTep, nacuHka, naguepku. Ce-
cTpa, Opar, Madyxa, BITYUM MalOTh MPaBO 3BEPHYTHCS 3a 3aXHUCTOM
MpaB Ta IHTEPECiB MAJIOJITHIX, HETIOBHOIITHIX Ta MOBHOJIITHIX HEMpa-
Le3aaTHUX OpariB, cecrep, MacHHKA, MaJ4epKu 0 OpraHy OIIKH Ta
MMKJTyBaHHS a00 10 Cyay 0e3 CIeliaaTbHUX Ha T TTOBHOBAKCHb.

Bapro 3a3HaunTH, 110 32 YMOBH BUKOHAHHS 3a3HAYEHUMH OCO-
O0aMu (pyHKUIH MOMIYHMKA, IPU 3BEPHEHHI 10 CYIY CIIiJ BUXOAUTH 3
TOTO, IO Ii 0COOH JISATUMYTh HE SIK JOTOBIPHI MPEJICTABHUKHU B I10-
psaky ct. 40 HIIK Ykpainw, a sik ocoOu, SIKUM HaJlaHe TpaBo 3axHUIiia-
TH TIpaBa, cBOOOIU Ta iHTepecH iHmMX oci0, Ha miacTasi ct. 45 LIIK
VYkpaian. Tak, BigmoBigHo 10 4. 1 cT. 45 HIIK Ykpaiam y Bumamgkax,
BCTaHOBJICHUX 3aKOHOM, OPTaHH JI€PKaBHOT BIIa K, OPraHU MiCLIEBOTO
caMOBpAAyBaHHs, (Di3M4HI Ta IOPUIMYHI 0COOM MOXYTH 3BEpPTATHCS
JI0 CyIly 13 3asiBaMH ITPO 3aXHCT paB, cCBOOO Ta IHTEPECiB IHIIKX 0Ci0,
a00 JepKaBHHX YU CyCHibHUX iHTEepeciB. [IpoTe, sk 3a3Ha4a€eThCs B
JIiTeparypi yuacTh y CIIpaBi 3a3HAYCHUX CYO’ €KTIB CITiJ] BIAPI3HSITH BifT
yJacTi y CripaBi IpeacTaBHUKIB [2, ¢. 361].

VY naHomy BUTIIAJIKy TpaBO 3a3HaueHUX (i3MUHUX OCiO Ha 3Bep-
HEHHA [0 cyny Oyae oOyMOBIIEHE HE JOTOBOPOM — IiJICTaBOIO HOTO
BUHUKHEHHS Oy/ie MpsMa BKa3iBKa Ha LI¢ B 3aKOHI. Y 3B’sI3Ky 13 3a3Ha-
YEHUM, 11 0COOM HEe MOXYTh KBai(iKyBaTHCs SIK MPEICTABHUKH, a
MaTHMYTh CBilf OCOOMUBHI CTaTyC y UMBIILHOMY CyAOYHHCTBI. Dop-
MOIO yYacTi 3a3HaueHUX 0ci0 Oyze 3BepHEHHS IO CYIy i3 TT030BHOIO
3asB010 a00 3as1BOI0 B MOPSIIKY OKPEMOI'0 UM HAKa3HOTO MPOBAHKEH-
HSl, @ €IMHOIO MiJCTaBOIO iX ydacTi Oyzne mpsMa BKasiBKa Ha L€ B 3a-
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koHi. [Ipu 11bOMY y4acTh 3a3HaYCHHUX OCIO0 MOXKITMBA JIUIIIE HA CTOPO-

HI 1103MBaya, a TOMy BOHH MaTHMYTh IIPOIIECYyalibHi IpaBa Mo3uBaya,

xoua Oe3rmocepeHiM Mo3UBaYeM BUCTyMaruMe ocoda, Ha 3aXUCT iH-

TEpECiB SIKOi BOHU MifOTh. [Ipn 1TbOMY y9acTh TaKuX 0Ci0 B iIHTEpecax

BiJIMTOBi/Ta4a 3aKOHOJIABCTBOM He riependadeHa. Tox, y BHIIAIKY, KOIH

II030B TIpeJ’ ABJICHUH 0 Ji€31aTHOI (Pi3U4HOT 0co0H, siKa MOTpedye

noriomoru B mopsiky cr. 78 1IK Vkpainu, 3a3Haveni ocobu Oymyun
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Maxkapenko O.B. IlpeancraBHHITBO 0c00U, AKili HaJa€THCSA A0NIOMOra B I10-
psaaxy crarri 78 LK Ykpainn, y cy10BHX NPOBaIKeHHAX

VY crarti po3mIsSIAOThCS IUTAHHS TTOB’s3aHi i3 MPOLECYaJbHUM MPEACTaBHU-
LITBOM Ji€31aTHOI (i3UUHOI 0cOOH, SKili HAJAa€ThCs JOMOMOTa B MOPSIIKY CTAaTTi 78
K VYkpainu. 30kpema, BU3HAYA€ThCS MiJCTaBa TaKOTO MPEACTABHUIITBA Ta HOTO
npaBoBa npupoypa. [IporecyanbHe cTaHOBUINE NOMIYHHKA HOPIBHIOETHCS 13 MpoLe-
CyaJIbHAM CTaHOBHIIEM OITIKYHIB Ta IIKIyBaJbHHKIB. 3’SICOBYIOTBCS MEXi MOHSTTS
«TPOIIECyabHE MPEICTaBHHUIITBOY, 30KpeMa POOUTHCS BHCHOBOK IPO Te, IO MPOLie-
CyaJIbHE MPEICTABHUIITBO OBUHHO OXOIUTFOBATH HE TiIbKH MPEICTABHHUI[TBO 0COOH B
Cyi, ane i IPeACTaBHULITBO OCOOH B OpraHax MPUMYCOBOTO BUKOHAHHS PillICHb CY/Iy.
OxpeMy yBary NpHALIEHO MPOOIeMi MHOXXMHHOCTI TPEJCTaBHUKIB, sSIKa BUHHUKAE Y
THX BUITAJIKaX, KOJHU Ji€31aTHy 0c0o0y B CYIOBOMY HPOBAKCHHI MPEICTABIISIOTH OJi-
HOYACHO 1 MOMIYHHUK, i TpoQeciiHmil IPeICTaBHUK — aBOKAT.

Kur04o0Bi c/10Ba: 1pe/icTaBHUIITBO; MPOLECYaIbHE IPEICTaBHUIITBO; IPEICTaB-
HUK; TIOMIYHHK; HAJIaHHsI Ji€30aTHii (i3ndHii 0cobi T0mMoMOorH y 3milCHeHHI ii paB
Ta BUKOHAaHHI 000B’SI3KIB.

Makapenko O.B. TIpeacTaBuTe/IbCTBO JIMIA, KOTOPOMY NPEA0CTABIISIETCS
nomous B nopsiike crarbu 78 'K Ykpaunsl, B cyne0HbIX IPOU3BOACTBAX

B crarhe paccMaTpHBAKOTCS BOIIPOCHI, CBSI3aHHBIC C MPOLECCYaIbHBIM MpeCTa-
BHUTEIIBCTBOM JIEECIIOCOOHOTO (DM3UUECKOTO JIMIA, KOTOPOMY MPEIOCTABISETCS MO-
mo1b B nopsiake crarbu 78 'K Ykpaunsl. B wacTHOCTH, onpenenseTcs 0CHOBaHUE
TAKOTO TPEICTABUTENBCTBA U €ro MpaBoBas npuposa. [IporeccyaibHOE MOIOKEHHE
MOMOIIIHHKA CPABHUBACTCS C MPOLECCYaTbHBIM TTOJ0KECHHEM OINEKYHOB U TIOICYH-
Tenell. BBICHSAIOTCS IPaHUIbI MOHSTHS «IIPOLECCYalbHOE IMPEICTABUTCIBCTBOY, &
HUMEHHO — CJIeJIaH BBIBOJ O TOM, YTO TPOLECCYaTbHOC MPEACTABUTEIBCTBO JTOIKHO
OXBaThIBaTh HE TOJIBKO MPEICTABUTEIIBCTBO JIHIA B CY/IC, HO TAKKE U MPEACTABUTEIIb-
CTBO JIMI[a B OpraHax MPUHYAUTEIBHOTO HCIIOMHEHUsI CYNeOHbIX pemeHuil. OTaens-
HOC BHHMAHHC Y/CICHO NpoOJeMe MHOXKECTBCHHOCTH IpPEICTABUTEINICH, KOTOpast
BO3HHMKAeT B TEX CIydasx, KOIjaa Jeecrnoco0HOE JIHIO0 B CyIeOHOM MPOHM3BOJICTBE
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OJIHOBPEMEHHO TMPEJCTABISIOT U MOMOIIHKK, U PO()ECCHOHAIBHBIN MPEICTABUTEIb
— aJIBOKAT.

KitroueBble cjI0Ba: MPEICTABUTEIBCTBO; MPOLECCYaTbHOE MPEACTABUTEIBCTBO;
MPE/ICTaBUTENb; TOMOIIHUK; MPEJOCTABICHHE EeCNOCOOHOMY (HDH3HUCCKOMY JIHILY
MOMOIIIM B OCYLIECTBICHHHU €r0 MPaB U UCIIOIHEHUH 0Os3aHHOCTEH.

Makarenko O.V. Representation of a Person That Receives Assistance in
Accordance With Article 78 of Civil Code of Ukraine in Judicial Proceedings

Rendering help to a capable physical person with exercising her rights and
performing her duties is considered to be a civil-law instrument, by means of which
a person can compensate for some lacking abilities that are needed for independent
participation in civil transactions. Legal rules on rendering help to a capable physical
person are considered to constitute a separate sub-institute of civil law as well as
tutorship and curatorship. The main duties and powers of assistant are enumerated in
the article 78 of Civil Code of Ukraine. However the list of those duties and powers
is not exhaustive.

The article addresses some procedural issues concerning rendering help to
a capable physical person with exercising her rights and performing her duties.
Especially the problem of representation of a person that receives assistance is the
focus of attention.

The author compares representative status of an assistant with representative
status of tutors and curators. It is concluded that an assistant eo ipso does not have an
authority to represent a person in judicial proceedings. That is why the authority to
represent a person in judicial proceedings should be expressly granted to the assistant
by a person that receives assistance. The authority of assistant to act in court on
behalf of the person is based on special agreement and should be proved by a letter
of authorization.

Also the author deliberates the question of how the notion of “‘judicial proceedings”
should be treated. In this regard the author analyses the relevant case-law of European
Court of Human Rights. According to the jurisprudence of European Court of Human
Rights the execution of court decisions constitutes a part of judicial proceedings. On
that ground the author states that assistant needs a special letter of authorization not
only for representation in court, but also for representation in proceedings related to
the execution of court decisions.

The author also analyses the problem of multiple judicial representatives acting
on behalf of a person that receives assistance. This is the case when the person that
receives assistance wants both the assistant and professional attorney to represent
him or her in court. Some issues related to receiving pro-bono legal support are also
discussed. Finally the author deals with some special cases (envisaged in Family Code
of Ukraine) when relatives can represent a person in judicial proceedings.

Key-words: representation; judicial representation; representative; assistant;
rendering help to a capable person with exercising her rights and performing her
duties.
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