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Formulation of the problem. The spread of the coronavirus
pandemic throughout the territory of Ukraine, the introduction of
martial law in connection with the full-scale invasion of the Russian
Federation, require the state to apply such legal mechanisms that would
help eliminate the negative consequences that arose in connection
with dangerous events, or prevent their occurrence.

One of such mechanisms is the institution of requisition, which
is legalized in national legislation by the constitutional provision of
Article 41 of the Constitution of Ukraine.

Thus, according to the specified article of the Basic Law, forced
alienation of objects of private property rights can be applied only
as an exception for reasons of public necessity, on the basis and in
the manner established by law, and on the condition of prior and full
reimbursement of their value. Compulsory expropriation of such
objects followed by full reimbursement of their value is permitted only
under conditions of war or emergency [1]. At the same time, the state’s
right to requisition property is an exception to the basic principle of
inviolability of property rights for every legal state.

Scientific circles rightly note that this procedure is probably the
most radical way of state intervention in property rights, which is
not illegal if certain conditions are met [2]. Thus, in the precedent
practice of the European Court of Human Rights, clear criteria have
been developed, the observance of which indicates the admissibility
of interference with property rights. One of these criteria is legality,
which consists in «compliance with the relevant provisions of national
legislation and compliance with the principle of the rule of law» [3].
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Thus, forced alienation of property should be carried out with strict
and unwavering adherence to the legally established procedure, which
confirms the relevance of this scientific issue.

The purpose of this article is to carry out a theoretical analysis
of the problems of legal regulation of the requisition procedure in the
case of natural disasters, accidents, epidemics, epizootics and other
extraordinary circumstances in Ukraine.

Presenting main material. The general provisions on requisition
in Ukraine are defined by Article 353 of the Civil Code of Ukraine
(henceforth the CC of Ukraine) [4], which is considered correct, as
it contributes to the development of guarantees of the rights of the
owner in relation to requisition in the system of general principles
of civil law regarding the protection of property rights, in particular ,
establishing guarantees for damages [5].

At the same time, it should be taken into account that the rules
governing requisition are aimed at resolving the conflict between
public interest and civil law (in particular, property rights, other civil
rights), the resolution of which is in favor of the public interest [6].

Legal analysis of Art. 353 of the CC of Ukraine provides grounds
for distinguishing two independent types of requisition depending
on the conditions of its implementation, namely: requisition under
circumstances not related to the introduction of legal regimes of
emergency or martial law; requisition in the conditions of legal
regimes of martial law or states of emergency [4].

Because, in the context of the issues under investigation, as of
today, the normative basis for requisition in circumstances not related
to the introduction of legal regimes of emergency or martial law is Part
1 of Art. 353 of the CC of Ukraine according to which in the event of a
natural disaster, accident, epidemic, epizootic and other extraordinary
circumstances, for the purpose of public necessity, property may be
compulsorily expropriated from the owner on the basis and in the
manner established by law, subject to prior and full compensation cost
(requisition) [4].

The analysis of this norm shows that it establishes general
conditions for the requisition of property, which, together with other
provisions of the article, constitute the legislative basis for the legal
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regulation of forced alienation of property under circumstances not
related to the introduction of legal regimes of emergency or martial
law.

At the same time, in terms of the grounds and procedure for
requisitioning property, this norm has a deferential nature to the
legislative acts that actually regulate the relevant issues. In this context,
we note that there is no single legal act that would provide a special
legal regulation of forced alienation of property in circumstances not
related to the introduction of legal regimes of emergency or martial
law in the national legislation. Therefore, the legal norms that are
necessary for the implementation of the prescriptions of Part 1 of
Art. 353 of the Civil Code of Ukraine are in practice unsystematized
and fixed in various types and nature of regulatory documents. This
state of affairs greatly complicates law enforcement, creates problems
with inconsistency of terminology, creates legal conflicts, etc. At the
same time, a significant proportion of issues related to the requisition
procedure remain unresolved, which negatively affects the observance
of the rights of the owner of the requisitioned property.

Note that if we are talking about the forced alienation of property
under the legal regimes of emergency or martial law, then this type
of requisition has to a certain extent a clearly defined regulation. Its
basis is, in particular, the Laws of Ukraine «On the transfer, forced
alienation or seizure of property in the conditions of the legal regime
of martial law or state of emergency» [7], «On the legal regime of the
state of emergency» [8], «On the legal regime of martial law» [9].

In this regard, we would like to express our position on the need
to adopt a normative legal act that would provide comprehensive
regulation of the institution of requisition (both its varieties), the
grounds and procedure for its implementation, and create conditions
for the proper protection of the rights and legitimate interests of owners
whose property is forcibly confiscated alienated, and would improve
the situation with the quality of Ukrainian law. N. B. Moskalyuk, in
particular, emphasized this necessity in his scientific works [10, p.
135], O. M. Klymenko [11, p. 58], A. Ivanov [12, p. 21], T. E. Krysan
[13, p. 166], D. M. Biletskyi [14, p. 128], I. Ya. Holovnia [15, p. 143]
and others.
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Theprocedure for forced expropriation of property in circumstances
not related to the introduction of legal regimes of emergency or martial
law provides for: establishing a set of conditions that are necessary for
requisitioning; making a decision on requisitioning; reimbursement
of the value of forcibly alienated property to the owner; direct seizure
of requisitioned property in accordance with the decision on forced
expropriation.

Interpretation of the norm of Part 1 of Art. 353 of the CC of
Ukraine provides grounds for asserting that forced alienation of
property is carried out in the event of a natural disaster, accident,
epidemic, epizootic and other extraordinary circumstances.

The CC of Ukraine does not provide a definition of the specified
concepts and does not contain an indication of the law that must be
applied to clarify their content.

We note that the occurrence of any of those listed in part 1 of Art.
353 of the CC of Ukraine, events may lead or lead to the occurrence of
negative consequences (damage to life, health of a person, his property,
etc.). In this regard, the state, fulfilling its constitutional obligations,
must intervene and ensure the protection of the civilian population in
accordance with the law.

Thus, the norm of civil legislation on requisition is related to the
legislation on the protection of the civilian population, the basis of
which is the Code of Civil Protection of Ukraine [16].

The norms of this codified act make it possible not only to
establish the signs, features and content of events, the occurrence of
which is a condition for requisitioning, but also to understand their
categorical belonging. Yes, item 25 of Art. 2 of the Civil Code of
Ukraine stipulates that a catastrophe, accident, fire, natural disaster,
epidemic, epizootic, epiphytotic, which by their consequences pose a
threat to the life or health of the population or lead to material damage
are dangerous events [16].

In turn, any of these dangerous events can lead to the emergence
of an emergency situation, which Code of Civil Protection of Ukraine
defines as a situation in a separate territory or business entity on it or
a water object, which is characterized by a violation of the normal
conditions of life of the population [16].
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Taking this into account, a logical question arises as to the
expediency of the legislator’s application in the norm of Part 1 of Art.
353 ofthe CC of Ukraine wording «other extraordinary circumstances»
as opposed to the categories operated by the Code of Civil Protection
of Ukraine? Law-making technique, applied in the stated norms of
Part 1 of Art. 353 of the CC of Ukraine creates the impression that a
natural disaster, accident, epidemic, epizootic, which according to the
norms of the Civil Code of Ukraine belong to dangerous events, are
extraordinary circumstances. Apparently, the legislator wanted to use
a collective, generalizing concept, which can include all other events,
the occurrence of which may lead to forced alienation of property.

We found out that the norms of the current legislation, in particular
the CC of Ukraine, do not contain a comprehensive definition of this
term. Those definitions that are set forth, for example, in the Laws of
Ukraine «On Plant Quarantine» [17], «On Veterinary Medicine» [18];
Orders of the State Aviation Service No. 1239 dated 26.11.2018 [19]
and No. 1802 dated 12.11.2020 [20], which regulate legal relations in
the field of air transportation, are non-universal and highly specialized,
and therefore do not provide an opportunity to fully disclose the
meaning of the term.

It should be noted that the concept of «emergency circumstances»
is similar in meaning to the concept of «emergency situation», as
they create a situation. At the same time, their difference lies in the
events that cause them, since an extraordinary circumstance, unlike an
emergency situation, in addition to natural, man-made and biogenic
events, also arises as a result of events of a criminal and socio-political
nature [21, p. 34].

The closeness of the content of these concepts is also confirmed
by the fact that an emergency situation in the Code of Civil Protection
of Ukraine and emergency circumstances in the Law of Ukraine
«On Veterinary Medicine» are defined as a situation and a condition,
respectively, which are essentially synonymous.

We cannot ignore the fact that the Great Explanatory Dictionary
of the Ukrainian Language interprets the words «situation» and
«circumstances» equally as a set of conditions under which something
happens [22, p. 819, 1321].
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Thus, it is not entirely correct to use the term «circumstancesy,
which indicates a situation, as generic to those terms which indicate
an event or process (natural disaster, epidemic, etc.).

In view of the above, in order to apply a single categorical and
conceptual apparatus, we consider it expedient to make changes in part
1 of Art. 353 of the CC of Ukraine by replacing the wording «under
other extraordinary circumstances» with «under other dangerous
events that led (may lead) to the occurrence of emergency situations
(circumstances)».

Thanks to this, it will be possible not only to eliminate the
terminological inconsistency, but also to solve the problem to which
T. E. Krysan draws attention. According to her position, it is necessary
to establish an exhaustive list of extraordinary circumstances under
which requisition is possible, since when making a decision on forced
alienation of property, one or another authority may abuse its right,
interpreting the relevant concept quite broadly [13, p. 167].

Also, the proposed content of the norm of Part 1 of Art. 353 of the
CC of Ukraine can act as a certain safeguard in such cases, taking into
account the presence of a legislative definition of a dangerous event
and an emergency situation, as well as an expanded (compared to what
is contained in the CC of Ukraine) list of emergencies approved by the
State Committee of Ukraine on Technical Regulation and Consumer
Policy situations [23].

The next condition for conducting requisition is that it is carried
out exclusively for the purpose of public necessity. For the first time
at the legislative level, the definition of this concept was enshrined in
Art. 1 of the Law of Ukraine «On Expropriation of Land Plots, Other
Objects of Real Property Located on Them, Which Are Privately
Owned, for Public Needs or Due to Public Necessity» and defined as
an exclusive necessity determined by national interests or the interests
of a territorial community, under which forced alienation is possible
[24]. Thus, the specified concept should be classified as evaluative.

An emergency situation combined with the need for immediate
elimination or prevention of its consequences requires a quick
response, therefore the decision to requisition property cannot be
made in court. Instead, the most expedient and effective way is an
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administrative order (adoption of an administrative act), which
distinguishes requisition from other ways of terminating ownership,
which require a court decision.

The above provides grounds for the conclusion that the decision
on forced alienation of property belongs to the exclusive powers of
the state.

The norm of part 1 of Art. 353 of the CC of Ukraine does not
contain information about the state authority authorized to make a
decision on requisition, which is open to criticism [25, p. 71]. In the
scientific literature, only assumptions are made that these can be state
authorities, authorities of the Autonomous Republic of Crimea, local
self-government bodies [26, p. 452].

Taking into account the exclusivity of requisition as a basis for
acquiring only the right of state property, which logically implies
subject limitation in making a decision on forced alienation of property,
we believe that local self-government bodies cannot be given such
powers. Because of this, as of today, it can be confidently asserted
that there is no single subject of decision-making on forced alienation
of property. This situation is caused by the lack of comprehensive
legislative regulation.

Establishment of a state authority that can requisition property
is carried out in each specific case. At the same time, the law does
not provide a single criterion by which the appropriate body could
be established. In some cases, such a criterion can be the object of
requisition, in others - a dangerous event that led to the emergence
of an emergency situation. For example, the requisition of foreign
investments is carried out on the basis of the decision of the bodies
authorized for this by the Cabinet of Ministers of Ukraine (Part 4 of
Article 397 of the Economic Code of Ukraine) [27].

In turn, the decision on requisition in the event of an epizootic
may be taken by a body that carries out activities in the field of
prevention of outbreaks of particularly dangerous animal diseases.
Investigating the issue of requisitioning animals during epizootics,
O.A. Ustimenko noted that it is not legally regulated by which body
the decision on forced expropriation should be made, the procedure
for such expropriation, etc. [28, p. 125].
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We believe that potentially such a body, depending on the scale of
the emergency situation, can be considered the State Emergency Anti-
epizootic Commission under the Cabinet of Ministers of Ukraine or a
specific local state emergency anti-epizootic commission, which carry
out their activities on the basis of Resolution No. 1350 of the Cabinet
of Ministers of Ukraine dated November 21, 2007 [29].

In any case, the difficulty in determining the state authority that
has the right to requisition property under circumstances not related to
the introduction of legal regimes of emergency or martial law and the
lack of a unified approach to this issue, in our opinion, is a negative
phenomenon of current law enforcement.

It is worth mentioning that the global practice of combating
the coronavirus pandemic knows cases of the use of requisition in
these processes. For example, in Great Britain, one of the measures
implemented under the imposed quarantine included the requisition
of private hospitals as emergency hospitals [30]. The coronavirus
pandemic on the territory of Ukraine was not accompanied by the
introduction of a state of emergency and caused only the introduction
of quarantine and restrictive anti-epidemic measures. Despite this, it
can certainly be attributed to the list of dangerous events referred to in
Part 1 of Art. 353 of the CC of Ukraine. At the same time, the resolution
of the Cabinet of Ministers of Ukraine No. 1236 dated 09.12.2020,
according to which the quarantine was introduced, not only did not
solve the entire problem, but also did not allow the possibility of
requisitioning in the conditions of the spread of the coronavirus [31].

Conclusions. Summarizing, we consider it possible to note that
it seems not only correct, but also urgent to adopt a special law on
requisition with the definition of the body (or bodies) that would be
in charge of the forced expropriation of property independently or
in coordination with other state authorities. In addition, we believe
that the determination of the value of property should be carried out
on the date of its assessment, by analogy with the way it is provided
for requisition under the legal regimes of war or state of emergency,
and carrying out the assessment as of the date of adoption of the
administrative act on the requisition of property is erroneous. Also,
in addition to the monetary form, the norm of Art. 353 of the CC
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of Ukraine actually provides for the possibility of applying in-kind
compensation, enshrining in part 6 the right of the previous owner
to demand the provision of other property in exchange for him, if
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Yanauk L.JI. HuBiiibHO-IpaBOBE pery/i0BaHHs NMOPS/AKY peKBi3uuii y pasi
CcTUXIHHUX JUX, aBapiii, eninemiii, enizooTiii Ta 3a iHMIMX HaA3BUYATHUX 00CcTa-
BHH B YKpaiHi.

[MommpenHs ycieto Teputopieto YkpaiHu nanjeMii KoOpoHaBipycy, BBEACHHS BO-
€HHOTO CTaHy y 3B’SI3Ky i3 MOBHOMAacCIITaOHUM BTOPIHEHHSIM POCIHCHKOI (enepartii
BHMAararoTh BiJ] JIep)KaBU 3aCTOCYBaHHs TAaKUX IIPABOBHX MEXaHI3MiB, sIKi O JOIIOMOT-
JIM YCYHYTH HETaTUBHI HACIIJKH, [0 HACTAJIN Y 3B’SI3KY i3 HEOE3NEeYHNMH HOJIsIMHY,
a0o 3amo0irTy iX BHHHKHEHHIO. OIHHM i3 TaKMM MeXaHi3MiB BHCTYIA€ IHCTUTYT
PEKBI3HILIT, SIKMI JIErajxizoBaHO y HAI[lOHAJHHOMY 3aKOHOJABCTBI KOHCTUTYLIHHHM
nonoxeHHsM ctarti 41 Koncrurynii Ykpainu. Tak, 3rigHo i3 BkazaHoto crarreto Oc-
HOBHOT'O 3aKOHY IPUMYCOBE BiIUy)KEHHs 00’ €KTIB IIpaBa MPUBATHOI BIACHOCTI MOXKe
OyTH 3aCTOCOBAHE JIUIIIE K BUHATOK 3 MOTHBIB CYCIiJIBHOT HEOOXIHOCTI, Ha MiICTaBl
1 B TOPSIIKY, BCTAHOBJICHNX 3aKOHOM, Ta 32 YMOBH IIOIIEPEIHBOTO i IIOBHOTO BiJIIIKO-
IyBaHHS iX BapTocTi. [IpuMycoBe BiTuy)KeHHS TaKHX 00’ €KTiB 3 HACTYITHHM ITOBHUM
BiJIIIKOAYBAaHHSM X BapTOCTi JIOIYCKA€THCS JIMIIE B yMOBaX BOCHHOTO Y HaJ[3BH-
yaiiHoro ctaHy. [Ipy 1boMy, paBo Jep)KaBH PEKBI30BYBaTH MaiHO € BHHSATKOM i3
©a30BOT0 s KOXKHOI TPAaBOBOI JIeprKaBX IIPUHIIUITY HEIOPYIIHOCTI IIpaBa BIACHOCTI.
[TpumycoBe Bigdy>KeHHs MaifHa HOBHHHO 31iHCHIOBATHCS i3 CYBOPUM Ta HEYXMIBHUM
JIOJICp’)KaHHSIM 3aKOHOAABYO BCTAHOBJIEGHOI MPOLEIYPH, IO IMiATBEPIKYE aKTyallb-
HICTB Li€] HAyKOBOT ITPOOJIEMaTHKH.

V crarTi BKa3aHo, 10 HE JINIIE NPaBHILHUM, ajle i HaraJbHUM NPUHHSTTS CIIe-
LiaJILHOTO 3aKOHY IIPO PEKBI3WILIO i3 BU3HAUYCHHSIM y HHOMY OpraHy (4 OpraHiB),
SIKMI CaMOCTIHO a00 X y KOOPIHMHAIIIT 13 IHIIMMH OpraHaMu Jep>KaBHOT BiIaau OyB
O yIpaBICHUM Ha IPUMYCOBE BiUy)KeHHs MaiiHa. Kpim 1boro, BBa)kaeMo, 110 BH-
3HA4YEHHs BapTOCTI MaiiHa ITOBUHHO 3/iiICHIOBATHCS HA ATy HOTO OLIIHKH, 32 aHAJIOTi-
€10 13 THM, SIK IIe Tlepe0adeHo IS PEeKBI3HIIIT B yMOBaX PAaBOBHUX PEIKHMIB BOEHHOTO
a00 HaJ3BUYAITHOTO CTaHIB, a MPOBCICHHS OLIHKU CTAHOM Ha JaTy MPUUHATTS aaMi-
HICTPAaTHBHOTO aKTy MPO PEKBI3UIIII0 MaifHa € TOMHIKOBUM.

KurouoBi ciioBa: mpaBo BIacHOCTI, PeKBI3UIlis, HA3BUYalHI 0OCTaBHHH, Bill-
IIKO/TyBaHHSI, IPUMYCOBE BiUy KCHHSI.

Chaplyk L.D. Civil-legal regulation of the procedure of requisition 1n the case
of natural disasters, accidents, epidemics, epizootics and other extraordinary
circumstances i Ukraine

The spread of the coronavirus pandemic throughout the territory of Ukraine, the
introduction of martial law in connection with the full-scale invasion of the russian
federation, require the state to apply such legal mechanisms that would help eliminate
the negative consequences that arose in connection with dangerous events, or prevent
their occurrence. One of such mechanisms is the institution of requisition, which is
legalized in national legislation by the constitutional provision of Article 41 of the
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Constitution of Ukraine. Thus, according to the specified article of the Basic Law,
forced alienation of objects of private property rights can be applied only as an
exception for reasons of public necessity, on the basis and in the manner established by
law, and on the condition of prior and full reimbursement of their value. Compulsory
expropriation of such objects followed by full reimbursement of their value is allowed
only under conditions of war or emergency. At the same time, the state’s right to
requisition property is an exception to the basic principle of inviolability of property
rights for every legal state. Forced expropriation of property must be carried out with
strict and unwavering adherence to the legally established procedure, which confirms
the relevance of this scientific issue.

The article states that it is not only correct, but also urgent to adopt a special law
on requisition with the definition of the body (or bodies) that would be in charge of
the forced expropriation of property independently or in coordination with other state
authorities. In addition, we believe that the determination of the value of property
should be carried out on the date of its assessment, by analogy with the way it is
provided for requisition under the legal regimes of war or state of emergency, and
carrying out the assessment as of the date of adoption of the administrative act on the
requisition of property is erroneous.

Keywords: property right, requisition, extraordinary circumstances,
compensation, forced alienation.




