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It has been noted that most American courts do not practice “linear” philosophy
in terms of sentencing, but on the contrary, take the whole set of unique facts and
circumstances with legal significance into account in each criminal case. It has been
established that this approach partially resembles the content of paragraph 3, part 1 of
Art. 65 of the Criminal Code of Ukraine: the court imposes punishment, taking into
account severity of the crime, identity of the perpetrator as well as mitigating and
aggravating circumstances.

Ithas been also established that in comparison with the American domestic practice
of sentencing in general and for economic crimes in particular seems unreasonably
humane, such that it is not able to fully implement the purpose of punishment,
declared in Art. 50 of the Criminal Code, and therefore, such as objectively unable
to restrain the manifestations of illegal behavior in the economic sphere. The large-
scale humanization of criminal liability for economic encroachments carried out by
the Ukrainian legislator at the end of 2011, combined with the decriminalization of
certain acts and the replacement of imprisonment with fines in sanctions of other
norms, has intensified such negative trend.

Third, the analysis of the content and application of the federal Penal Code
demonstrates not only the advantages of this act of the federal criminal law, but also its
individual shortcomings. There is a lot of criticism against this document’s provisions
in terms of sentencing for economic crimes. The main reason for criticism is the
purely arithmetic relationship between the amount of punishment and the amount of
material damage caused by such a crime.

Based on the results of elaboration of the American experience in terms of
normative provision and practice of application of punishments for economic crimes,
a position has been expressed on the expediency of introducing a model of limited
formalization of punishments in Ukraine.

Key words: sanction, criminal offense in the sphere of economy, humanization
of criminal liability, purpose of punishment, formalization of sentencing framework,
judicial discretion.
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CTAHOBJIEHHS! TA PO3BUTOK
KOHCTUTYUIAHO-NPABOBOI
BIANOBIAANBLHOCTI B YKPAIHI B MEPIO
KO3ALIbKOI OBEM TA FTETbMAHLLUHU

VJIK 340.132.8; 342.086

IMocTranoBka nmpodaemu. BaxxmuBe 3HAUEHHS IS ITiIBUINCHHS
edexkTuBHOCTI (DYHKITIOHYBaHHSA CyO €KTiB BIIaJHUX BIJHOCHH Ma€
KOHCTHUTYIIIHHO-TIPaBOBa (KOHCTUTYIIIHA) BiJIMOBITaIbHICTb.
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B HaykoBiif miTepaTypi KOHCTUTYLIHHO-IIpaBoBa (KOHCTUTYIIIH-
Ha) BIIMOBIAAJILHICTH B OCHOBHOMY BH3HAYA€ThHCS SIK OCOOJIUBUEN BUJT
COINaJIPHOI BIATOBIMATBHOCTI, IO Ma€ CKJIATHUA TOJITHKO-TIPaBO-
BHIH XapakTep i HacTa€e 32 KOHCTUTYITIHHE TIPABOIIOPYIICHHS (IETIKT).
ToOTO 3MiCT TaHOTO BHIYy FOPHIUYHOI BiIIOBIATBHOCTI 3BOAUTHCS
B OCHOBHOMY JIMIIIE 0 KOHCTUTYIIHHO-TIPABOBUX CaHKIIIH, TOOTO 710
PETPOCIIEKTHBHOT (HEraTUBHOI) BiAMOBiganbHOCTI. Pazom 3 Tum, npu
BU3HAYCHHI KOHCTUTYLIHHO-TIPABOBOI BiJIIIOBI1aJIbHOCTI 11032 YBaroto
3aJIUIICHO MEPCIIEKTUBHY (TTO3UTUBHY) BiAMIOBIAAIBHICTD, SIKA BUTLIH-
Ba€ 3 HaJIeXKHOI peaizalii cyd’ekTaMu CBOTO MPABOBOTO CTATYCY.

BpaxoBytoun BuIleHaBeJeHE, BBaXKa€MO, IO pO3poOKa Ta Io-
JAJIbIIE YIOCKOHAIEHHS KOHCTUTYIIHHO-TIPABOBOI BIAMOBIAAILHOCTI
Cy0’€KTIB BJIaJIHUX BITHOCHH Ma€ PO3IIOYUHATUCH, Y MEPIIy Yepry 3
BU3HAYCHHS X MMPABOBOTO CTATYCY IHMX CYO’€KTIB. Y JaHOMY acHeKTi
MOJKHA BECTH MOBY TIPO T€, 110 Iii cy0’€KTIB BIAJHUX BiIHOCHH B Me-
»KaX BU3HAYEHOTO MIPABOBOTO CTATYCy OXOILTIOIOTHCS MOHATTSAM «IIep-
CIIeKTHBHA (TIO3UTHBHA) BiJIIOBIJAIBHICTEY, @ BUXIJ 3a HOTO MEXIi,
IO MPOSIBISIETHCSA Y BUMHEHHI KOHCTUTYLIHHO-IIPABOBUX JEIIKTIB, —
MOHSITTSAM «PETPOCICKTHBHA (HETaTHBHA) BIJIIOBIIAIBHICTE.

BaxuBe 3HaueHHs y 1l cepi Mae iCTOPUIHUE JOCBI PaBo-
BOTO PEryIIOBaHHS 0COOIMBO Y TIEpiojl CTAHOBICHHS JEMOKPATHYHUX
3acan repioxy Kozampkoi 7o6u Ta I'eTbMaHITHHA.

CraHn nociigxenns. [lutanas ropuandHOI BiAITOBIaFHOCTI Ha
3arajJbHOTEOpeTHYHOMY piBHI fociimxkysanu C. Anekcees, A. boOu-
nmeoB, O. Bituenko, B. ['otiman, B. ['opiiensos, 1O. ['peBuos, J1. 3aBaj-
ceka, O. 3aituyk, B. Kasumupuyk, B. Kynpsasues, 0. Kpusunpbkuii,
C.JIucenkoB, O. Manbko, O. Menbauk, H. Onimenko, A. ITonskos,
I1. Pa6inoBuu, 1O. PemeroB, B. Cupux, O. CkakyH, T. Tapaxonund,
10 .lemuryyenko, JI. SBuy.

Ha piBHI KOHCTHTYLIHHOTO MpaBa MUTAHHSIM KOHCTUTYLIH-
HO-TIPABOBOT BiMOBIAJIBHOCTI TPUCBSIYCHI HAYKOBI JOCIIIKEHHS,
siki 3piicHwm K. bacin, B. Kagapcekuii, 1. Kpecina, O. MaiijaHuk,
B. IToropinko, B. Iloneswuit, B. ®enopenxko, A. Uepssioa, B. I1laro-
BaJI Ta 1HIII HAYKOBIII.

B ninomy, y ropuanyHiil Haylli iCHYIOTh Pi3HOMaHITHI HayKOBi
HanpsMU B TUTAaHHIX BU3HAYCHHS KOHCTUTYIIITHO-TIPABOBOI BiJIMOBI-
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nanpHOCTi. Taki HayKoBi MIX0AM MOXKHA 00’ €JHATH B YOTHPH IPYIIH,
30Kpema:

1) HayKOBUMI HapsM, KU 0a3yeThCsl HA OOTPYHTYBaHHI BY3bKO-
TO PO3yMIiHHS KOHCTHTYIIIHHO-TIPABOBOI BiITOBIMATHHOCTI, sTke 0a3y-
€TbCSl HA BU3HAHHI JIMIIE PETPOCIECKTUBHOI (HEraTUBHOI) KOHCTHUTY-
LiIHHO-TTPaBOBOI BiAMOBIAAILHOCTI,

2) HayKOBH HampsiM, 3a SKHM OOIDYHTOBYETBCS IIMPOKE PO3Y-
MiHHSI KOHCTHTYLIHHO-TIPaBOBOI BiANOBIAaIBHOCTI, IO mepeadadac
MTOE€THAHHS PETPOCIEKTUBHOI (HETaTUBHOI) Ta EPCHEKTUBHOI (TTO3H-
THUBHOI) BiITOBIJAIBHOCTI;

3) HayKOBHH HaIpsiM, SIKUH PO3MEXKOBYE PETPOCIICKTUBHY (Hera-
TUBHY) Ta MEPCIEKTHUBHY (IO3UTUBHY) BiANOBIAAIbHICTS;

4) HayKOBHI HampsiM, KUK OOIPYHTOBYE SIK MOEAHAHHS PETPO-
CIIEKTUBHOI (HEraTWBHOI) Ta MEPCHEKTUBHOI (MTO3UTUBHOI) BiAIO-
BiJIaIBHOCTI, TaK 1 ICHYBaHHS JIMIIE PETPOCIIEKTUBHOI (HETraTUBHOT)
BiamoBimamsHOCTI [1, ¢. 134-135; 2, ¢. 13; 3, ¢. 170-171].

HeBupimeni yactunu mpodiemu. Pa3zom 3 THM, y KOHTEKCTi
OCTaHHIX TEHJICHLINH YKpaiHCHKOTO NEepKaBOTBOPEHHS Ta MPAaBOTBO-
PEHHS, a TAKOXK 3 ypaxyBaHHSM MOTPeOH y iCTOPUKO-TIPAaBOBOMY (a He
CYTO TEOPETHYHOMY, T'aJTy3eBOMY UM 1HCTUTYI[IOHAIILHOMY) BUBUCHHI
notped TpaHchopmarii IOpUANYHOI BiAMOBINAIBHOCTI B YKpaiHi Ta
OKpeMHUX 11 PI3HOBHIIB KOHCTHUTYIIIHHO-TIPABOBA BiATOBIMAIBHICT
norpedye OKpeMOro HayKOBOTO JOCIHIIPKEHHS caMe 3 iCTOPUKO-TIpa-
BOBHX IO3HUIIiH, BKIIIOYAIOUM CTAHOBJICHHS Ta PO3BUTOK y nepiof Ko-
3a1pKoi 100u Ta ['eThbMaHIIMHY.

IMocTranoBka 3aBaaHHs. 3 ypaxyBaHHSM yChOTO 3a3HAYECHOTO,
METOIO 3a3HAaYCHOT HAYKOBOT CTATT1 € BUCBITIICHHS 0COOIMBOCTEH KOH-
CTUTYIIHHO-TIPABOBOI BIAIMOBIMATLHOCTI CyO’€KTIB NepsKaBHO-BIIAI-
HUX Ta JEep>KaBHO-TIOJITHYHUX BiIHOCHH 3a 3aKOHOIaBcTBOM Ko3zarib-
koi 10o0u Ta I'eTpbMaHIIMHY, a 0coOnMMBO — Ha miArpyHTi Konerurymii
[Mununa Opnuka.

BukJiax ocHoBHOT0 MaTepiany gociimxenHnst. Y nepioj Ko3zais-
KOi JepkaBH Ta | €TbMaHIIWHN HAWBHIINUM IPOSIBOM HAIIOHATBHOT
IIPaBOBOI JYMKHU Ta YKPaiHCHKOTO KOHCTUTYLIOHAJI3MY, FOPHINYHIM
OoQOpPMIICHHSIM 1HCTUTYTY KOHCTHUTYILIHHO-IIPABOBOI BiAMOBIJAIEHO-
CTi y paMKax YKpaiHCBKOi TeTbMaHCBKOI JepKaBU CTaJO0 YXBaJCHHS
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y bennepax (Monnosa) 5 kBitHs 1710 poky npu oOpanni [Tunnna
Opnuka niepmoi ykpaincbkoi Kornerutymii. OdiniiiHo BoHa Ha3uBasa-
cs1 «Ilaxtu it KoHcTuTy1iii 3akoHiB Ta BoiabHOCTEH Bilickka 3amopizb-
KOTO» 1 cKyiamajacs 3 mpeamOynu i 16 maparpadis. Lle morosip mix
TeTBMaHOM 1 3aMOopi3bKUM BIHCHKOM IIPO JIep>KaBHUH yCTpiil B YKpaiHi
ITiCJIst BU3BOJICHHS 11 BiZl MOCKOBCHKOTO TaHyBaHHsI. Sk 3a3nauas [1. I1.
3axapueHko, 3a3HadyeHa KoHcTutyis Oyna [il0uuM paBoOBUM JKepe-
nom Ha [IpaBoGepesoki 1o 1714 poky [4, c. 105-106].

Hopmu Koncturymii I1. Opnnka y cBoepinniit popmi nependada-
JIV TIOJTIJT Ha TiIKW BIaJH Ta PO3TOALT BiAMOBIIATFHOCTI MI>K HAMH.

3akoHOAaBYa Bilaja HajmaBanack [ eHepanbHiii pami. [o 11 ckmary
BXOJMJIM T€HEpaJIbHI CTapIIMHH, TOJIKOBHUKH 1 TeHEPAJIbHI paJHUKH.
['enepanbHa paga Masia OpraHizoByBaTH CBOIO PoOOTY B TpH cecii, sKi
MOBHHHI KOKHOTO POKY MPOBOAWTHCS y TeTbMAHCHKIM PE3UICHIIII:
nepma — Ha PizaBo Xpucrose, apyra — Ha Benuknens i TpeTs — Ha
ceato [lokpoBu. Ha cecii moBuHHI NMPUOYTH HE JIHIIE MOJKOBHUKH
31 CBOEIO CTApIIMHOIO 1 COTHUKAaMH, HE JIMIIE T'eHepallbHI PalHUKH 3
yCiX TOJIKIB, aje TakoX mocau Bix Bilickka 3anoposskoro Huzosoro.
BignoBiganeHicTh 3a cKIMKaHHs [ eHepanbHOl paau MoKiIaganach Ha
reTbMaHa [5; 6, c. 65; 7, ¢. 54 — 55; 8, ¢. 25 — 26].

Lle o3Hauano mokiIaaeHHs TO3UTUBHOT KOHCTUTYIIHHO-TIPaBOBOL
BIIMOBIIaTLHOCTI Ha [ eHepabHy pamy 3a CHCTEMHICTh pOOOTH Ta BU-
pilIeHHSI MUTaHb 3arajbHOJEP)KaBHOTO 3HAYCHHSI.

OpHak y Tak 3BaHUM «MDKCECIHHMI Nepiom» MOIIM BUHUKATH
mpoOIeMHi MUTaHHS, SIKi MOTpeOyBaJId OMEPaTUBHOTO BUpILICHHS. Y
TAaKOMy BHIIQJIKy TEPMIHOBI CIIpaBH, a TAaKOX 30BHINIHLOIIOJITHYHI
MTUTaHHS BUPINIYBaJIUCh TEThMAHOM CITUIHLHO 3 TEHEPAIBHOO CTAPIIIH-
HOIO.

3 1bOro NPUBOAY CIIiJ] 3a3HAYUTH, 110 TeHEpaJIbHa CTAPLIMHA, SKa
Tako)K Opajia ydacTb y poOoti ['eHepanbHOl pagu, y «MiXKceciiHUHA
nepio» BHKOHYyBala (YHKIIIO cBOepinHOi «mpesufii ['enepanbHOl
paau», Oepyur Ha ceOe MO3UTUBHY BiIOBIIAIBHICTh MPEJACTABIISATH
repe; TeTbMaHOM 1 JeprkaBoio [eHepanpHy paay y mepion Mix 3a-
cimanasiMu. Kpim TOro, reHepanbHa cTapIidHA TaKOXX BHUKOHYBaja
¢byHKLiI0 Kopagyoro oprany npu rerbmani. IIpo ix craryc sk pagHu-
KiB cBif4aTh HacTynHi nonoxkeHHs: Koncruryuii I[1. Opauka: «HineHu-
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MU paJHUKaMHy y Hamii Bitunsni MaroTe OyTH TeHepaibHi CTapIIu-
HU 3 OISy Ha BOKJIMBICTH IXHIX MOCAJ a TAKOXK 4Yepe3 Te, 110 BOHH
MIOCTIHHO TepeOyBaroTh MpH OOIli TeThbMaHa; MIC HUX y 3BUKIOMY
TTOPSIAKY Ti K TTpaBa HAPOIHUX PATHUKIB HEXail MArOTh TOPOIOBI TIOJI-
KOBHHKH; KPIM TOTO, 3 KO)KHOTO TOJIKY HEOOXITHO BHOpATH 3i 3roau
reTbMaHa 710 [ eHepanpHOi pajiu K TeHepalbHUX PaJHHUKIB [0 OTHOMY
BHU3HAYHOMY BHUCITYKCHIIIO 13 JIFOZICH PO3BAXKIMBHX 1 3acCTyXEeHUX. 3
TUMH T'CHEPaJbHUMH CTApIIMHAMH, IMOJKOBHUKAMH i TeHEPATbHUMH
paJHUKaMH TOBMHEH TENEpillHiil SICHOBEIIbMOXKHUI TeThMaH, a Ta-
KOXK 1OTO HACTYITHUKY PaJUTHCS TIPO Oe3neKy BiTun3Hu, po CriibHe
Onaro i Ipo BCi TPOMAJICHKI CIIPaBH 1 HE Mae IpaBa HIYOTO BUPIIIY-
BaTH, PO3MOYMHATH 1 31HCHIOBATH CBOEIO BOJICIO 0O€3 MOMEPEIHBOTO
pO3IIALy i CXBaJCHHS HUMUY [5; 6, . 65; 7, c. 54 — 55; 8, c. 25 — 26].

BepxoBHa BUKOHaBYA BiIajia MOKJIaJajlach Ha TeThbMaHa, SIKUi OyB
BuOopHUM. [lo CyTi BiH HiC TO3UTHBHY KOHCTHTYIIHO-TIPaBOBY Bif-
MTOBIATHHICTE 32 BUKOHAHHSI B JIep>KaBi pillieHs | eHepabHOi paay Ta
3a 3MICT BIIACHUX yHiBepCaJiB.

Bapro Takox 3a3HauMTH, 110 NO3UTHUBHA BIAMOBiAaNbHICTH [e-
HepanbHOI pajau, FeHepajbHOI CTApUIMHU Ta TeThbMaHa IiJICHIIIOBa-
Jach KOHCTHTYLIHHMM OOOB’SI3KOM NPOBOJUTH MK COOOI0 Hapalu
Ta KOHCYJBTAIlll NP BHUPIIICHHI IepkaBHUX crpaB. lIpo me cBia-
JaTh HACTYITHI KOHCTHUTYIIIHHI MONOKEHHS: «A 100 MoCTaio mupe
o0orTiIbHE JTOBIp’Sl MOMIXK T€ThMaHOM 1 T€HEPAIbHOI CTapIINHOIO,
MOJIKOBHUKAMH 1 TeHEpaJbHUMHU PaJHUKAMH, HEOOXiIHE Ul MpOBe-
JICHHSI TAEMHUX 1 MyONMIYHUX Hapaj, TO KOKEH 3 HUX TIOBUHEH, MEepII
HIXK TIPUCTYNIUTH 0 BUKOHAHHS 00OB’SI3KiB CBOET MOCaH, OCOOMCTO
MIPUCSATHYTH Ha BipHICTh BiTUM3Hi, Ha MUY BiAAaHICTh T€THMAHOBI, a
TaKOX Ha CyMJTIHHE BUKOHAHHS 000B’SI3KiB CBO€T IMMOCAaIN CXBAJICHOIO
myOIiYHO TPUCATOIO BinmoBimgHOI hopmu» [5; 6, c. 65; 7, ¢. 54 — 55;
8,c.25-26].

BepxoBHa cynoBa Biaga HagaBajach | eHepanbHOMY Cymy, SIKUH
HIC BiJIIIOBIIaJIbHICTD 3a PO3IJISLJ Ta BUPIIICHHS CIPaB, OB’ SI3aHUX 3
BUIIMMHU MTOCAIOBUMHU 0COOAMH JICPIKABH.

Kpim no3utnBHOI (IIEpCHEKTUBHOT) BiANOBINANBHOCTI, y HOPMAx
Koncturynii nepenbavanach i HeraTMBHa KOHCTUTYLIHHO-IIpaBoBa
BiJNOBIAAJIbHICTE, y TEpIIy Yepry, CTOCOBHO TeTbMaHa. 30Kpema,
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«SIKImo X y HisSX SICHOBEIBMOKHOTO TeTbMaHa Oyne CrocTepekeHo
IIOCh HE3TIJHOTO CIPaBEIJIMBOCTI, XHUOHOTO I0/I0 BiliCHKOBHX IIPaB
1 BONIBHOCTEH YH 3JI0BOPOXKOTO BiT4M3HI, TO reHepasibHI CTapIINHH,
TTOJIKOBHUKHY 1 TeHEpaIbHI paTHUKH BIIAHI BUKOPHUCTATH CBOOOIY TO-
Jocy, mo0 0coducTo abo X — AKIIO TOTO BHMararuMe KpaiHs i He-
BiJKIMYHA OTpeda — MyOaiuHO HA Hapai BUCIOBUTH JOKIp HOTO sic-
HOBEJIBMOKHOCTI 1 pilllyde CTPUMaTH BiJl 3HEBaru OTYMCTHX MpaB i
BOJIbHOCTEH, HE 3aB/Ial0uu MIPU TOMY aHi HalilMEeHIoi 00pa3u BUCOKIN
reTbMaHChKil gecTi. Ha Ti JoKopH sICHOBENbMOXKHUH TeThbMaH HE T10-
BHUHCH aHi 00pa’kaTUCs, aHl He Ma€ MpaBa 3a HUX MCTUTH, — HAaBITaKH,
MOBUHEH MOCTapaTUCs BUIPABUTHU IiepecTynu» [5; 6, c. 65; 7, c. 54
—55;8,c.25-26].

HerarnBHa KOHCTHTYLIHHO-TIPaBOBa BiNOBIJaIBHICTh BCTAHOB-
JIIOBAJIACH 1 BIIHOCHO 1HIIUX MMOCAIOBHX OCI0 reHepaabHOTO, MOJIKO-
BOTO Ta COTEHHOTO PiBHIB yHpaBiiHHA. 3 I[bOT0 MpuBoAY Yy KoHCTHTY-
mii I1. Opnrka 3a3Ha9a10Ch: «SIKI0 6 MPOBUHUBCS XTO 3 TCHEPATTEHUX
CTapIINH, MTOJKOBHUKIB, TeHEPAIbHUAX PAIHHUKIB, 3HAYHUX TOBAPHIIIIB
YM {HIIUX YPSIIOBLIB, a HAJATO 3 PSIOBUX KO3aKiB, — 4M TO 00pa3HUBLIH
MPOTH 3BHYAI0 T'E€ThMAHCHKY YECTh SIKUMOCH 3yXBaJbCTBOM, UM BH-
SIBUBIIMCh BUHHUM Y SIKOMYCh 1HAKIIIOMY MEPECTYIIi, — TO SICHOBEIIb-
MOYXHHH reTbMaH He MOBHHEH KapaTy TOro BHHYBATIIS 32 TaKi IPOBU-
HHU 3ac00aMU CBO€T BJIaJM YW 0COOMCTO IpU3HAYATH oMy Kapy. Taka
cnpaBa Mae OyTH TepenaHa Ha po3rsia [ eHepanpHOro cymy. | xou On
sIKe HEIPUXWIIbHE, a IpoTe O€3CTOPOHHE PILICHHS BiH yXBaJHB, — Ta-
KOMY TTOBHHEH KO)KEH MPaBOMOPYIIHUK MiAKOPUTHCSY [5; 6, c. 65; 7,
c. 54 —55;8,c.25-26].

BucnoBku. Taxum unnoM, aktu Kozanpkoi 1o0u ta 'etbMaHIIN-
HHA, a ocobmuBo — Koncturyttis [Tumumna Opnuka 1710 poky He nutiie
BH3HaYaJla OCHOBU TOJITHYHOTO Ta COIIaJbHO-EKOHOMIYHOTO JIaTy
VYkpainu, amapar JIepXaBHOI BIaAM Ha 3acajiax MOJUTY TiIOK BIau
Ha 3aKOHOJABUY, BUKOHABUY 1 CyIOBY, a i mepeabayana KOHCTHUTY-
LIAHO-TIPABOBY BI/NOBIIANIBHICTh SIK 3acCi0 3a0e3reueHHs] B3aeMOIil
MDK TiJTKaM{ BIIagu Ta 3aci0 iX edexTuBHOTO (yHKITIOHYBaHHA. L[5t
KOHCTHUTYIIIHHO-TIPAaBOBa BiANOBITaIBbHICTE iCHYBaNa K y (popmi 110-
3UTHBHOI BiJIMIOBIJABHOCTI, IO MPOSBISUIOCH y YiTKOMY BHU3HAUYECH-
Hi MIOBHOB2)KEHb OPTaHIB BJIAJU Ta BCTAHOBJCHHI CHOCOOIB i Gopm
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Kuum B. B. CTaHoB/IeHHsI Ta PO3BUTOK KOHCTHTYUiHHO-IIPAaBOBOI BianoBi-
nanabHocTi B Ykpaini B mepion Kozaubkoi 1o6u ta l'erbMaHmmuu

Jlana HayKoBa CTaTTs IPHUCBsIUCHA ITpo0JieMaM CTaHOBICHHS Ta PO3BUTKY 1HCTH-
TYTy KOHCTHTYLiIHHO-IIPaBOBOI BiOBiTabHOCTI y niepion Ko3arpkoi 1o6u ta ['eTs-
MaHImUHA. OKpeMa poJib TYT HAJIOKHUTh IOPUINIHOMY 3aKPIIUICHHIO JaHOTO IHCTHTY-
Ty y nonokeHHssx Konerurynii [Munmmna Opruka.

B ninomy, y ropuu4Hiil HayIi iCHYIOTb pi3HOMaHITHI HayKOBI HAIIPSIMH B IIUTaH-
HSX BH3HAYCHHS KOHCTHUTYIIHHO-IPABOBOI BiAMOBIAAIBHOCTI. Taki HAYKOBI MiJXOIH
MO)KHa 00’ €THaTH B YOTUPH IPYIIH, 30KpeMa: 1) HayKOBHI HAIIPsIM, SIKHi 0a3yeThes Ha
0OIpyHTYBaHHI By3bKOTO PO3yMIiHHS KOHCTHTYLIHHO-ITPABOBOT BiANIOBINAIBHOCTI, SIKE
0a3yeThCsl Ha BU3HAHHI JIMIIE PETPOCIIEKTHBHOI (HEraTMBHOI) KOHCTHTYLIHHO-TIpa-
BOBOI BiJIIIOBIJaJIbHOCTI; 2) HAyKOBUH HAIpsM, 3a SKAM OOIPYHTOBYETHCS IIHPOKE
PO3YMiHHSI KOHCTHUTYIIITHO-ITPaBOBOT BiIMOBIIANBHOCTI, IO Mepen0avae MmoeTHaAHHS
PEeTPOCIIEKTUBHOI (HEraTHBHOI) Ta MEPCIEKTUBHOI (ITO3UTHBHOI) BiJITOBIaIbHOCTI;
3) HayKOBHH HAIpsM, SIKMH PO3MEXKOBYE PETPOCIIEKTHBHY (HEraTHBHY) Ta MEpCIIeK-
TUBHY (IIO3UTHBHY) BiJITOBIJaJbHICT; 4) HAYKOBHH HANpsM, SIKUH OOIPYHTOBYE SIK
TIO€THAHHS PETPOCIIEKTUBHOT (HEraTUBHOT) T MEPCIIEKTUBHOT (TO3UTHBHOT) BiIIOBI-
JaJBHOCTI, TaK 1 ICHYBaHHS JIMIIE PETPOCHEKTHBHOI (HETaTHBHOT) BiAMIOBIAIBHOCTI.

Pa3om 3 THM, y KOHTEKCTI OCTAHHIX TEH/ICHIIH YKPaiHCHKOTO JAepKaBOTBOPEHHS
Ta MPAaBOTBOPEHHS, a TAKOXK 3 ypaxyBaHHSIM MOTPEOH y ICTOPHKO-IIPAaBOBOMY (a He
CYTO TEOPETUYHOMY, TATy3eBOMY YH {HCTHTYIIOHAIFHOMY) BHBUCHHI IOTpe0 TpaH-
copmanii I0pUANIHOI BiINOBITATBHOCTI B YKpalHi Ta OKpeMUX 11 Pi3HOBUJIIB KOH-
CTHUTYLIHHO-IIPAaBOBA Bi/IIIOBIJaJIbHICTE MOTPeOy€e OKPEMOTO HAYKOBOT'O JIOCITiPKEHHS
caMe 3 ICTOPHKO-IIPAaBOBHX MO3HIIH, BKIIIOYalOUN CTAHOBJICHHS Ta PO3BUTOK Y IEPiof
Kozanpkoi 106w Ta [eTpbMaHIMHY.

Ha mymky aBropa, aktu Kosanpkoi 1o6u ta I'etbMaHmuun, a ocodnmmBo — Kon-
crutynis [Tnmmma Opivka 1710 poky He Jivmie BH3Ha4Yajga OCHOBH IOJIITHYHOTO Ta
CcoLialIbHO-eKOHOMIYHOT 0 JIaly YKpalHH, anapar JIep>KaBHOI BIaay Ha 3acaiax HoIuTy
TiJIOK BJIQJM HA 3aKOHO/ABUY, BUKOHABUY 1 CylOBY, a i mepemdadana KOHCTUTYLIH-
HO-TIPABOBY BiJIIIOBITaJIbHICTh SIK 3aci0 3a0e3MeueHHs B3a€MOIii MiXk TiIKaM¥ BIIaId
Ta 3aci0 1X eeKTUBHOrO (PyHKIIOHYBaHHS. [l KOHCTHUTYIIHHO-IIpaBOBA BIIMOBI-
JAJBHICTB iCHYBaja SIK 'y ()OpMi MO3UTHBHOI BiJIIOBIJaIbHOCTI, IO TIPOSIBISIIOCH Y
YiTKOMY BU3HAUCHHI TOBHOBAa)XEHb OPTaHIB BN Ta BCTAHOBJICHHI cIIOc00iB i popm
B3a€MOJIii MK HUMH, TaK i ()OpMi HETaTUBHOI BiAMOBINAILHOCTI, sKa Mepeadayaa
MOXKITUBICTB 3aCTOCYBaHHS CaHKIIIH JI0 MOCATOBUX 0Ci0 YCiX piBHIB.
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Knysh V. V. Formation and development of constitutional and legal
responsibility in Ukraine during the Cossack republic and the Hetman state

This scientific article is devoted to the problems of formation and development
of the institute of constitutional and legal responsibility in the period of the Cossack
republic and the Hetman state. A special role here belongs to the legal enshrinement
of this institution in the provisions of the Constitution of Philip Orlyk.

In general, in legal science there are various scientific directions in the definition
of constitutional liability. Such scientific approaches can be combined into four
groups, in particular:

1) scientific direction, which is based on the substantiation of a narrow
understanding of constitutional and legal responsibility, which is based on the
recognition of only retrospective (negative) constitutional and legal responsibility;

2) scientific direction, which substantiates a broad understanding of constitutional
and legal responsibility, which involves a combination of retrospective (negative) and
long-term (positive) responsibility;

3) scientific direction, which distinguishes between retrospective (negative) and
long-term (positive) responsibility;

4) scientific direction, which substantiates both the combination of retrospective
(negative) and perspective (positive) responsibility, and the existence of only
retrospective (negative) responsibility.

At the same time, in the context of the latest trends in Ukrainian state-building
and law-making, as well as taking into account the need for historical and legal (rather
than purely theoretical, sectoral or institutional) study of the needs of transformation
of legal responsibility in Ukraine and its individual types, constitutional and legal
responsibility needs separate scientific research from a historical and legal point of
view, including the formation and development during the Cossack republic and the
Hetman state.

According to the author, the acts of the Cossack republic and the Hetman state,
and especially the Constitution of Pylyp Orlyk of 1710 not only determined the
foundations of the political and socio-economic system of Ukraine, the apparatus of
state power on the basis of division of power into legislative, executive and judicial,
but also provided constitutional legal responsibility as a means of ensuring interaction
between branches of government and a means of their effective functioning.

This constitutional and legal responsibility existed both in the form of positive
responsibility, which manifested itself in a clear definition of the powers of authorities
and the establishment of ways and forms of interaction between them, and in the form
of negative responsibility, which provided for sanctions against officials at all levels.
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BawypuH H.4.

TEOPETUYHI ACNEKTU PO3MEXXYBAHHA
MOHATb «<HAYKOBO-TEXHIYHA
IHOOPMALIA» TA « HPOPMALIMHUN
PECYPC»

VK 347.15/.17:614.256

ITocTanoBka npo6JjeMu. B cyuacHuX yMoBax HayKOBO-TE€XHI4HA
iH(hopMarlis € miKaBUM i 3aTpeOyBaHUM 00’ €KTOM IMBITFHUX TPaBO-
BimHOCHH. Llei Bu iHpOpMaIlii cTaHOBUTH OCHOBY PO3BUTKY B abCo-
JIFOTHO Pi3HUX cepax KUTTS CyCIiJIbCTBA, & TOMY BBKAETHCS 00’ €K-
TOM 3alliKaBJICHHSI iHBECTOPiB, MA€ BHCOKY I[IHHICTh (MarepiaibHy i
HeMaTepiabHy).

Ha choropninmHii 1eHb, BPaXOBYIOYH YMOBH PUHKOBOI EKOHOMIKH
1 KoMmepItiamizarii THX 4d iHImUX 00’ €KTiB, 3HaYHA KUTBKICTh TIPOBi-
HUX HayKoBLiB, B ToMy umcii Koxanosceka O.B., Hagaiob nepesary
PO3yMiHHIO iH(OpMaLiHHUX MPABOBIJHOCHUH 3 TOYKH 30py IpHUBar-
HO-TIPaBoOBO1 KoHIemnii [4, ¢. 129].

Opnak moTpiOHO Mam’ATaTH MPO KOMIUIEKCHUH XapakTep MmpaBo-
BOTO PETYJIIOBaHHS iHPOPMAIIIHHUX BITHOCHH, aJDKE TyT TaK UM iHAK-
1€ MOXKYTb 3aCTOCOBYBAaTHCSI HOPMU Pi3HOMaHITHUX rajy3eil npasa,
X04ya MpIOPUTETHE 3HAUYCHHS HANAEbCA caMme LHUBUILHO-TIPABOBOMY
iHCTpYyMeHTapito. MoBa ijie mpo po3yMiHHs iH(GOPMALIHUX MTPaBO-
BiTHOCHH B SIKOCTi IPUBATHONPABOBHX, a Oe3rnocepeHbo iHpopmartii
(1 HaykoBO-TeXHIYHOT ihopmaltii) sk 06opoTozaaTHOro 00’ ekra. Bin-
MTOBITHO, YaCTO Yy MPaBOBIN JOKTPHWHI B KOHTEKCTiI BHUIIE CKa3aHOTO,
BJIACHE, 1 3TaJy€eThCs MOHATTA «iHPOPMaIiiHUN pecypc» K marepi-
aJTi30BaHWH BHUpa3 TOTO UM IHIIOTO BUAY iH(OpMAIlii, 10 MOXe MaTh
KOMEPUiiiHy LiHHICTb.

Ha miaTBepmkeHHsT BHIE 3a3HAYEHOTO BapTO 3a3HAYMTH, L0 Y
crnenianbHoMy 3akoHi Ykpainum «IIpo HaykoBO-TexHIUHY iH(OpMa-
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