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3aKJIIOYEHHMS JOTOBOPA, TaK M HA ITalle €ro BBINOIHEHMUS, TIPUMEHSIIOTCS COOTBET-
cTByIOIIME HOPMBI [ paxkiaHcKoro kojekca Ykpausbsl U 3akoHa Ykpaussl «O 3amure
IpaB MOTPEOUTENCH.
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rOBOP O MOTPEOUTENHLCKOM KPEIAUTE, MOTPEOUTENILCKOE KPEIUTOBAHUE, TIOTPEOUTED.

Shab-Buchynska T.Y. Restrictions of freedom in contracts on consumer
credit

The article is dedicated to the question of the Institute of consumer contract
which is one of the legal instruments that helps the legislator to widen or narrow the
principle of freedom of contract. The legislator through provisions of normative -
legal acts more or less restricts contractual freedom of each party.

The research analyzes the court practice, namely practice of the Constitutional
Court of Ukraine, Supreme Court of Ukraine and the practices of the European Union.
Author proved that the disputes between the creditor and the borrower (consumer)
that occurred at the stage of concluding the contract and during its execution have to
be resolved by appropriate provisions of the Civil Code of Ukraine and the Law of
Ukraine «On Protection of Consumers’ Rights”.

Keywords: freedom of contract, contractual limit of freedom, contract on
consumer credit, consumer credit, the consumer.
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LMBIJIbHO-NMPABOBA
XAPAKTEPUCTUKA KATEIOPII
YNPABJIIHHA 3A SAKOHOOABCTBOM
KPAIH AHFMOCAKCOHCbLKOI TA
KOHTUHEHTANBbHOI MPABOBUX CIMEN

VJIK 349.422

AKTYaJbHiCTh TOCTITKeHHsI. Y CBITOBIM TPaKTHIN 3MiHCHEHHS
JOBIpYMX Omeparliii € oJHUM 3 HAHOUTBII CBOEPITHNX 1 Pa3oM 3 THM
3HAUYILIUX BUIIB TiSUIbHOCTI B c(hepi EKOHOMIKH Ta rpaBa. OCHOBHOIO
MPUYMHOIO TOMYJISIpHU3allii IbOTO HANPSMKY (piHAaHCOBOI AisSIIBHOCTI
Ha 3axiJIHOMy PHUHKY CTajio Te, IO JOBipdi omneparii B CHIY CBOET
MPUPOJIN TIOMIMPIOIOTHCSI TIPAKTHYHO Ha BECh CIEKTP BIJIHOCHH Ha
(hormOBOMY 1 (piHAHCOBUX PHUHKAX. 3 MOUYATKy PO3BHUTKY (DOHIOBOTO
pUHKY B YKpaiHi, HOTO peryatoBaHHS 3iHCHIOBAIOCS 32 JOMOMOTOO
0aHKIBCHKOTO MeXaHi3My. [IpoTe moImToBXOM I PO3BUTKY JTOBIpYHX
BiTHOCHH B HaIlliil KpaiHi cTaB HE CTUILKU PO3BUTOK i1 POHIOBOTO UM
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(iHAHCOBHMX PUHKIB, CKIJIbKH B3ATHH YKpaiHOIO CTpaTeriuHuil Kypc
Ha 3HATTS 0OMEKEHb Ha MaiHO.

BinMoBuBIIHCEH Bi MOHOTIOMNIT JepaBu B €KOHOMIUHIN cdepi i
MOYABIIM PeabHUN IpoLeC NpUBaTH3allii, Aep)kaBa Biadysaa rocTpy
HEOOXiTHICTh Y OITYKY HOBUX OiTbIII €(DEKTHBHUX MEXaHI3MiB YITpaB-
JIHHS BIIACHICTIO. Y Tepiof iCHyBaHHS aJMiHICTPaTUBHO-KOMaHIHOI
cucremu cdepa il HUBIIBHOTO TpaBa Oyna oOMexeHor. ExoHnoMiu-
Ha pedopma, 110 CIpHsUIa PaIUKaIbHUM 3MiHAM B EKOHOMIYHOMY Ce-
penoBwIIi, TpaHcpopMaIllii TUIAHOBOT IMEHTPATi30BaHOT EKOHOMIKH B
PUHKOBY, BKE cama 1o co0i He Morvia He IMMO3HAYUTHCS Ha ICHYIOUHX
yCepearHi KpaiHu CyCIUIFHUX BiJIHOCHMHAX Ta ii MpaBOBil cuUCTeMi,
10 B OCTAaTOYHOMY MiJICYMKY, 0OYMOBHJIO pPO3ILIUPEHHS chepr 3acTo-
CyBaHHS IIMBUILHOTO MpaBa i 10ro 3BUILHEHHS Bi aAMiHICTPAaTUBHUX
oOMexeHb. Ha 3MiHy cTapuM iHCTHTYTaM [TOBHHHI Oy IPUITH HOBI,
O1ITBII TTepeI0Bl MEXaHI3MH yIPABIIHHS BIACHICTIO 1 KalmiTaaamH.

Cepen HayKOBIIIB, SKi aHATI3yBaJId OKPEMi acIeKTH JOBIpYHX
BigHocHH, ciig HasBath P.A. Maiiganuk, C.O. Ciainyenko, M.M.
CmocapeBcoekuit, 1.B. Benenikrosa, I.I. Xapuenko, O.B. /[3epa, B.A.
Bacuibena, B.B. Jlynp, }FO.B. Kyprnac, a Takox cepen pociiicbkux Ha-
ykoBLiB — 3.€. beneponencrka, B.B. Bitpsucekuii, B.O. [lo3opies,
JL.IO. MixeeBa, A.A. HoBuk, M.B. fIcyc Ta inmmi.

IMocTranoBka 3aBaaHHsi. Y po3poOieHOMY TMpoekTi LluBianHO-
ro Konekcy Ykpainu Oyna BBeneHa IviaBa, sika Ha3zuBasacs ““J{oBipue
yIpaBiiHHS MaifHOM”, KOTpa 3rofoM Bke B unHHOMY Kozekci Oyna
nepeiiMeHoBaHa Ha “YmpaBmiHHS MaitHOM”, 0 (HaKTHYHO O3HAYao
BBEJ/ICHHSI B IPABOBY CHCTEMY KpaiHH IHCTUTYTY JOBIPYOTO yIpaBIliH-
Ha MaiiHoM. KpiM 11b0TO BiAMOBiMHO 10 3aKOHY YKpaiHU TMPUHHSTO-
ro BepxoBroto Panoro Yipaiau Big 19.06.2003 poxy “TIpo BHECeHHS
3MiH JIO JIeSKUX 3aKOHONABYMX aKTiB Ykpainn”, crarts 316 Oymna mo-
MOBHEHA 4.2, Jie 3a3Ha4alIocs, 10 0COOIMBUM BUAOM MpaBa BIACHOCTI
€ TIPaBo JOBipYOoi BIacHOCTI. LM akTOM 3aKOHO/ABEIb BBIB Y UWHHE
3aKOHOJIABCTBO, KPiM 1HCTUTYTY YIpaBIiHHS MaiHOM, Ie H# JOBipuy
BracHicTh. OTXe, JUId BUPIMIEHHS HAaraJbHUX MPOOJIeM Ta BUPIIICH-
HS TIATAHHS PETYIIOBAHHS IOBIPYMX BiTHOCHH 3aKOHOIABEIlb 00OpaB
JBOSIKE TPAKTYBAaHHS, aJDKE MOPAJ 3 IHCTUTYTOM yNpaBliHHS MaitHOM
iCHye J0BipuYa BJIacHiCTh. MeTa JaHOTO JOCHIKCHHS 3BOAUTHCS IO
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3IiICHEHHS IOPIBHAJIBHOTO aHaJi3y ICHYIOYHMX MPABOBHX 1HCTHTYTIB
yIpaBIiHHS MallHOM 3a 3aKOHO/ABCTBOM KpaiH aHIJIOCAKCOHCHKOT Ta
KOHTHHEHTAJIbHOI MPaBOBHUX CIMEH.

Pe3ynbratun mociaimkeHHsi. YIpaBaiHHS, SK KOMIUICKCHA, Mi-
JKrajly3eBa KaTeropis B MpWBaTHIA cepi BITHOCUH pO3IIAAETHCS B
¢dopmi noBipuoro ympasiiHHS i goBipuoi BrnacHocTi. L{i aBa nepcrek-
TUBHI 1HCTUTYTH TIPUBATHOTO MpaBa MpH BCil CXOXKOCTI 1 OIM3BKOCTI
OKpEMHX XapaKTEepUCTHUK HE € TOTOXKHUMH MOHSTTAMH 1 IPUNALILIHA J10
Hac 3 pi3HUX pKepen. Jloipua BmacHicTh a0o, SK 11 e HA3UBAIOThH
TPACT € BIACTHBA AHIVIO-AMEPUKAaHCHKOMY IIPaBy, a 10BipyYe yIpaBiliH-
HS — KOHTHHEHTaNbHOMY [3, ¢.140]. Cumig 3a3Ha4uTH, 1O [T TaHUX
JOBIpYMX BIJHOCHH MPAKTUYHO MOBHICTIO 30iraeThcs, 30KpeMa ycra-
HOBHUK NparHe MaKCUMaJIbHO 30eperTH peanbHy (GakTU4HY Ta pUHKO-
BY BapTiCTh CBOTO MaiiHa (KariTaiy), a TAaKOX MiHIMaIi3yBaTu MOXKITHU-
Bi BTpaTH Ta 30MTKH BiJ HENpo(eCciHHOTO YIpaBIiHHS, BUKOPUCTAHHS
1 pO3MOPSHKEHHS MaifHOM (KaITliTajloM), MPOTE TIpaBa Ta 00O0B’SI3KH
CTOPIH TIPH JOBIpUill BIACHOCTI Ta JOBIPUOMY YIPaBIiHHS iCTOTHO
PO3PI3HIIOTHCS.

JloBipya BIacHICTb, SIKa IPUTaMaHHA aHITIOCAKCOHCHKIN MPaBOBil
ciM’1 MIMPOKO 3aCTOCOBYIOTHCS B TaKiil KpaiHi, sik BemukoOpuranis,
a takok CIIIA, Kanama, Asctpaniss, HoBa 3enmanzis. Came Bennka
Bpuranito BU3HAIOTh, SIK 3aCHOBHHKA IOTO MEPCHEKTUBHOIO 1HCTH-
TYTy Ta 3aBASYYIOTH iii HOTO pPO3BUTKOM. B CBOIO Wepry aHIIIHCHKI
IOPHCTH HE YCBiIOMJIIOIOTH iCHYBaHHSI OPUTAHCBHKOT IOpUCHPYACHIIT
0e3 Tpacty. IlinTBepAKEHHSIM IIbOMY € CJIOBa aHIIIHCHKOTO FOPUCTa
Meiitnenaa “mo caMuM BaKJIUBHM, CAMHUM BiJIMIHHUM JIOCSTHEHHSIM
AHTIINIIB B cepi IOPUCTIPYIEHIIIT € TOCTIMHNN PO3BUTOK 3 CTONITTS
B CTOMITTS imei Tpacta” [4, c.23]. IIpoTe omHieto 3 QpyHIAMEHTATh-
HUX PHUC TPAcTa € BiACYTHICTb HOr0 3aKOHOAABUYOTO BU3HAYEHHS, 110
YHEMOXIIUBIIIOE BU3HAYCHHS IOHATTS TPACTY B y3aranbHeHii ¢opmi.
Jana moHATTSI (OPMYETHCS HA OCHOBI aHANi3y CYIOBHX DIICHb Ta
BU3HAYEHb, JaHUX BiJJOMUMH BueHUMH-topucTamu AHDIT ta CILIA.
BiamoBimHo mo ctarti 2 ['aa3bkoi KOHBEHINI MPO BU3HAHHS TpacTa
“TepMiH “TpacT”’ BIZTHOCHTHCS IO IOPUINIHUX MPABOBITHOCHH BCTa-
HOBJICHUX BIPOJOBXK KUTTS UM MiCIsI CMEPTi 0COO0I0-yCTaHOBHUKOM,
KOJIM MailHO TIepelaHo IiJ] KOHTPOJIb TOBIpUOTO BIACHUKA HAa KOPUCTD
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BHUroIoHa0yBava 4u JIOCSTHEHHsS BH3Ha4YeHol uini” [4, ¢.23]. Buxo-
JSI9W 3 JAHOTO BH3HAYEHHS MOYKHA YiTKO OKPECIHTH KOJIO Cy0’€KTiB
TaKOTO MPABOBITHOIIEHHS — YCTAaHOBHUK, JIOBIPYMil BIACHUK Ta OeHe-
(himiapiit abo BuromonadyBad. Takok MOXKHA TIPOCTSKUTH METY, KA
3BOAMTHCS JI0 AOCATHEHHS BU3HAdeHOI 1. CaMe il MOXKYTh OyTH
Halpi3HOMaHITHIII, SIK TPOCTO eeKTUBHE, TPUOYTKOBE yIPaBIiHHS
MaiHOM, TaK i 3MEHILICHHS PO3MIpy IJIaTH MOJATKy HIISXOM BCTa-
HOBJIEHHS1 TpacTy. [IpoTe xapakTepHUMH 0COOIMBOCTSIMH IHCTHTYTY
JIOBIpYO1 BIacHOCTI abo TpacTy € Te, M0 HOTo MPEeIMETOM € MaiHO
BiZlocoOIeHe BiJ MaifHa IOBIPYOTO BIIACHWKA, FOPUINIHUN THTYI Ha
JlaHe MaifHO HAJICKUTH JOBIPYOMY BIIACHHUKY, & TAKOXK T, IO caMe IIs
0coba Mae OBHUM KOMIUIEKC NMPaBOMOYHOCTEH BIacHUKA MaiHa Mo
BOJIOJIIHHIO, KOPUCTYBAHHIO 1 PO3MOPSPKEHHIO HUM Ta HECE BiJIMOBI-
JNAJIBHICTH 32 HEBUKOHAHHS ITOKJIAJEHUX Ha HHOr0 000B’ I3KIB.
JloBipue ympaBimiHHA MalHOM € IHCTUTYTOM 3000B’SI3aJBHOTO
mpaBa, SIKAH 3aCHOBAHO Ha TOMY, IO MiX 0CO0aMH iCHY€ IOTOBIp,
SIKUHM YKJIQJIGHUH 32 iX 00OIiJIBHOI0 3TOOK0, 1 BIIOBIIHO IO SIKOTO
y KOXKHOTO 3 HMX BHHHKAIOTh TIEBHI IIpaBa Ta BiJIMOBIHO 000B’SI3KH
[1, c.39]. Takuii mpaBoBHIi IHCTUTYT € XapaKTEPHUM JJIsi KpaiH KOH-
TUHEHTAJILHOTO TIpaBa, 30kpeMa Pocilickkoi ®eneparii, Pecrybmiku
MosnnoBu, YKpainu Ta psiay 1HIINX €BPOTEHCHKUX JepxKaB. AHaII3Y-
fouH MeiHImiIo TaHOTO TMTOHATTS MOYKHA 3 YIIEBHEHICTIO CKa3aTH, IO
ITi/ICTaBOI0 BUHUKHEHHS JIOBIPYOTO YIIPABIIHHS € JOTOBIip, TOOTO J10-
MOBJICHICTh ABOX 200 OinbIiIe 0cib, 110 HE € TPUTaMaHHE [T 10BipuOi
BJIACHOCTI, sIKa BUHUKA€E BHACIIAOK OJHOCTOPOHHBOTO PO3MOPSHKEH-
Hsl yCTaHOBHHUKA YH 3aKoHYy [1, ¢.26]. Ha cboroanimHiii neHs B Pociii-
cekiii Dexepartii yrpaBniHHsS MaifHOM MpeJCTaBiIeHE iIHCTUTYTOM JI0-
BipYOTO YIIpaBIiHHSI MaiHOM, SIKE€ Ma€ YHCTO 3000B’I3aIbHY TIPUPOLY.
Tak BigmosigHO 10 crarti 1012 IIK P® BiamosigHO 10 J0TOBOPY I10-
BIpUYOT0 YIIPaBIiHHS MaiiHOM OIHA CTOPOHA (YCTAHOBHMK YIIPABIIIHHS )
nepeaae APyriii CTOpoHi (IOBIpUOMY yIPABUTEIIO) HA MIEBHUH CTPOK
MaifHO B JIOBipYe YIIPaBIiHHS, a APyTra CTOPOHA 3000B’ I3y €ThCS 31iHC-
HIOBaTH YIPABIiHHS IMM MaifHOM B iHTEpecax yCTaHOBHHUKA yIpaB-
JIIHHS YW 1HIIOT BKa3aHOI HUM 0c00010 (BuUTOmoHaOyBaua) [4, ¢.85].
3 maHOl HOPMH MPOCTEXKYETHCS BIAMIHHICTH TEPMIiHIB, SKi BH3Ha4a-
I0Th 0CO0Y-yIIpaBUTENIs, @ cCaMe HAsBHICTH JIOBIPUOTO yNpaBUTEIS 3a
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JAaHUM THCTUTYTOM Ta JOBIpYOTO BIACHUKA 32 1HCTUTYTOM JIOBipuOi
BiacHicTi. Takok CiiJi 3a3HAYUTH, 10 TaKe YIPABIIHHS CKJIAIal0Th
opuanyHi Ta (akTU4HI Aii, SKi 371HCHIOE JOBIPYUM yHpaBUTENb B
iHTepecax BUTOIO HaOyBada YW camMoro ycTaHoBHUKA. [IpaBo 3miiic-
HEHHS JOBIPYUM yNpaBUTENEM IOPUINYHHUX 1 (DaKTUYHHUX A 110710
OTPUMaHOI0 MaifHa € 0OMeKeHe 3aKOHOJABCTBOM, aJlKE BiH ITOBUHEH
JUSITH BiJl CBOTO IMEHI, aJie BKa3yBaTH IPH I[LOMY CBiii CTaTyc yrpa-
BHTEI [2, €.56].

BucaoBku. OTxe, AOBipYa BIACHICTH Ta JOBIpYE yHPAaBIIHHA €
IIBa TIEPCTIEKTUBHUX 1HCTUTYTa YIPABIIHHSI MalHOM 3 0araroBiko-
BOIO ICTOPI€I0, IKI BUKOPUCTOBYIOTbCS KpaiHAMU aHIVIOCAKCOHCHKOI
Ta KOHTHHEHTAJbHOI MPaBOBUX ciMell. BOHM MaroTh 06arato cXoux
pHC, WO 1HOAI MPU3BOAUTH 10 iX OTOTOXKHEHHS, IO € MOMHUIIKOBUM.
CX0XUM HacaMIiepe]] € 00’ €KT TaKOTO MPAaBOBIIHOIICHHS, TOOTO Maii-
HO, SIK€ MEpeNacThcsa B YIPABIiHHS B iHTEpecax iHIIOI 0COOM BUTO-
moHalOyBada un OeHedimiapis, a TaKOXK Te, 0 YIIPABUTEIIb BUKOHYE
(bakTHYHI Ta FOPUANYHI [TiT 71 TOCSTHEHHS MTOCTaBIIeHUX Iitei. Taxi
Ii1 XapaKTepu3yIOThCsl BACOKUM CTETIEHEM JOBIPH Ta CaMOCTIHHOCTI.

HatisickpaBinior BiIMIHHICTIO IUX IHCTUTYTIB € Te, IO MPH JO-
BIpYOMY YIIPaBJIiHHI Bi/I yCTAHOBHHKA JI0 YIIPAaBUTEIS HE TIEPEXOTUTh
MIpaBO BJIACHOCTI Ha MEpefaHe B JIOBIpYe yNpaBiliHHSA MaiHO. Takum
YUHOM, TIPABOBITHOMICHHS JOBIPYOTO YIPABIIHHS Ma€ 3000B’sI3a7Thb-
HO-IIPAaBOBUH XapakTep, a IpaBa JOBIPUOro yNpaBHUTEJNsI HOCSAThH 30-
00B’s3asibHY npupoay. IIpu mpaBoBiTHOCHMHAX AOBIPYOi BIACHOCTI
(TpacTi) mepexija mpapa BIACHOCTI Ha TEpe/iaHe B TPACT MAHO Bij-
OyBa€eThCsl, IO HAJlA€ TAKOMY MPABOBIIHOMICHHIO PEYOBO-NIPABOBHI
XapakTep, a Impasa JOBIPUOTO BIACHUKA BITHOCITHCS JI0 PEUYOBUX |2,
¢.60]. Takox BIAMIHHICTH TPOCTEKYETHCSI B CTPOKY TAKUX BiTHOCHH,
SIKi HE TIePEBUILYIOTh 5 POKIB B JIOBIPYOMY YIIPaBIiHHI T4 MOXYTh
OyTu O€3CTPOKOBI MPH AOBIpUii BIaCHOCTI.

TakuM unHOM, MOTpeOa B 3aMpoBaJKEHH] 1HCTPYMEHTApilo A
BEJICHHSI JIOBIpYKX onepalliii B Ykpaini 0e33anepeuna. [Ipore npaBuiib-
HUH BUOIp, 3aKOHOAABYE BU3HAYCHHS Ta TPAKTYBaHHS IIUX IHCTUTYTIB
norpedye ya0CKOHAJICHHS, a/IKe IPU3BOAUTH 10 HU3KU IIPoOIIeM, Ko-
31 Ta ymymieHb. Jjst iporo moTpiOHO B MepIry 4epry, OCMHUCIUTH
CYTh LIMX IMOHATH 3HAIOYM iX 0araToBiKOBY iCTOPiIO Ta MOPSAIOK 3a-
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CTOCYBaHHS B IHIUX KpaiHaX, aJDKe BIJACYTHICTh TaKOi ITOCIIiIOBHOI

PpoOOTH MOXKe PU3BECTH JI0 3IOBKUBAHb B JIaHii cepi BiAHOCHH.

1. Kypnac FO.B. Cmanosnenns ma po3eumox iHCmumymy YApaeninHs Mai-
Hom 6 Ykpaini: ouc...kano. wpud. nayk: 12.00.03 / Kypnac FOnist Bonoou-
mupiena. — K., 2004. — 198c.

2. Hosukx A.A. Jlosepumenvnoe ynpasnenue umyuecmeom 8 pancoancKom
3axkonooamenvemee: ouc...kano. iopud. nayk: 12.00.03 / Hosuk Anexcan-
opa Anexcanoposna. — Pocmos-na-/ony, 2001. — 166¢.

3. Xapuenxo I'I’ Ilpasose pecyniogants OisnbHOCMI MPAcmosUx KOMNAHIU
ma O08IpUUX MOBAPUCIE. NOPIGHANbHO-NPABOGUIL AHANI3.: OUC...KAHO.
opuo. nayk: 12.00.03 / Xapuenxo ['eopeiu I'eopeitiosun. — O., 2003. —
193c.

4. Hcyc M.B. Jlosepumenvroe ynpasieHue u mpacm Kaxk npagogvle cnocobwvl
nepeoauu uMyuwjecmea 6 ynpasieHue: ouc...Kkauo. opuod. nayk: 12.00.03
/ Acyc Maxcum Braoumuposuu. — Canxkm-Ilemepbype, 2000. — 183c.

Ay A.A. lluBiILHO-IPABOBAa XapaKTePUCTHKA KaTeropii ynpap/iHHS 3a
3aKOHO1aBCTBOM KpaiH AHIVIOCAKCOHCHLKOI Ta KOHTHHEHTAJLHOT npaBoBUX ci-
Mei

VY crarTi 34iiCHEHO aHaJi3 KaTeropii ynpasmiHHs, 11 HUBUTFHO-TIPABOBUX (HopM
3a JOTIOMOT'OX0 BUKOPUCTAHHSA 3aKOHOAAaBCTBa KpalH AHMIOCAKCOHCHKOI Ta KOHTHHECH-
TaJbHOI IIpaBOBUX CIMEH. ABTOpOM ,Z[OCJ'[iZ[)KeHO Ta HpO&HaJ’Ii?;OBaHO 3aKOHOJaBCTBO
Benuxoi Bpuranii, Pociiicekoi @enepartii Ta Yipainu. Ha ocHOBI mpoBeseHoro gocii-
JUKCHHS 3p06nel-[o BHCHOBKH 11010 BJJOCKOHAJICHHA YHHHOT'O 3aKOHOABCTBA praTHH.

KurouoBi ci1oBa: 1oBipua BIacHICTh, AOBipYe yNpaBiIiHHSA, yIPABUTENb, 10BIp-
4uii BIacHUK, OeHedimiapiii.

Audy A.A. CpaBHUTEJIbHO-IPABOBOH AHAJIU3 KATErOPHH YNPABJIEHHUS IO
3aKOHOAATEJIbCTBY CTPaH AHIVIOCAKCOHCKOH M KOHTHHEHTAJIbLHOMH MpPaBOBLIX Ce-
Meii.

B crarbe OCYILICCTBJICH aHAJIN3 KaTCropyuu YIIPaBJICHHUSA, €€ TpaKJAaHCKO-IIpa-
BOBBIX (I)OpM TMOCPEACTBOM HCIOJIB30BaHUSA 3aKOHOAATEIBCTBA CTPAaH aHITIOCAKCOH-
CKOM M KOHTWHEHTAIBHOW MPABOBBIX CeMEl. ABTOPOM HCCIICAOBAHBI H MTPOaHATH3H-
poBaHBI 3aKOHOIATENBCTBO Benukobpuranun, Poccuiickoii denepanyn 1 YKpanHbL.
Ha ocHoBe MPOBEACHHOI'O UCCIIEA0OBAaHUA CACTIAaHbI BHIBOABI 10 COBEPIICHCTBOBAHUIO
JICHCTBYIONIETO 3aKOHOAATEIILCTBA YKPAUHBI.

KiroueBble ciioBa: J0BepHUTENIbHAS COOCTBEHHOCTb, JIOBEPHUTEIILHOE YIIPABIIC-
HUe, YIPABISIOIIHN, TOBEPUTEIbHBIN COOCTBEHHHK, OeHeduImap.

Albu A.A. Comparative legal analysis of category management under the
laws of the Anglo-Saxon and continental legal family.

The article analyzes the management category and its civil law form through
the use of Anglo-Saxon law and continental legal families. Managing a complex,
interdisciplinary category relations in the private sphere covered in the form of asset
management and trusts. These two promising private law institutions for all the
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similarity and proximity of certain characteristics are not identical concepts and came
from different sources. Trust law or as it is called Trust is inherent in Anglo-American
law, and asset management - Continental. The author investigated and analyzed the
law of Great Britain, Russia and Ukraine.

The right choice, the legal definition and interpretation of these institutions needs
improvement, as leads to several problems, omissions and conflicts. To do this, first
of all, to understand the essence of these concepts knowing their long history and the
application in other countries, such as the lack of consistent work can lead to abuse
in this area relations.

Based on the research conclusions on improving the legislation of Ukraine.

Keywords: confidential property asset management, manager, trustee,
beneficiary.

Maeau I.I.

TEOPETUYHI MTUTAHHA KNACUDIKALII
YYACHUKIB CIMAOKOBUX

NMPABOBIAHOCWUH

VK 347.651.4

TpagumiiHo Cy0’ €KTHHM CKJIaJ CHAJKOBUX IPABOBIIHOCHH
OB’ sI3y€ThCs 13 cnaskoeMusiMu. HaBenieHa Te3a He BUKIIMKA€E CyMHi-
BiB, a IX MPAaBOBOMY CTaHOBHIILY HalO1JIbIIIe IPUAIJICHO YBaru B pam-
kax LluBinbHOTO KOMekcy Ykpainu (mauni - LIK Ykpainn) - Bu3HaueHO
KaTeTropito0 HeTiTHNX, 000B’S3KOBUX CHAJKOEMIIB (0cCi0, sIKi MarOTh
MpaBo Ha OOOB’SI3KOBY YACTKY), OKPECIEHO Yepr CIAJAKOEMIIB MPH
CHaJIKyBaHHI 3a 3akOHOM. OCHOBHOO CIENU(IYHO PUCOI0 CIHAJIKO-
€MIIIB BUCTYTIA€ T€, 0 BOHU Cepe MepesiKy yYaCHUKIB CHaJKOBHX
MIPaBOBITHOCHH, fKi perviaMeHToBaHi B paMkax kHuru 6 [[K Vkpai-
HU 3a KpUTEPieEM CYKYMHOCTI IpaB Ta 000B’s3KiB, IO 1M HaJIeXKaTb,
BIJIHOCATBCS JI0 CyO’€KTIB CIIaJKOBOTO IPaBOBiTHOIICHHS. [IpaBo-
BHH CTaTyC CHAAKOEMIIIB € W HAWOUIBI AOCIIHKCHUM Yy CYJacHii
IUBUTICTHYHIN JOKTpHHI. A OT MO0 IHIMIMX KaTeropiii ocid, mpasa
Ta 00OB’SI3KM SIKUX TAaKOX BH3HaueHO B Mexkax kHuru 6 LK VYkpai-
HU — Bi/IKa300/1€p’KyBauiB, BAKOHABIIIB 3aIIOBITY, KPEIUTOPIB CIIaJIKO-
TaBIIsA, 0CI0 Ha KOPUCThH SKUX 3MIHCHEHO MOKJIACHHS, Ta 1HIIUX Ka-
Teropii 0cid, TO y Cy4acHii MUBLIICTUYHIN JOKTPHHI podiIemMaM ixX
LUBLIBHO-IIPABOBOTO CTATYCy, KPUTEPisAM Kiacudikamii, mepeaymoB
Ta MEX Y4acTi y CaKOBHX MPABOBIJHOCHHAX HAYKOBISIMH MIPUIisie-

HO HEC BUIIpaBAaHO MaJlo yBaru.
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