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EUROPEANISATION VERSUS REGULATORY
COMPETITION: THE CASE OF BUSINESS
ENTITIES

1. Introduction

The opposing phenomenon of harmonisation and regulatory competition
involved the Business Entities since the European Community foundation,
trying to photograph the political, historical and normative reality that
accompanied the “European corporate law”.

The aim of this essay is to describe the harmonisation and competition
process, starting from the reconstruction of the different legal basis and giving
an account of the present direction which seems to emerge into Europe with
27 States.

Preliminary, it’s necessary to mark the field of research with a close
definition, trough the specification at EC level, of the “Business Entities”
case in point.

It can read the definition of “Business Entities” into the article 54 of the
Treaty on the Functioning of the European Union (TFEU), previously article
48 TEC, compared to which the formulation is remained unaltered.

The article declaims that “Companies or firms” means companies or firms
constituted under civil or commercial law, including cooperative societies,
and other legal persons governed by public or private law, save for those
which are non-profit-making

By the read of the article’s test it deduces that the lemma of Business
Entities assumes an improper and wide meaning. In fact, it refers to all forms
of business with a lucrative purpose, including among them also cooperatives
and the business entities with no legal personality, such could be individual
business in Italy or the OHG (Offene Handelsgesellschaft) in Germany,
but provided of an adequate autonomy form their partners, forming, so, an
independent allocation centre of legal subjective positions, both substantive
also processual [1, p. 50].

Furthermore, companies have to be in accordance with the law of a
Member State and having their registered office, central administration or
principal place of business within the Union. In this way the businesses,
such economic subject operating in the internal market, were equalized to
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the persons so to ensure also to them the same freedom of establishment and
movements, guaranteed by the Rome Treaty to persons and capitals [1, p.52].

The equating of businesses entities to the persons and the subsequent
recognition to the first ones of the freedom of establishment is the paradigm
on which is developed the whole construction of the European Company Law
[2, p. 6-10].

2. The present circumstances

Although the legal basis remained essentially unchanged after the 2012
Action Plan, there were no new Corporate Action Plans (except for the Capital
Markets Union Action Plan of 2015 and a specific focus for SMEs) [3, p.5].

It’s advisable to explore the possible causes of this process: continuing
difficulty of obtaining the political consensus needed, due to growing influence
of liberal doctrines and the progressive enlargement of the Union to other
countries with different legal and historical traditions; a brake on the process
of harmonisation was put by the introduction of the principles of subsidiarity
and proportionality with the 1992 Maastricht Treaty (now article 5 TEU); the
increased tendency towards regulatory competition, whose emergence was
born under uniform rules of private international law, in favour of the law of
incorporation, and freedom of choice of the law of incorporation as a corollary
of freedom of establishment (a palpable example is provided by the case law
of the Court of Justice with Centros [4] and Uberseeing [5]) [3, p.9; 6, p.10].

After the crisis of the Welfare State, a series of liberal doctrines came
into being, echoing Adam Smith’s theories, they considered it appropriate to
entrust market regulation to the operators themselves.

With the economic crisis, all this has inevitably led to a rethinking of the
full freedom of the self-regulatory market [6, p.12].

Moreover, the progressive enlargement of the Union to other countries
with different legal and historical traditions gas led to complexity of the legal
landscape, as the European Union has had to face the harmonisation of very
fragmented realities between them.

3. The principles of subsidiarity and proportionality

The principle of subsidiarity, art. 5, par. 3, TEU claims that “Under
the principle of subsidiarity, in areas which do not fall within its exclusive
competence, the Union shall act only if and in so far as the objectives of the
proposed action cannot be sufficiently achieved by the Member States, either
at central level or at regional and local level, but can rather, by reason of the
scale or effects of the proposed action, be better achieved at Union level.”

The principle of proportionality, art. 5, par. 4, TEU states that “Under the
principle of proportionality, the content and form of Union action shall not
exceed what is necessary to achieve the objectives of the Treaties.”
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Both principles are used to identify the legal basis and the ratio of
harmonisation, to direct the action of the European legislator. About this field,
there are a lot of examples: directive 2004/25/EC, about the takeover bids, 25
whereas “Since the objectives of the action envisaged... cannot be sufficiently
achieved by the Member States... and can therefore... be better achieved at
Community level, the Community may adopt measures, in accordance with
the principle of subsidiarity as set out in Article 5 of the Treaty.”; formula that
is found in the directive 2005/56/EC, about cross-border mergers of limited
liability companies, 15 whereas, and in the directive 2007/36/EC, on the
exercise of certain rights of shareholders in listed companies, 14 whereas.

At the same time, these principles represented the brake on the evolution
of harmonisation in the European society, following the change of political
will [7, p. 3].

Even though some of the efforts have been successful, there are two areas
of company law that would appear to be totally impervious to harmonisation:
corporate governance and the regulation of corporate groups; by abandoning
these projects can be coherent with the principle of subsidiarity in European
law, despite the number and volume of green papers, action plans, reflection
groups’ reports and advisory groups’ studies [8, p.10].

4. The increased tendency towards regulatory competition

First of all, to understand the regulatory competition, it is important to talk
about the phenomenon of convergence of national laws. There are three ways:
a) the first is unilateral amendment, whereby one state adopts a law already in
force in another jurisdiction. Such a choice usually stems from a comparative
study of law and requires no cooperation with the country that originated the
rule: we can call this “non-cooperative adaptation”; b) a second path to legal
convergence is harmonisation: two or more Member States transfer part of
their sovereignty to a supranational body, enabling it to lay down binding
principles for the drafting of national legislation (an example of harmonisation
is EU directives); ¢) the third approach is unification, whereby a multilateral
treaty or a supranational body establish a single, detailed rule applicable in
all the jurisdictions. Unification may result from an international treaty or
directly from legislation by a supranational authority. This is typically the case
of European regulations [9].

The unification and harmonisation processes involve proposed or aborted
European legal entity types, by corresponding to companies:

* The European Company [10]

» The European Cooperative Society [11]

* The European Private Company [12]
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* The Single Member Company [13]

The European Economic Interest Grouping lies outside the perimeter of
this study.

5. The European legal entity types

It is time to start speaking about the European legal entity types, by dealing
with the structure and the legal framework [2]. By beginning with the European
Company, the discussion on the statute for a European company (Societas
Europaea, or SE) lasted for decades. It should have become the ‘flagship’ of
European company law; but after a long legislative ‘skimming’ exercise the
structure of the SE emerged significantly ‘trimmed down’. About the structure
of SE regulation, it is possible to outline the following considerations.
First are the common rules, which have been unified and apply to all SEs
regardless of the Member State in which they are incorporated: e.g. the rules
on company name, share capital, legal personality and currency, the formation
of the company and fundamental governance arrangements, in which Member
States can choose between a one-tier and a two-tier board structure. The
Regulation also calls for the application of important national provisions that
were previously harmonised by directives, such as rules on capital formation,
mergers, and annual accounts. There is also extensive reference to national
rules that did not undergo any harmonisation, such as directors’ liability, the
possibility for a company or for another legal entity to be a member of one of
the corporate bodies, the matters for which the general meeting is competent,
and the procedure for amending the by-laws. These issues, like the rules on
liquidation and insolvency proceedings, are subject to significantly different
provisions in different Member States. Under the SE Regulation, countries also
retain significant scope for adapting some other rules, such as identifying the
categories of transactions that require authorisation by the strategic oversight
body in the two-tier system or an express decision by the board of directors in
the one-tier system, while shareholders enjoy significant freedom to design the
articles of association [10; 3, p.275 and next].

Just few reflections about the European Cooperative Company and its
legal structure: the statute of the European Cooperative Company (Societas
Cooperativa Europaea, or SCE) was a ‘socio-political tag-along’ to the
SE; maybe this is why it did not engender much debate. In any event, the
consequence is that many of the problems pointed up in our analysis of the SE
are present in the SCE, which also has the dual Regulation-Directive structure
and whose articles are patterned closely on those of the SE statute. The main
differences are designed to serve the peculiar needs of the cooperative company
[11; 3, p.224 and next].
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By moving on the European Private Company, it is important to claim that
the proposal for a European Private Company (Societas Privata Europaea, or
SPE) was seen as offering an opportunity to facilitate the growth of small and
medium-sized enterprises, and it was studied in depth. The first SPE Proposal
aspired to independence from national company law: its statute was supposed
to be ‘uniform and definitive’ and to ‘dispense with references to national law’.
This idea is in accord with the concept of legal unification and appears clearly
in the Commission’s language, with the reference to uniformity, legal certainty
and flexibility. But the proposal was heavily amended, the last compromise
version being released in May 2011 (the SPE Compromise). While the original
Proposal allowed the SPE to have its registered and head offices in different
Member States, as amended it made national law applicable, so as to ‘ensure
that SPEs are not used for the purpose of evading the SPEs’ obligations in the
territory of the Member State where they are established’. A second important
point is the minimum legal capital requirement. The first draft put it at one
euro and prohibited Member States from instituting any higher threshold. The
final compromise version allowed countries to raise the legal minimum to
8,000 euros but required the Commission to revise this provision within two
years from the adoption of the Regulation. The third controversial element
of the draft SPE Regulation was worker participation. The original version
simply referred to the law of the State of incorporation, thus dropping the
prospect of pure unification. This solution did not prove to be viable, and
although a complex new draft was proposed, the matter was too controversial
for agreement. Arguably it was these three elements that led to the project’s
demise, but it must be admitted that in its first draft the SPE Regulation came
closer than other EU company types to legal unification and could have been
a viable instrument for small and medium-sized enterprises [12; 14; 15; 16].

To conclude, it is necessary to analyse the Single Member Company. The
Commission saw that the failure of the SPE project was not due to lack of
demand for a unified legal form for small companies and so put forward a
new proposal for a Societas Unius Personae. Two public consultations and
an impact assessment have been carried out, so we cannot argue that the
difficulties facing unification stem from lack of commitment or resources.

The SUP directive requires a minimum legal capital of one euro, exactly
as in the first SPE draft, but also requires Member States to allow online
company formation and the free separation of registered and head offices, while
protecting creditors through a balance-sheet test and a solvency statement. The
articles of association are standardised and governance is simplified, with a
prohibition on forming a company with more than one member [13].

9

«04LO9IFIIDAD 109 VdID I'VHIAX. UMHITOd VHXIIN



MIXKHAPOJHUUN KYPHAJI «ITPABOICYCHIJIBCTBO»

Attilio Altieri

Concisely, the probable causes of the failure of these European forms of
company would be: the role of interest groups; the possibility of inappropriate
incentives; enforcement, perhaps the greatest weakness of today’s European
Company Forms; the cost impact of regulation.

6. The regulatory competition

Competition between the rules consists of the different phenomenon of
the attitude of the states in the face of the possibility that companies choose a
particular applicable law. A different phenomenon is the regulatory arbitrage:
it’s only the possibility to choose the applicable rules and regulations.
Entrepreneurs in every nation can choose freely between national and
foreign company forms. Faced with the possibility of regulatory arbitrage
by companies, states can remain indifferent or react. The reaction can take
several modes: try to prevent regulatory arbitrage through harmonisation; or
by applying “public order” exception or similar exceptions. Therefore, also by
having regard to the possibility of arbitration, to seek to attract new societies
or transfers of existing companies (competition) or at least not to lose it
(defensive competition) [17, p.8].

When an order decides to compete, it can propose efficient rules or, instead,
rules that only aim to benefit people who are able to influence the choice of
applicable law. In the first case, there would be a race to the top, towards
the best corporate law; in the second a race to the bottom, towards the more
favourable right to those who enforce the choice of applicable law, because it
would be supposed to be less protective to those who undergo the choice.

For there to be an active competition among regulations - where states
compete to attract new companies - a number of preconditions are required,
some of which have only recently begun to be verified in the European Union
[17, p.10; 18, p.4].

7. The relationship and potential interaction between national
legislatures in shaping national company forms

Regulatory convergence among member States can be obtained by
unilateral amendment, giving rise to regulatory competition; but if the choice
between incorporating under a national or a European form is unfettered, in
order to incorporate under the law of a different Member State regulatory
arbitrage must be legal. Back in 1999 the Centros jurisprudence allowed
letterbox companies to be set up and to operate throughout Europe, thus
making regulatory competition at least theoretically practicable.

As far as public companies are concerned, there is not much room for
regulatory arbitrage. National regimes show a significant degree of overlap,
thanks mainly to EU harmonisation over past decades. Although important
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areas of company law are still not covered, they are unlikely to justify mass
migrations [19].

The case of limited companies, those that might be interested in expanding
abroad using a SUP, is rather different. If what they are interested in is reduced
setup costs through a low minimum capital requirement plus a single, flexible
legal structure, the fact is that many Member States already offer it. Such
simplified company forms have been instituted in a good many countries for
some time now, and although they are not perfectly identical they all serve
substantially the same purpose [18].

So there does appear to be an inter pairs competition to establish popular
company forms, but the cause was clearly not the emergence of aggressive
and competitive European company forms, but rather a string of decisions by
the European Court of Justice in favour of freedom of establishment. In other
words, vertical competition was superseded by horizontal competition.

Member States protect the domestic status quo both by influencing
supranational measures and by shaping the national company forms they
control to make them more competitive. This unilateral amendment process
may give birth to national models that resemble one another more and more
closely.

The root of the problem with European Company Forms, then, can be
traced to the workings of a sort of dual regulatory competition: one implicit
and negative, in the form of Member State rejection of potentially popular
company forms at European level, and another explicit and positive, in the form
of spontaneous cross-country emulation, at least as far as small companies are
concerned. The two types of competition have substantially different effects:
one prevents legal unification, the second is likely to bring national laws
towards convergence [20, p.15 and next].

Non-cooperative convergence can be an effective alternative to
cooperative unification, at least for now, bringing comparable advantages
while circumventing supranational political roadblocks.

8. The possible definition of the current “European Company Law”
situation: the facts

Nowadays, it is possible to explain the current “European Company Law”
situation, through the descriptions of facts which have been happening into
the European Legal framework. They are mainly the (private) project for an
European Model Company Act (“EMCA”) and the Americanisation of the
European Company law.

Starting from the first of these two phenomena, the EMCA is intended
as a model statute regulating corporations, somehow akin to the American
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Model Business Corporation Act. The document has been prepared by an
independent group of academics and practitioners not formally affiliated with
political institutions or interest groups [21].

The EMCA is divided in 12 chapters dedicated, respectively, to general
principles, formation of companies, registration, transformation and re-
registration, shares, financial structure, capital, governance and management,
directors’ duties and liabilities, shareholders’ meeting and protection of
minorities, financial statements and auditing, restructuring, dissolution and
liquidation, groups of companies, and branches of foreign companies [21].

The intention of the drafters is to offer a coherent and comprehensive
model act that might be the basis for further European harmonisation or used by
current and future Member States as a blueprint for their legislation, bypassing
the political compromises and bureaucratic hurdles of European legislation.
The drafters should be commended for a significant effort, and the project is
a welcomed occasion to discuss the future of European corporate law. The
EMCA will definitely contribute to a deeper understanding of corporate law,
and might concretely contribute to the development of the corporate laws of
the European Union and single States, especially new Members with a less
advanced corporate law system [21].

Under present conditions, it is possible to draw some critical considerations.
Firstly, The EMCA, as explicitly stated in the Introduction, is intended to avoid
over-detailed provisions and offer primarily general principles. This approach
is justified by the need to leave enough fine-tuning room to single legislatures
to adapt the model to local needs. This approach raises some questions in terms
of the actual utility that the document will have, especially for jurisdictions
characterized by a modern and sophisticated corporate law system.

Secondly, the theoretical underpinnings of the EMCA are not entirely clear.
For example, the Introduction indicates that the aim is to favour harmonisation,
but that the EMCA can also promote regulatory competition.

Also, the EMCA claims to be not restricted by European legislation, and
therefore to contain also solutions at odds with existing European law when
the latter is not optimal. This claim is fair but it must also be observed that,
in reality, often the EMCA was drafted with a careful eye aimed at making it
compatible with EU law. In addition and not surprisingly, often the solutions
offered follow the experience of one or a few Member States, rather than
advancing new approaches.

Lastly, stylistically and technically this first draft still requires an attentive
fine-tuning for consistency and precision in its language and wording. This
is particularly important since one of the purposes of the document is to be a

reference for jurisdictions less conversant in corporate law [21].
12
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About the second mentioned phenomenon — the Americanisation of the
European Company Law — we can briefly assert that it consists of the tendency
to give priority to issues with cross-border reflexes. It may well configurable
in an interstate commerce clause for Europe [22, p.3 and next].

Although in the EU we do not have the explicit legal basis for an interstate
commerce clause — unlike the USA — we have the principle of subsidiarity and
the flexibility clause (art. 352 TFEU). Then, since the finance has no borders,
both cross-border transactions and cross-border interest-related finance have
moved European legislation (the most significant examples are offered by the
numerous directives mentioned earlier) [22, p.7].

Furthermore, the use of soft law instruments has increased so much that it
has become a source of law. In fact, in its Action Plan (COM(2003) 284 Final),
the European Commission calls for “alternative tools for regulation”, in other
words alternatives to EU Directives implemented in national company laws.
One alternative is “soft law”, such as corporate governance codes and other
self-regulatory measures.

Consequently, the Commission recommendations are used mostly in
corporate governance matter and the EMCA can be considered an instrument
of soft law.

9. The attitude to the spontaneous convergence of the regulations: an
Italian example

A well-known example of a company that engaged at the same time in
a cross-border merger and in regulatory arbitrage is Fiat’s combination with
U.S. company Chrysler to create Fiat Chrysler Automobiles (‘FCA’) in 2014:
the choice was made to incorporate the resulting company in the Netherlands,
one of reasons for that choice being that Fiat’s controlling shareholders could
take advantage of the absence of a ban on ‘loyalty shares’ in Dutch company
law (unlike in Fiat’s incorporation state, Italy, until then) and hence reinforce
their grip on the company [23, p.521].

After Centros decision, nevertheless, the preconditions for the development
of an active market to attract the formation of companies have never been
realised, and indeed, experience has shown that those who could take on the
role of European Delaware - England - are well watched from doing so.

In the middle of the year 2000 a lot of continental entrepreneurs, especially
German, formed new companies in England to escape the cost of constitution
and the minimum capital requirement. Many European states “reacted” by
providing special forms of companies with lower constitutional costs and
reduced capital. Then, the bubble of pseudo-foreign societies soon deflated,
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probably more as a result of the observed cost of maintaining an English
company than due to defensive competition [23, p.550].

Instead, there was a form of “defensive” competition between the rules,
with regard first of all to the rules on capital and, more recently, on shares with
increased voting rights and multiple voting rights.

The discipline, introduced in 2014 in Italy, which allows the issuance of
shares with increased voting rights and multiple voting rights, is probably also
born as reaction to the transfer to the Netherlands of Fiat’s registered office
[23, p.533].

10. The post-Brexit Hamlet-like scenarios

One may wonder whether things may change after Brexit. That could
well be the case, if any evidence existed either of interest group resistance to
harmonising measures coming predominantly from the UK or of UK interest
groups having opposing interests to those prevailing in continental Europe, so
that, with the former out of the way, the latter could successfully coalesce to
push for a given uniform legislative outcome. Yet, resistance to harmonising
measures is definitely not a British-only tradition, as the generalised opposition
at the Council level against many of the proposals put forth by the European
Commission in the field of shareholder rights exemplifies [24, p.17 and next].

And while one may expect pro-institutional investors, and therefore pro-
shareholder pressures, to come more from the UK than from elsewhere, given
its comparatively large asset management and insurance industry, continental
European dominant shareholders and insiders appear historically to have had
little appetite for advocating for an increase in harmonised rules [24, p.28].

Rather, they have opposed EU legislation. It would be surprising if that
will no longer be the case in the future.

11. Conclusion

EU company laws are not uniform, despite half a century of harmonisation
measures, and will most likely never be. Yet, they do fit together well, if that
means that private parties may set up companies that will be recognised as
such across the EU to do business anywhere within the EU, reincorporate
midstream in a different Member State at reasonable cost (possibly with the
exception of the few countries of destination that adopt the real seat doctrine),
reorganise their business across EU Member States’ borders without the need
for reincorporating (again, with the exception of companies set up in real state
doctrine Member States) and do business with companies from other Member
States without facing unreasonable company-law related transaction costs
[25].

14
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In a less ambitious meaning, thus, the long quest for a harmonised
European company law has been successful. More, of course, can be done
to make diverse national company laws fit even better together, such as by
simplifying the tools for mid-stream re-incorporations, namely the rules on
cross-border mergers [26, p.16 and next].

It goes without saying that attempts to make European company laws
more uniform and more ‘beautiful’ will never stop. But it is comforting to
think that, if they fail, much has already been achieved in the field of company
law that is instrumental to the Treaty’s goal of market integration.
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Attilio Altieri. Europeanisation versus Regulatory Competition: The Case of
Business Entities

The opposing phenomenon of harmonisation and regulatory competition
involved the Business Entities since the European Community foundation, trying
to photograph the political, historical and normative reality that accompanied the
“European corporate law”.

The article presents the possible definition of the current «European Company
Law» situation, overcoming both the model of Europeanisation and, possibly,
the model of the Regulatory Competition: coherently, it can be affirmed that the
direction taken is towards an «Americanisation» of the company law of Community
background. Among the warnings may be the cold reception of the (private) project
for a European Model Company Act; the tendency to give priority to issues with
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cross-border reflexes (configurable in an interstate commerce clause for Europe);
the use of soft law instruments; the attitude to the spontaneous convergence of the
regulations (as happened with the Fiat-Chrysler case and the fall of the prohibition of
multiple voting shares in Italy); the post-Brexit Hamlet-like scenarios.

Keywords: Europeanisation, Regulatory Competition, Business Entities,
company, Brexit.
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OPUONYHA OCOBA NYBJIYHOIO NMPABA TA
OPUOUNYHA OCOBA NMPUBATHOTI O MNPABA:

A0 NUTAHHA PO3MEXYBAHHA

YK 347.191

Yactunoro 2 ct. 81 LIK Ykpainu nependaueHo moaist OpUIuIHIX 0Ci0 Ha
IOpUANYHI 0COOM MyOIIYHOrO Ta IOPUAMYHUX OCiO mpuBarHoro npasa. Kpu-
TepieM, SIKUH TPU I[bOMY 3aCTOCOBAHO 3aKOHO/ABIIEM ISl TAKOTO TOJLTY, €
MOPSAJIOK CTBOPEHHS IOPUINYHOI 0cOOU. SIKIIIO BOHA CTBOPIOETHCS B JOOPO-
BUTBHOMY HOPSI/IKY IIJISIXOM 3aCHYBaHHS 11 0c00aMu Ha TiJICTaBi JOMOBJICHO-
CTi MiXK CO000, TO BOHA BBKAETHCS FOPUIMIHOIO 0COOOI0 IPUBATHOTO MPaBa.
SIK110 5 BOHA CTBOPIOETHCA po3nopsAauuM akToM IIpesunenra Ykpainu, opra-
HY JIep’KaBHOI BIaau, oprany Biajaun ABTroHoMHOI Pecny6niku Kpum abo op-
raHy MiCLIEBOIO CaMOBPSIIyBaHH:I, TO 11€ IOpUMYHA 0co0a MyOIiYHOro Ipasa.

V 1oif yac sk kBasiQikalis PUAMYHUX 0Ci0, 3aCHOBAHUX (PI3SUUHUMH YU
IOPUIMYHUMHE 0CO0aMU MIPUBATHOTO MpaBa, sIK IOPUIUYHUX OC10 MPUBATHOTO
npaBa, € 0€3CyMHIBHOIO, TO CTaTyC IOPUANYHHUX 0C10, CTBOPEHUX JEPIKABOLO,
HE 3aBKIH € OTHO3HAYHHM.

K VYkpainu cepen ropuinyHux 0cid myOniyHOro mpaBa Ha3UBae:

- Iep>KaBHI NIANPUEMCTBA, HABYAJIbHI 3aKJIaJH, CTBOPEHI JIep>KaBoo (4.2
c1.167 LUK Vkpainn);

- HaBUYaAJIbHI 3aknaan, ctBopeHi APK (4.2 ct. 168 LIK Vkpainn);

- KOMYHaJIbHI MiIIPUEMCTBA, CIUIbHI KOMyHaJIbHI MiAMPUEMCTBA, 3aKia-
1M, CTBOPEHI TepUTOpiabHUMHU TpoMasamu (4. 2 cT.169 LK Vkpainn).

T'ocnogapcbkuil kojeke YKpaiHu y 4acTHHI Kiacudikamii rocnogapchbKux
oprasizauii (mAMpUEMCTB) HE 3aKPIIIOe (OPMATLHHM MOLT HA IOPUIUUYHUX
0ci0 myOIiYyHOrO MpaBa Ta PUIUIHUX 0Ci0 IPUBATHOTO MPaBa.

[TonsTTa «topuaAnYHA 0c06a MyOIIYHOTO MPaBay 3yCTPIUaETHCS TAKOXK 1 B

IHIITHX HOPMATUBHO-IIPABOBUX aAKTaX, A€ 10 HUX BiI[HOCfITLZ
18
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- MiHICTEpPCTBa Ta IHIII EHTPaJbHI OPTaHW BUKOHABUYOI BJIAJH, TEPUTO-
pilajibHI OpTaHM EHTPATLHOTO OpraHy BUKOHABYOI Biaau (cT.cT. 4, 13, 21 3a-
koHy Ykpainu «IIpo nenTpanbHi oprann BukoHaB4oi Biaaau» Bix 17.03.2011
Ne3166-VI);

- apXiBHI YCTaHOBH CUJIbCHKOI, CETTUIITHOT, MiChbKOI paau (Haka3 MiHicTep-
cTBa rocTulii Ykpainu «IIpo 3aTBepAkeHHS TUIIOBOTO MOJIOKEHHS TIPO apXiB-
HY YCTaHOBY CLIbCBHKO1, CEITUIITHOT, MiChKOT paju...» Big 2.06.2014 Ne864/5);

- TEPUTOpialibHI OPraHU LEHTPAIBLHOTO OpraHy BUKOHAaBYOi BIAAH, IIO
peaitizye aep)KaBHY MOJITHKY Y cdepl 3aHATOCTI HACEICHHS Ta TPYA0BOI Mi-
rpamii (ct. 21 3akony Ykpainu «IIpo 3aliHaricts HaceneHHs» Big 05.07.2012);

- ®oHpn rapaHTyBaHHA BKJIAAiB (izuuHux ocid (cT. 3 3akoHy Ykpainu
«IIpo cucremy rapanTyBaHHs BKJIaiB GizmuHux ocio» Bix 23.02.2012) Ta iH.

3a 03HaKaMH, MPUTAMaHHUMHU FOPUANYHIA 0CO01 MyOIivyHOTO TpaBa, 10
OCTaHHIX TaKOX MOJKHA BiTHEeCTH Ka3eHHI mianpuemctsa (cT. 76 'K Ykpainn),
KOMYHaJIbHE yHITapHe mianpueMcTBo (cT. 78 'K Ykpainm), omHak ciif 3ayBa-
*uTH, 10 Koneke He kBamdikye iX sk 0coOu myOaigHOTO Mpasa.

Takox ciin 3ayBakuTH, 1m0 3akoHOM Ykpainu «IIpo akiioHepHi ToBapu-
CTBa» Tepen0avyeHo iICHyBaHHS MyOIIYHUX aKI[IOHEPHUX TOBAPHUCTB, OJHAK 1X
CXOXKICTh 3 FOPUIUIHUMHU 0CO0aMHM MMyOJIIYHOTO TIPaBa € BUKIIOYHO (POHETHY-
HOIO.

SIx GaunMo, 3aKOHO/IAaBCTBO HE JJA€ YITKOTO Ta BUYEPITHOTO MEPETiKy Op-
raHizamiifHo-MpaBoOBUX (GOPM IOPUANIHHUX OCIO IMyOIIYHOTO ITpaBa Ta HE CTBO-
pIO€, HaBITh y 3arajJbHOMY BUIVISLAL, iX cucTeMu. OTxe, HOpMaTUBHUI KpHUTe-
piii po3MeKyBaHHS IOPUINYHUAX OCI0 MPUBATHOTO TpaBa Ta IOPUIUIHUX OCIO
myOIiYHOTO MpaBa HE € JTO0CTATHIM.

[Tpo e cBigunTh HOopMa 3akoHy Ykpainu «IIpo mepkaBHY peecTpairito
IOPUIMYHUX 0Ci0, QI3UIHHUX 0CIO-TIAMPUEMITIB Ta TPOMAACHKUX (DOPMYBaHbY,
SIKUI TOIIMPIOETHCS HA JepKaBHY peecTpalliio BCiX IOPUANYHUX OCi0, He3a-
JICXKHO BiJl OpraHi3aliiHo-1paBoBoi (OpMH, BIIACHOCTI Ta MiMOPSAKYBaHHS,
iXHBOI CUMBOJIIKH (CT. 3 3aKOHY), B sIKiii BU3HAYCHO, 1110 B € TMHOMY JIep)KaB-
HOMY PEECTPI BIIOMOCTI MPO PO3MOPSIUUIN aKT, HA MiJCTaBl IKOTO CTBOPEHO
IOpUANYHY 0C001, 0O0B’S3KOBO BHOCSTHCS JIMIIE CTOCOBHO JEpPXKaBHUX Op-
raHiB 1 OpraHiB MiCIICBOTO CAMOBPSITYBaHHS K IOPUAUYHHX OCI0 (4. 3 cT. 9
3akoHy), a He BCiX 0ci0 myOmYHOro Ipaga.

0. O. INocukanrok CIyIIHO 3ayBaXKY€, IO MOHATTS “IOPUIAYHI 0COOHU TTy-
OIIYHOTrO MpaBa’ OXOIUTIOE JOCTATHRO HIMPOKE KOJIO FOPUAMYHUX OCI0 3 HAATO
BIJIMIHHUM IPABOBHM CTaTyCOM, Cepel IKUX IOPUIUIHI 0COOH, K1 IK MOXKYTh
3MIMCHIOBATH BJIAJHI MMOBHOBAYXEHHS, TaK 1 Ti, IO HE MOXYTh 3IHCHIOBATH
BJIa/IHI TOBHOBAXXCHHS; SIK1 SIK BU3HAIOTHCS Cy0’ €KTaMM TOCIIOAAPIOBAHHS, TaK
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1 Ti, III0 HE HAJIEKATH JI0 Cy0’EKTIB TOCMONAPIOBAHHS; MIsIbHICTD SIKHX CIIPS-
MOBaHa Ha oJiepKaHHs MpUOYTKY, TakK 1 Ti, [0 HE MAlOTh HA METI OTPUMaHHS
npubyTKy [1, c. 49].

Amnaniz HopMm LIK Ykpainu cBiquuTh, 10 JOAATKOBUMH O3HAKaMH pO3-
Me)XyBaHHSI Mae OyTH HE TUTbKH IOPUIUYHA IPUPOJIA AKTY, Ha MiJCTaBl IKOTO
Oysia CTBOpEHa IOpUIUYHA 0c00a, ajie 1 opraHizalliiiHo-npaBoBa ¢opma, a Ta-
KOK METa CTBOPEHHS 1 TiSUTBHOCTI IOPUIAMYHOI 0COOH Ta (yHKIIi1, 110 TTOKJIa-
JIAIOThCS Ha Hel.

Tak, npu kBamidikarii OpUAMIHOT 0COOU MyOIIYHOTO MpaBa SIK TaKOi CITi
BpaxoBYBaTH METY CTBOPEHHSI FOPUAMYHOI 0COOM. MeTa CTBOpEHHSI FOpUIHY-
HO1 0coOM MyOIIYHOTO MpaBa MOJATae y 3aJ0BOJICHHI MyOIIYHOTO IHTEpECY.
Takoi mymMKu npuUTpUMy€eThCs OUTBIIICTh HayKoBLiB. Tak, B. 1. Bopucosa Bu-
3Haua€e MyOMYHUX IOPUINIHUX 0C10 came uepes MeTy iX JisUTbHOCTI, a came -
3a/I0BOJICHHS JIEP>)KaBHUX 1IHTEPECIB, TOOTO BU3HAHI JIEPKaBHOIO 1 3a0e31meueHi
IPaBOM 1HTEPECH COLIATBHOI CITIIBHOTH, 33/I0BOJICHHS SIKMX CITYTY€ HEOMiH-
HOIO YMOBOIO 1 FapaHTi€l0 iCHYBaHHS Ta PO3BUTKY JepxasH [2, c. 7-8].

Buxonsuu 3 mpuOIM3HOTO Mepeiiky IpUANIHIX 0C10 MyOmiYHOro pasa,
10 3TaAyIOTHCS B HOpMax pi3HUX 3aKOHOJABYMX AKTiB, MOJKHA CTBEPIKYBATH,
1110 3aBIAHHAM(M) IOPUANIHHX OCI0 myOIiyHOro npasa €:

- 32JI0OBOJICHHS IMyOIIYHUX 1HTEpPECiB Ta MOTPeOd 3HAUHOI KUIBKOCTI JIIOAeH
(fimeThcsl MPO CTBOPEHHSI Hacamrepes OpraHiB JIep:KaBHOI Bagu abo Micie-
BOT'O CAMOBPSAyBaHH);

- peanizaiist QYHKIIIH AepKaBy, IO HAJIEKATh IO BUKITIOYHOT KOMITETEHITi 1
JIepKaBH;

- 3aJI0BOJICHHS COIIAJIbBHUX IMOTPeO CYCHIIbCTBA, SKi HE MOXYThb OyTH
TTOBHICTIO 33JT0BOJICHI IMiIMMPUEMCTBAMH, 1110 IepeOyBalOTh Y MIPUBATHIN Biac-
HOCTI (HAEThCS MPO CTBOPEHHS ACP)KaBHUX MIANPHEMCTB, MISUTBHICTD SIKUX
Moxe OyTu abo € 30MTKOBOIO, OFHAK iX (DYHKILIOHYBaHHS € HEOOXITHUM JUIs
3a0€e3MevYeHHs CYCIUTBLHUX TTOTpe0).

OxpiMm TOrO, JUIsl IOPUAUYHUX O0cCi0 MmyOsiyHOro mpaBa creuupiyHUM €
MIPABOBUI PEKUM MaiiHa, sIKe iM HaJEKUTh. JlepKaBHE MallHO HAJIEKUTh 1M
Ha MpaBi TOCMOAPCHKOTO BIJJaHHS UM ONEepaTuBHOTO ynpasiiHHs. KOpuanyni
oco0u myOIiYyHOTO MpaBa He € BIaCHUKAMM MaifHa, /Ul HUX MaifHOBa O3HaKa
Mae nemio GpopmanpHU XapakTep, OCKUIBKH MaHO HAJICKHUTh 1M Ha T1JCTaBl
peuoBux mpas. [IpaBo Ha ympaBiiHHS AepKaBOIO IOPHIUIHUMHE 0COOAMU Ty-
6mi4HOTO MpaBa 0a3yeThCsl Ha MOBHOBAKEHHSX JIepKAaBHU-BIACHUKA, a YIIPaB-
JHHS 1ep>KaBOI0 IOPUAMYHUMHU 0COOaMH MPUBATHOTO MpaBa - HA BOJOIHHI
KOPIOPAaTUBHUMH MpaBaMHu.

IOpunnuni ocobu myOaiYHOTO TMpaBa BOJOAIIOTH TaKOXK CIEIIaIbHOIO

npaBocy0’€KTHICTIO, sIKa MOJIATA€E Yy BCTAHOBIECHHI 0COOIMBOCTEM MpU3HAYECH-
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Hs KEepPIBHUX OPraHiB Ta iX BIAMOBIAAIBHOCTI, HA HUX BIUIMBA€E IUIAHOBICTH
Jep’KaBHUX MPOTPaM PO3BUTKY Ta MAMOPSAKOBAHICTh MyOIIYHUM IHTEpECaM.
OxkpiM 3aKpiTJICHOTO TMpaBa Jep>KaBU CTBOPIOBATH IOPUINYHI OCOOHU Y-
OniyHOTO TIpaBa (AeprKaBHI MIAMPUEMCTBA, HABYAIbHI 3aKJIaJH TOIIO), Y CT.
167 IIK VYkpainu nepenbavaeTbcsi PaBO JIepKaBU CTBOPIOBATH FOPHUIWYHI
0coOu MpUBaTHOTO TIpaBa (I AMPUEMHHUIIBKI TOBAPUCTBA TOIIO), OpaTH y4acTh
y iX HisTBHOCTI Ha 3arajibHUX mijicTaBax. Jlo MiANPUEMHHUIIBKUX TOBAPHUCTB,
BiAmoBiaHO 10 cT. 84 11K Ykpainu, Hanexarb rocrnoaapchki TOBapucTBa (TIOB-
HE TOBApPHUCTBO, KOMaHIUTHE TOBAPUCTBO, TOBAPUCTBO 3 0OMEKEHOIO BiJIMOBI-
JATBHICTIO 200 OATKOBOIO BIAMOBITAIBHICTIO, aKITIOHEPHE TOBAPUCTBO) 200
BHPOOHUYI KOOTIepaTuBU. Buxoasuu 31 3MICTY 11i€T TpaBOBOI HOPMH, CTBOPEH-
HS JepKaBOIO MiANPUEMHUIIBKOTO TOBapUCTBA y (hOpMi aKI[iOHEPHOTO TOBa-
PHUCTBA € CTBOPEHHSIM IOPUIMYHOI 0cOOU MpUBATHOTO MpaBa. HasBHICTh nep-
YKaBH B 0001 BIJMOBITHOTO OPTaHy y CKJIa/l HOTO 3aCHOBHHUKIB Ta BOJIOIHHS
HEI0 KOPIOPATUBHHUMU TpaBaMU IIOAO0 TOBAPUCTBA HE JIA€ KOAHUX MIJCTaB
BB@)KATH TaKy IOPUINIHY 0COOY IOPUIMIHOIO 0COOO0I0 MyOIIYHOTO TIpaBa.

Tak camo To# (akT, MO akIioHEpHA KOMITaHIs YTBOPIOETHCS HA OCHOBI
BJIACHOCTI JIEp>KaBU, HE 3yMOBIIIOE TOTO, III0 HOBOCTBOPEHA 0c00a € IOpUANY-
HOI0 0Cc00010 MmyOJsiuyHOTO TIpaBa. JlepkaBa, mepenarodu MaiiHO y BIJIACHICTH
IOpuANYHOI 0coOu, HaOyBae KOPHOpAaTMBHUX MpaB mmioao Hei. Hemoxiause
«PO3IICTITICHHSD YYacTi AePKaBH, K OJTHOTO 1 TOTO Xk Cy0’ €KTY, 1 B IUBUIbHHX,
1 B MyOIIYHUX MPaBOBITHOCHHAX.

[Toka3oBoto crpaBoto, Je MiAHIMA€EThCS MpobdIeMa BUSHAYCHHSI aKI[lOHEep-
HOTO TOBapHCTBa IOPUAMYHOIO 0COOOI0 MPUBATHOTO IMpaBa YU IOPUAMYHOIO
0co0oro MmyOIiYHOTO TpaBa, € crpaBa o0 OaHKpyTCTBa JlepkaBHOI akIio-
HepHOT KoMITaHii “Xmi6 Ykpainu”, B AKii M030BHI BUMOTH 11010 MaiiHa Kowm-
MaHii, TOTOBHUM YHHOM, TPYHTYBAJIMCh Ha TBEPAKEHHI MPO Te, 1110 J1aHa KOM-
TaHisl € IOPUANIHOI0 0c000r0 myOsmiuyHOoTo mpasa [3]. JlepkaBHa akiioHepHa
kommaHis «Xii6 Ykpainn» Oyna 3acHoBaHa Ha BukoHaHHs [locranoBu Kabi-
Hety MiHICTpiB Ykpainu Nel000 Bix 22 ceprias 1996 poxy «IIpo yTBopeHHs
JepkaBHOT akIioHepHOi KoMmaHii «Xii0 Ykpainu». Kommanis yrBopeHa y
(dhopMi BIAKPUTOTO aKIIOHEPHOTO TOBAPUCTBA, 3ACHOBHUKOM SIKO1 BUCTYIIHIIO
MIHICTEPCTBO.

KommaHnis cTana mpaBoHACTYITHHUKOM MpaB 1 000B’s3KiB [ 010BHOTO yripaB-
JIHHS TI0 XJ1100TpoayKkTax Ta [ 0J10BHOTO yrpaBiiHHSI KOMOIKOPMOBOI IPOMHUC-
J0BOCTI MiHicTepCTBa CLIILCHKOTO TOCIOAAPCTBA 1 IPOAOBOIBCTBA, SKI OyIH
JiKBigOoBaHI. BHACTiMOK JiKBigamii BUIE3a3HAYECHUX YMIPABIiHb MalHO, M0
3JIMIINAIIOCH TICIS MPOXOPKEHHS JIIKBITAIIMHOT TpolieypH, Oyso mepenane
MinictepctBoM B cTtatyTHH (pona Kommanii. BnacHukoM nmepemanoro MaiiHa
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€ 3aCHOBaHa JepKaBolo IOpUANYHA 0c00a y BUIVISAL AepKaBHOI aKI[IOHEPHOT
KOMITaHii, a HATOMICTh MIHICTEPCTBO, SIK 3aCHOBHUK Ta OCHOBHHUU aKIIOHED,
HabOyno 100% kopnopaTuBHUX MpaB 1moa0 naHoi Kommnawnii. Ile miarBepmxky-
etbest Crarytom Kommanii, e 3a3HavaeThes, 110 BIACHUKOM MaifHa (B TOMY
YUCIT1 KOIITIB), TIEPENAHOTO0 il y BIACHICTh 3aCHOBHUKOM Ta aKI[IOHEpaMH, €
Kommnanis, a He nepkaBa. A 11e o3Hadae, o Komanis Mae camocTiiiHu# Oa-
JIaHC, BOJIOZIE, KOPUCTYETHCS Ta POMOPSIKAETHCS HAIECKHUM 1l MaifHOM Ha
CBii pO3Cy/l, BUNHSIOUM CTOCOBHO HHOTO Oy/Ib-5IK1 i, 1110 HE CynepeydaTh 3aKo-
HonmaBcTBy, CtaryTy Ta Meti AisutbHOCTI Komnanii. HaromicTs, y nepikaBHin
BJIACHOCTI TIepeOyBaroTh KOPIOPATUBHI MPpaBa, K1 MOCBITYYIOTHCS aKI[isIMU, 1
HaJIeXaTh JIep>kaBl B 0c001 MiHICTEPCTRA.

[Tynkr 2 IlocranoBu KaGinery miHicTpiB Ykpainu Big 22 cepras 1996
poxy Ne 1000 ITpo yTBOpeHHSs nepKaBHOI aKIlioHEpHOI KommaHii « X6 Ykpai-
HI», a Takok CtatyT Kommanii BctaHoBitoe, 1110 KoMItanis Ha piBHUX 3 1HIIH-
MU Cy0’€KTaMU KOMEPIIHHOT TisUThHOCTI YMOBaX 1 KOHKYPYIOUH 3 HUMH Oepe
y4acTh Y MOCEPETHUIIBKUX OTNIEpaIlisfixX 13 3aKyIiBIli 3epHa, MPOAYKTIB HOTO TIe-
pepoOKu, He3epHOBOI CUPOBUHU ISl IEP>KAaBHUX, PETIOHAILHUX Ta 1HIIUX MO-
Tpeb. TBepmkeHHs, mo KoMmaHis € 10puIuIHO0 0C00010 IMyOJIiYHOTO TIpaBa,
€ XUOHMM, OCKIJIbKM HEMOXKJIMBE ICHYBaHHS IIpaBa BIIACHOCTI JIep>KaBH OIHO-
yacHO 1 Ha MaitHO KommaHii, 1 Ha 11 )k KOpIopaTUBHI MpaBa 010 OCTAHHBOI.

Takox HEOOXITHO BiAPI3HATH, KOJU CTBOPEHHS IOPUIUYHOI 0COOU BUPI-
HIYETHCS PO3NOPSAIUYUM aKTOM OpPTaHy IMyOIi4HOT B, a KOJIU PillIEHHs Aep-
YKaBHOTO OpTraHy € 3a CBOEIO CYTTIO PIILIEHHSM BIacHHMKA MaliHa 1 3aCHOBHUKA
I0pUANYHOT 0coOu. B ocTaHHbOMY BUIAKy HE BUKIUKAE CYMHIBY, 1110 HIETh-
Csl IPO CTBOPEHHS IOPUANYHOI 0COOM MPUBATHOTO MpaBa, HE3BAXKAIOUM Ha Te,
10 CTaTyTHUH Kamitan OyB chopMOBaHUil 32 paXyHOK MaifHa, 1110 repeOyBao
y JIep>KaBHIA BJIACHOCTI, a PIIICHHS MPO CTBOPECHHS OYyJIO MPUAHSITE MiHIiC-
TEPCTBOM, OJIHAK HE B SIKOCTI JIEPKABH SIK CYBEPEHY, a SIK MPaBOCyO’ €KTHUM
BJIACHUKOM MaiHa.

[Ipu poMy po3Mip YacTKH, 1110 HAJICKUTD JAeprKaBi, HE BIUIMBAE HA CTATyC
TAaKOTO TOBAPHCTBA 1 HE TIEPETBOPIOE HOTO HA 0COOY IMyOIIYHOTO MpaBa.

Takum ynHOM, AepxaBa B 0cO01 YIIOBHOBa)KEHOTO OpraHy € BIACHUKOM
aKIIi aKIiOHEPHOTO TOBAPUCTBA, a 3B1JICH BUIUIUBAE, IO aKIlii Ta MOCBITUEH]
HUMH KOPIIOPATHBHI IpaBa 1mepeOyBaroTh y JIep)KaBHINA BIACHOCTI. Y TOH ca-
MUH Yac, BIAaCHUKOM MaifHa Jep:KaBHOTO aKI[IOHEPHOTO TOBAPUCTBA € came
TOBApUCTBO, K IOPUIUYHA 0c00a MPUBATHOTO MpaBa 1, BIAMOBIAHO 10 4. | CT.
325 IIK Ykpainu, Taka BIacHICTh HAJICKHUTh 10 IpuBarHoi. Came 1ie € Haii-
OLIBIII CYTTEBOIO €KOHOMIYHO-TIPABOBOKO O3HAKOKO BIJAMIHHOCTI TPaBOBOTO
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Opunuyna ocoba my6nigHOro npaBa Ta pUARYHA 0coba IPUBATHOTO MPAaBa: 10 MUTAHHS PO3MEKYBAHHS

CTaTyCy IOPUIAMYHUX OCI0 MPUBATHOTO MPaBa Bijl OPUINYHUX 0C10 MyOIigHO-

ro Tpasa.

TakuM 4YMHOM, CHi BU3HATH, IO OJHUM 3 KIIIOUOBUX KpHUTEpIiB
PO3MEXKYBaHHS IOPUIMYHUX OCI0 MPUBATHOTO MpaBa Ta IOPUIUYHHX OCIO
myOiYHOTO TIpaBa CJIiJi BBaXKaTH OpraHi3aIliiHO-TIpaBOBY (opmy, B sKii
CTBOpEHA IOpHUIMYHA 0C00a, IO JI03BOJISIE OpTaHi3alisM, rpyri (i3UIHHX
0ci0, o0’eqHaHHAM a0o0 AeprkaBi OpaTH ydacThb y HHMBiIIBHOMY 000poTi. B
[IUBUTHHO-TIPABOBUX BIIHOCHHAX JIEpKaBa Jli€ Ha PIBHUX MpaBax 3 IHIIUMH
y4aCHUKaMU LIUX BITHOCHUH, a JAJI y4acTi y MPUBATHO-MPABOBUX BITHOCHHAX
Ta y IMBUIBHOMY OOOpOTi Ha 3arajbHUX 3acajax Jep)kaBa OOUpaE Ti XK
oprasizariifHo-mpaBoBi (HOPMH TiSITLHOCTI, 110 1 Cy0’ €KTH MPUBATHOTO MpaBa.
1. Posykaliuk O. To the question about the notion of a legal entity of public

law. University Scientific Notes, 2015, No. 1 (53). P. 46-59.

2. Borisova V. I. To the problem of participation of public legal entities in
civil legal relations. Materials of the international scientific and practical
conference «Transformation of relations in Ukraine: organizational legal
and economic problemsy. Odessa: ONU MONU, Astroprint. 2003. P. 7-8.

3. Resolution dated March 10, 2016 of the Supreme Economic Court of
Ukraine in case No. 17/04/05/10-01-14-05-08/4129 URL: http://www.
reyestr.court.gov.ua/Review/56481788
BacuabeBa B.B. IOpuanuna ocoda my0,i4HOro npasa ta 0opuau4Ha ocoda

NPHBATHOIO NMPAaBa: 10 MUTAHHS PO3MEKYBaHHS.

V naHiii cTarTi aBTOP BHCIIOBIIOE IYMKY, IO MOPSIOK CTBOPEHHS FOPUAMYHOI
0coOM He Moke OyTH BH3HAYAJILHUM KpPUTEPIiEM U TOJLUTY FOPUAMYHUX OCi0 Ha
IOPUIMYHUX 0Ci0 MPUBATHOTO Ta FOPUAMIHUX 0Ci0 myOmigHOTO TIpaBa. JlomaTkoBUMU
O3HaKaM¥ PO3MEKYBaHHS Ma€ OyTH HE TUTbKH IOPUANYHA ITPUPOJA aKTy, Ha TiICTaBi
sIKOTO OyIla CTBOpEHA FOpUIYHA 0c00a, ajie i opraHizaiiifHo-1paBoBa (hopma, a TAKOXK
MeTa CTBOPEHHS 1 AiIsUTFHOCTI IOPUINYHOI 0coOM Ta (YHKII, 10 MOKIAIAI0ThCS Ha
HeT.

JIOCIi/KYETBCSI, 10 CTBOPEHHS IEPXKABOKO i IPUEMHHIBKOIO TOBAPUCTBA Y
(hopmi aKIiOHEPHOTO TOBAPUCTBA € CTBOPCHHAM IOPHINIHOI 0COOH ITPUBATHOTO ITpa-
Ba. Toil (hakT, Mo aKIioOHepHA KOMIIaHisi yTBOPIOETHCS Ha OCHOBI BIACHOCTI JiepiKa-
BH, HE 3yMOBJIIOE TOTO, 1110 HOBOCTBOPEHA 0C00a € IOPUIUIHOIO 0COO0I0 TyOIiTHOTO
mpaBa. JleprkaBa, epenarodn MaifHO y BJIACHICTh IOPUIUIHOI 0COOH, HaOyBa€e KOpIIo-
PAaTUBHUX MpaB MIOAO HEI.

SIK BUCHOBOK aBTOPOM OOTPYHTOBYETHCS, IO OTHUAM 13 KITFOYOBUX KPUTEPIiB pO3-
MEXYBaHHS IOPUINYHUX OCi0 TPUBATHOTO TpaBa Ta IOPUAWYHHUX OCIO IMyOJIidHOTO
IpaBa CJiJ BBaXaTH OpTaHi3amiiHO-TIpaBoBY (opMy, B SIKii CTBOpEHa IOpUANYHA
oco0a, II0 T03BOJISIE OpraHi3alisamM, rpymi Gi3uaHuX 0cid, 00’ eqHaHHAM ab0 IepKaBi
OpaTu y4acTh y IIUBLIBHOMY O0OpPOTI.
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KurouoBi cioBa: ropuamdHa ocoba IPUBATHOTO I1paBa, IOPHIMYHA 0coda ITy-
OmivHOTO IpaBa, AepkaBa, aKI[iOHEPHE TOBAPUCTRBO.

Vasilieva V.V. Legal person of public law and legal person of private law: the
problems of delimitation

In this article the author’s opinion is that the procedure for the creation of a legal
entity can not be the determining criteria for the division of legal entities into legal
entities of private and legal persons of public law. Additional features of the distinction
should be not only the legal nature of the act, on the basis of which was formed a
legal entity, but also the organizational and legal form, as well as the purpose of the
creation and operation of the legal entity and the functions entrusted to it.

It is researched that the creation of a state-owned enterprise in the form of a joint-
stock company is the creation of a legal entity of private law. The fact that a joint-
stock company is formed on the basis of state ownership does not imply that a newly
formed person is a legal entity of public law. The state by transferring its property to
the ownership of a legal entity acquires corporate rights instead.

As the author’s conclusion, it is proved that one of the key criteria for the
distinction between legal entities of private law and legal persons of public law should
be considered the organizational legal form in which a legal entity is created, which
allows organizations, a group of individuals, an association or a state to participate in
civil turnover.

Keywords: legal person of private law, legal person of public law, state, joint-
stock company.
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«CIMEWHWUN BI3BHEC» YEPE3 NMPU3MY

KOPMOPATUBHUX NPAB NMNOAPYXXA

VK 347

CimMelinunii 613HEC CKIIa/Ia€ OCHOBY €EKOHOMIKH 0ararboX pO3BHHEHUX Kpa-
iH Ta cTaHOBUTH NOHAJT 70 BIICOTKIB yCiX CBITOBUX KOMIaH1i. [CHYIOTh pi3HI
MIIXOAM 70 TOHATTS CiMeHHOTo Oi3Hecy. AMEpPHKaHCHKI JDKepesa MoIaloTh
Taki Bu3HaueHHs: «CiMeHMI Oi3HEeC € KOMEPIIMHOI OpraHi3aIi€ro, B sSKii
NPUAHATTA PiLlIeHb 3aJ1€KUTh BiJ] KUTBKOCTI MOKOJIIHb POJIMHH, NTOB’SI3aHUX I10
KpoBi a00 nuto0y, SKi TICHO MOB’si3aHi 3 (JipMOIO KEPIBHULITBOM 200 MPABOM
BJIACHOCTI. BiacHuK-MeHeKep miANPHEMHUIIBKOT (PipMH HE BBAXKAETHCS Ci-
MEWHUM O13HECOM, TOMY 1[0 HOMY HE BHUCTA4Ya€ KUILKOX MOKOJIHb, PO3MIPY
1 BIUIMBY CIM’1, SIKI CTBOPIOIOTh YHIKQJIbHY JTUHAMIKY 1 BIAHOCHHH CIMEHHOTO
013HeCcy». AMEPUKAHCHKI MPAKTUKU Ta TEOPETUKH BBAXKAIOTh OCHOBOIO O3Ha-
KOO0 CiMeHHOro 0i3Hecy — IMpaBoO BIACHOCTI POAMHHU Ha MiJMPUEMCTBO, SIKE
MepeaBaioch 3 MOKOJIIHHS B IIOKOJTiHHS.

VY HiMeubKHX JpKepenax HaBeneHo: «CiMmeitHuii 6izHec — 1e Gi3Hec, Ha
SIKUI 3HAUHOIO MIPOIO BIUIMBAE CiM’si a00 oOMeXeHa KUIbKICTh BIACHUKIB 3
CIMEHHMMH BigHOCHHaAMMW». PpaHIy3bKi BUCHI MOAAIOTh TaKe BU3HAYCHHSI:
«CimMeitHm 613HeC — 11e KOMIIaHis, OlbIa YaCTHHA KaIiTaly sIKOi HaJIe)KUTh
oJHi# a60 nekinbkoM cim’ M. CiMeltHui Oi3Hec — 11e KO BIIaCHUKAMH € TPH-
HaiiMHI Tpu nokomiHus» [1, ¢. 390-391].

[TonbCchbKi BYCHI 3a3HAYAIOTH, IO IIMPOKI BU3HAYEHHS MAIOTh 3arajibHi i
PO3IUIMBYACTI OMHUCHU CIMEHHOro Oi3HECy, 3aCHOBAHI HAa TAKUX KPUTEPISAX SIK
KOHTPOJIb HAJl CTPATEr1YHUMHU PINICHHSAMH 1 HaMmip 30epertu mianpHeEMCTBO
IT1]T KOHTPOJIEM POIMHHU. 3T1HO 3 TPOXU BYKYUM BU3HAYEHHSIM CIMEHHOTO 013-
HECy, 3aCHOBHMK 013Hecy a0o Horo/ii Hala Ky ynpasisioTh O13HECOM, SIKHi
3aIMIIAE€THCA M1 KOHTPOJIEM YiieHiB ciM’i [2, c. 27].

B niteparypi 3ycTpidaroTbes pi3Hi TEPMiHH, 110 € CHHOHIMAMHU JI0 «Ci-

MeiHOoro 6i3HEeCY», 30KpeMa, «CiMeiHa KOMIaHis», «CiIMeiHe MiAIPUEMCTBOY,
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«cimeiiHa ¢ipmay, «O13HEC y BIACHOCTI CIM 1», «KOMIIaHIs y BIACHOCTI CIM 1».
OpHak KOIHUN TEPMiH HEMA€ YCTAJICHOTO BU3HAYEHHS Ta Ma€ Pi3HI MiAXOAH
710 TIIyMa4yeHHsI.

B Konexkci kopriopaTUBHOTO yIpaBIiHHS AJIsl IPUBATHUX Ta CIMEWHUX KOM-
naHiii Ykpainu, po3pobrmeHomy [IpodeciiiHoro acoiaii€to KOprnopaTuBHOTO
yIpaBIiHHS, TPONOHYETHCSI BUBHAUYCHHS «CIMEHHOI KOMMaHI» K MPUBATHOT
KOMIIaH1i, KOHTPOJIbHHM MakKeT aKlii SKOi HaJleXUTh OJTHOMY BJIACHHUKY, a00
KUTBKOM BJIaCHHUKAM, 5IKi € Onu3bkuMu poaudami [3, c. 11]. ¥V TlociOuuky IFC
«KopmoparuBHe yrpaBiiHHA B cCiMeiHOMY Oi3HEC» Mij CIMEHHOI0 KOMIaHi-
€10 PO3YMIETHCS MiMPUEMCTBO, OUIBIIE MMOJIOBUHU aKIIii SKOro nepedyBae y
BJIACHOCTI POJMHH, 110 KOHTPOJIIOE KOMIAHII0, B TOMY YHCII1 3aCHOBHUKA(1B),
SKUM(sIK1) Ma€e(10Th) HaMip TiepeaaTy CIpaBy CBOIM Hamiaakam [4].

3a nanumu EFB (European Family Business — €Bponeticbkuii CimeitHuii
bi3nec) ciMmeliHi miampueMCTBa CKJIAJAIOTh BAXKIMBY YacCTHHY (B CEpeIHbO-
My 40-50% Bcix poboumx MicIb) MpUBaTHOI 3aiiHsATOCTI B €Bpomi. Dipma
OyIb-SIKOTO pO3MIipy € CIMEHHUM O13HECOM, SKIIIO:

® [paBa JUIsl IPUMHATTS PIIICHb 3HAXOAATHCA Y PO3MOPSKEHHI (i3uu-
HOT 0coOu (0ci0), skl ynpaistoTh (ipMoro abo y BojoAiHHI Gi3uyHOT 0cooH
(oci0), sxi Manu (ab60) mpuadamu cTaTyTHUH Kamitaln GipMu, a00 3HAXOASITHCS
y BOJIOAIHHI MOAPYAOKSI, OaThKIB, NiTEH YM CHAIKOEMIIIB;

® OUIBIIICTh MPaB i NPUHHATTS PillIEHh MOXKYTh OyTH SIK HETIPSIMUMU
TaK 1 MPSIMHUMH; IPUHAWMHI OWH MPEACTABHUK POJAWHH YU POANYIB O(DIMiiHO
Oepe y4yacTb B ynpasiiHHI (ipMu;

® KOMIIaHii i nagar0Th ITi1 BU3HAYEHHS CIMEHHOTO MiANPUEMCTBA, KON
oco0a, sika cTBopmiia abo mpuadana Gipmy (cTaTyTHHH Kamitan) abo diaeHu ii
ciM’1 4M HalAJKK MaroTh 25 % mpaB, BHECEHUX JI0 IX CTaTyTHOTO KamiTamy
[5].

Ha mormsin BueHux, mif CiIMEHHUM MOXYTh BBa)KaTHCS TaKl BapiaHTH
oprasizaiii 06i3Hecy, 110 MiIXOAATh MPUHANMHI MiJ OIUH 13 MyHKTIB TaKOTO
11a0JIoOHy: €IMHUM BJIACHUKOM MIANPUEMCTBA € OUH YJI€H POAMH, KUIbKa 1H-
[IMX MPEJACTaBHUKIB POAUHU 000B’SI3KOBO OEpyTh TPYAOBY UM YIPABIIHCHKY
y4acTh y 1[bOMY Oi3HECI; MiANPUEMCTBO Y CHUIbHINM BIACHOCTI YJIEHIB POIU-
HU fK 13 iX TPYZIOBOIO Ta (YM) YNPaBIIHCHKOIO Y4YacTo, Tak 1 0e3 Hel; Oi3Hec
3HAXOAMUTHCA B aKLIOHEPHIA (OpPM BIACHOCTI, WICHU POAMHU Yy CYKYIHOCTI
BOJIOJIIFOTH HE MEHII sIK 25 % aKIii 13 mpaBoM rojiocy sk i3 TPyIOBOIO Ta (UH)
YIPaBIiHCHKOIO YYACTIO WICHIB POAMHU, TaK 1 0e3 Hei; Oi3HeC MepexoauTh i3
MOKOJIIHHA B TOKOJIIHHA [6, ¢. 102]. 3 aHasi3y iHO3eMHUX Ta BITYM3HSHUX JIKe-
pei 3 mpo0ieM PO3BUTKY CiIMEMHOro 0i3HeCy BUILTUBAE, IO CiMEeMHUI Oi3HEC —
1ie 613HeC, KOJIM ITPaBO BJIACHOCTI HA TIEBHE MIMPUEMCTBO a00 MOBHICTIO, 200
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«Cimelinnit 6i3HeCy yepes NpU3My KOPHOPATHBHUX TIPAB MOAPYKIKS

OUIBIIOI0 MIPOIO HAJIEKUTH WIEHAM OAHIET pOJUHH, a TAKOXK MepeaaeThbCs Ha-
CTYITHHM TIOKOJIIHHSIM 3a MpaBoM criajakoBocTi [1, ¢. 392]. To6To, ocHOBHUMU
XapaKTepPUCTUKaAMU CIMEHHOTO Oi3Hecy € Te, 110:

® CiM’s BOJIOZI€ OUIBIIICTIO TOJIOCYIOUHMX aKIlii a00 eeKTUBHO KOHTPO-
JI10€ Oi3HEC;

® ouH a0o KiJbKa 4iieHiB ciM’1 (a00) moapys ks Oepe ydacTh B yIpas-
JIIHHI O13HECOM;

® Oinble, HiXK OJHE TIOKOJIIHHS € 4u Oy/ie B MalOyTHbOMY OpaTH y4acTh
y 6i3Heci [8, c. 418].

B Vkpaini moHATTS «CiMeWHOro Oi3HECy» € JOCUTh PO3MUTHUM Ta KO-
HE 3 BU3HAUYEHb, SKE 3 HUM OTOTOKHIOETHCS HE 3aKpIMJeHe Ha PiBHI 3aKOHO-
naBcTBa. byna cnipo0a natu BU3HAUEHHS CIMEMHOTO MIANPUEMCTBA Y MPOEKTI
3akony Ykpainu «IIpo cimeiine mignpuemctBo» 2010 poky 3TiJIHO SKOTO Ci-
MEWHE MiAMPUEMCTBO BH3HAYAIOCS K (hopMa MiANPUEMHHIIBKOT TisUTBHOCTI
TPOMAJISH 13 CTBOPEHHSM IOPUIUIHOT 0COOH, SIK1 BUSBWIIM OaKaHHS 31HCHIO-
BaTH JiSUIBHICTH y cepi TPOMaJCHKOTO XapuyBaHHS, HaJlaHHS TOTEIbHUX Ta
MOOYTOBHUX TMOCIYT, BUTOTOBJIEHHS Ta/a00 MpOJaXy TOBapiB KiHIICBOMY CITO-
KUBayy 3 METOI0 OTPUMAaHHA MPUOYTKY. Ta BU3SHAYCHHSI CIMEMHOro MiAmnpu-
€MHHITBA Y NpoekTi 3akony Ykpainu «lIpo BHecenns 3MiH 1o [lomaTkoBoro
KoJeKCy YKpaiHu (11010 CTUMYIIOBAHHS PO3BUTKY CIMEHHOTO MiJMPUEMHU-
urBa)» 2013 poky. CiMeiiHe TATPUEMHHUIITBO 3TiTHO MPOCKTY 3aKOHY 1€ ca-
MOCTIiHa, 1HIIIaTUBHA, CUCTEMAaTUYHa, Ha BJIACHUW PU3UK TrOCToapchKa Ji-
SUTBHICTB, IO 3IMCHIOETHCS CY0’ €KTaMHU TOCIIONApIOBaHHS (I AMPUEMIISIMH ) 3
000B’I3KOBUM BUKOPUCTAHHSIM Ipalli YWICHIB CBO€ET CIM’1 3 METOIO TOCATHEHHS
€KOHOMIYHHX 1 COIIAIBHUX PE3YJbTaTIB Ta OJCPKaHHS MPUOYTKY.

3rinno JlepxkaBHoro kinacudikatopa Ykpainu (Kmacudikaris opraniza-
niHOTO-NpaBoBuX (opm rocrnomaproBanHs K 002:2004), 3arBepaxeHOTO
Hakazom JlepxaBHOTO KOMITETY YKpaiHU 3 MUTAaHb TEXHIYHOTO PETYITIOBAaHHS
Ta cnoxkuB40i momiTuku Ne 97 Bin 28.05.2014 poxy «IIpo 3aTBepmKeHHs Ha-
IIOHAJFHUX CTaHAAPTIB YKpaiHu, JAepKaBHHX KiacudikaTtopiB YkpaiHu, Ha-
[IOHAJLHUX 3MiH JI0 MDXKACP)KaBHUX CTaHAApPTIB, BHECCHHS 3MIHU JI0 HAaKa3y
JepxcnoxuBctanaapty Ykpaiau Bix 31 6epesns 2004 poky Ne 59 ta ckacy-
BaHHS HOPMATUBHUX aKTiB» 3a3HAYAE€THCS, 110 CIMEHHE MIAIPUEMCTBO - 1€
MiIPUEMCTBO, 3aCHOBaHE Ha BIACHOCTI Ta Mpalll IPOMaJisiH YKpaiHH - YiIeHIB
OHI€T ciM’1, SIKI MPOXKUBAIOTHh pa3oM. BonHouac, 3a3Hava€eThes, 0 YNHHUM
3aKOHOJABCTBOM HE Mepea0adyaeThCcsi CTBOPEHHS Ta JAepKaBHA peecTpariis mil-
MIPUEMCTB 3 €0 OpraHi3aIitHO-IPaBOBOIO (HOPMOIO.

KoaHoi HEoOXiTHOCTI 3aKOHOAABUOTO 3aKPITUICHHsS B YKpaiHi CiMEHHUX
IITPUEMCTB SIK OpraHi3aiiiHo-1paBoBoi ¢popmu Hemae. OTHaK BUHHUKA€E Oa-
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raro NMATaHb Yy 3B 3Ky 3 THUM, IO CIMEHHUN XapakTep MPHUCYTHINA y Pi3HHUX
oprasizariiHo-mpaBoBuX (opMax IOPUIUIHUX OCIO KOPIMOPATUBHOTO THITY.
Kpim Toro, He MOTPiOHO OTOTOKHIOBATH «CIMEHHHM O13HEC» 3 TaK 3BaHUM
«O13HECOM» MOJPYKIKS, KOJIM BUHUKAE HEOOX1IHICTh BUSHAYEHHS IPABOBOTO
peXUMY aKlii, 4acTOK, MPUAOAHUX 32 PaXyHOK CIIJILHOTO MaiiHa.

3 PO3BHUTKOM IMBLIHLHOTO 000POTY BCE OUIBINOI MOIMYISIPHOCTI HaOyBae
Tak OM MOBHUTHU «Oi3HEC» MOIPYAOKS, KOIU OOMABA 3 MOAPYXOKS BHOCSTH
CHUIbHE YM OCOOMCTE MalHO O CTAaTyTHOTO KamiTally IOPUIUYHOT 0cOOU UM
3MIMCHIOIOTH KYIIBITIO aKI[ii a00 3K KOJHM OJUH 3 TIOAPYOKSI BHOCUTD CITUIBHE
MaifHO /10 CTaTyTHOTO KamiTalxy IOpUINYHOI 0COOM KOPIOPATUBHOIO TUITY, Ha-
OyBarouu MpaBa Ha y4acTh B KOpHoOpallii Ta 1HIIMX TpaB, SKi B CYKYITHOCTI B
JiTeparypi IMEHYIOThCS SIK KopropaTuBHi. OcoOIMBe 3HAYCHHS, K 3a3HaYa€e
I. B. XuninkoBa, et ¢pakrop HaOyBa€ y TOMy BHITQJIKY, KOJIU Ma€ MicCIie pyiu-
HaIlisg TUTFOOHUX BIAHOCHH, PO3IpBaHHS HUTIOOY Ta MO MaiHa MOAPYXIKS.
CboroziHi HETMOOJMHOKUMHU € BUTIAAKHU, KOJIU MIPEIMETOM MOJLITY € MOAPYKHE
MaifHoO, 1110 Ma€ HE CIIOKUBYUH, a caMe BUPOOHUUUN XapaKTep, KOJIU CTOPOHH
BKJIIOYAIOTh JIO «TIOALTEHOTO CITUCKY» YaCTKH y CTaTyTHOMY (POH/II rocroaap-
CBKHMX TOBAapHUCTB, aOBI BHECKH B IIITPHUEMHHIILKI KOOTIEPaTUBH, HAOyTI 3a
yac nutro0y IiHHI nanepu Tomo. [IpudoMy, cTopoHa, sika HaIoJsIrae Ha Mozi-
J11, HEP1AKO HE XOYe 3aJI0BOJBHUTHCS KOMIICHCALlil0, a BUMArae mojiay came
«bi3necy» [8, c. 6].

Ha cporoani, Ha aib, He C(HOPMOBAHO YITKOTO IMiAXOAY JI0 IOy KOp-
MOPAaTUBHMUX TIPaB» IMPH MO CIJIBHOI cyMicHOI BiacHOCTI. [lomin «Oi3He-
Cy» MOIPYXKs BUKJIMKae Oarato npoOneM. L{s nmpoGrema Mae He TUTbKH T€O-
peTHyHe 3Ha4eHHs, a i npakTuyHe. CynoBa MpaKTHKa MEepEernoBHEHA CIIOPaMU
HI0/I0 MOALTY MaifHa MK TOAPYKKSIM, IEPEIaHoro 0 CTaTyTHOTO KamiTamy
MPUBATHOTO MiANPUEMCTBA, TOBAPUCTBA 3 0OMEKEHOTO BiIMOBIAAIBHICTIO Ta
IHITUX IOPUIUIHUX O0CI0 KOPIIOpaTUBHOTO THUIY. TOoMy HEOOX1THO BU3HAUYNUTH
3arajbHi MiIXOAU O BUSHAYEHHS MPABOBOTO PEKUMY aKI[ii UM YaCTOK B CTa-
TYyTHOMY KarmiTaui, siki c(popMoBaHi 3a paXyHOK MaiiHa TOAPYXOKs. AJDKe BO-
JOMIHHSA «Oi13HECOM» B YKpaiHi 3aJIe)KUTh BiJ OpraHi3alliiHo-1paBoBoi (hopMH
0puaAnYHOi ocobu. Jlo mpukiIaty, SKIIo Iie TOBAPUCTBO 3 0OMEXEHOIO BiAIO-
BiJJAIbHICTIO, TO BIACHUKOM TaK 3BaHOTO «0i3HECy», a caMe BJIACHUKOM KOp-
MOPAaTUBHUX TpaB Oyze ocoda, 10 BOJOAIE YACTKOI B CTAaTYTHOMY KaIliTalll,
SKILIO K 1€ aKIIOHEPHE TOBAPUCTBO, TO BIAMOBITHO BIACHUKOM KOPIIOPATUB-
HUX mpaB Oyzie ocoba, 1Mo mpuadana aKitii.

Bbobpuk B. 1. 3a3Hauae, 1110 HEOJHO3HAYHICTH IPABOBOTO PEKUMY YACTOK B
PI3HUX BUAAX IOPUINYHOI IPAKTUKHU HE CIIPHSIE PO3BUTKY B YKpaiHi CiMeHHO-
My Oi3Hecy. Ha mornisan BueHoro, B ciMeiiHOMY 3aKOHOAABCTBI YKpaiHU BapTo
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BH3HAUYNUTH YITKI «IpaBHJIa TPH» JUIsl YYACHUKIB CIMEHHMX KommaHid. I Taki
MpaBUJIa MAIOTh CTOCYBATUCS SIK 3aCHYBaHHS KOMITIaH1i i popMyBaHH1 ii cTa-
TYTHOTO KamiTany (30Kpema, 000B’A3KOBICTh OTPUMAaHHS MHCbMOBOTO J103BO-
JIy 1HIIOTO 3 MOJIPYXCKS HA BHECEHHSI Oy/Ib-sIKOTO CIIUTLHOTO MaifHa 70 CTaTyT-
HOTO KariTaxy TOCIOIapChKOTO TOBAPUCTBA UM CIUIATH aKIlii), TaK 1 HACTIAKIB
MPUTIMHEHHS NITIOOHUX BIIHOCHH 1 CMaJKyBaHHS (KOPIIOPATHBHY BJIACHICTH
BapTO BU3HAYUTH TAKOIO, IO € CIUIBHOK CyMICHOIO, JIMIIE SKIIO BHECOK /10
CTaTyTHOTO KamiTajny 4u HaOyTTS KOPHIOpPAaTHBHHX MpaB Oyino 37AiliCHEHO 3a
paxyHOK MaifHa, 110 € CIHIJIBHOI0 CYMICHOIO; MPHUCYIKEHHS KOPHOPATUBHUX
MpaB KOMIIaHii TOMY 3 MOJAPYOKs, SIKHUI 3apeecTpOBaHUM i yUacCHUKOM (€ aK-
1[IOHEPOM), TIPU BpaxyBaHHI iX BapTOCTI IPH MPHUCYIHKCHHI MaifHa 1HIIOMY 3
nonpyxxs) [9, c. 34].

Po3rsinaroun kopriopaTHBHI MpaBa MOAPYKS KPi3b MPU3MY PI3HHUX Op-
raHizamiifHo-mpaBoBUX (opM HEOOXiTHO 3aKPIMUTH HOPMH, SIKi OyIyTh MaTH
OJTHAKOBE 3aCTOCYBAaHHS y CIIOpax, JI¢ AISUTbHICTh FOPUAMYHUX 0CI0 Tepernti-
Ta€ThCS 13 CIMEMHUMH BiIHOCMHAMHU. | B mepIry 4epry 1e CTOCY€EThCS Mpo-
ONEMHUX MHUTaHb, 110 BUHUKAIOTH 3 MOJLIY CIUIBHOTO MailHa HOAPYKKS,
BHECEHOT0 JI0 CTaTyTHOTO KamiTany IOPUIXNYHUX 0C10 KOPIOPATUBHOTO THUILY.
AKIIEHT MOTpiOHO POOUTH Ha TOMY, 110 KOPIOPATHBHI MpaBa HaJeKaTh TOMY
3 TOAPYKXKS, IO € YIACHUKOM IOPUINYHOI 0COOU KOPIIOPATUBHOTO THITY, 1H-
M 3 TOAPYXKS B pe3ynbTaTi mepeadi B CTaTyTHUHM KamiTal IOPUIUYHOT
ocobu MmaitHa, 10 nepeOyBae B HUX Ha MPaBi CIUJIBHOI CyMICHOI BJIACHOCTI
KOpIOpaTUBHUX MpaB He HaOyBae, a HaOyBae MpaBa BUMOTH JI0 1HILIOTO 3 TO-
npyxoks. Takuii miaxin, sk 3a3Haqdae B. A. BacunbeBa € He TilIbKA OUYEBHIHUM
3 OISy AOKTPUHM, a i YHIBepCaIbHH 1 BpIBHOBAYKUThH HACTYTIHI 3aBJJaHHS:
1) 3a6e3neunTh cTabIIbHICTh MAMHOBHX 1HTEPECIB TA MATHOBOTO 000POTY; 2)
3a0e31eYnTh MafHOBI ITpaBa yCixX Cy0’€KTIB, B TOMY YHCJIi 1 OTHOTO 3 TOAPYK-
Ks1; Oy/lie OMHOTHUITHUM JIJIsl YCiX OpraHizamiiHo-TIpaBoBUX (OPM, HACKIIBKH
e moxiuso [10, c. 12].

Tomy, ni1s 3a0e3MeUeHHs K MpaB KOYKHOTO 3 MOAPYXOKS TaK 1 CTabiIbHOC-
Ti TSUTBHOCT1 FOPUINYHUX OCI0 KOPIIOPATHBHOTO TUITY (KOpIiopariiii) Heooxia-
HO BPaxOBYBaTH HACTYIIHE:

1. Bxuian ropuandHOi 0COOM KOPIOPATUBHOTO TUITY MOXe (hOpMyBaTucs
3a paxyHOK 00’€KTiB, 10 NepeOyBarOTh B MOAPYXOKS Ha MPaBi CIUIBHOI CY-
MicHOT BiacHocTi. KoprnoparuBHi npaBa HajlexaTb TOMY 3 MOJIPYAOKS, IO €
Y4aCHUKOM IOPHAUYHOI 0COOM KOPIOPATUBHOTO THUITY, 1HIIUN 3 TOAPYKKS B
pe3ynbTaTi nepeaadi B CTaTyTHUH KaImiTasl IOPUANYHOI 0COOM MaifHa, 110 Tie-
pebyBae B OAPYXOKS Ha TIPaBi CIUJIBHOI CyMICHOT BJJACHOCTI KOPIIOPaTHBHUX
rpaB He HaOyBae.
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2. it 3 moapyXoKs, SIKUA HE € YYaCHUKOM IOPUAMYHOI 0COOM KOPIIO-
paTMBHOTO TUIy HaOyBae MpPaBO BUMOTHM BHUILIATH HOMY MEBHUX CyM Y pasi
MOJTITY CITUTBHOTO MaliHa MK MTOZIPY KM, 30KpeMa, BiH Ma€ MpaBo Ha:

- TIOJLT OJIEP>KAaHUX JOXOJiB, OTPUMAHUX 1HIIUM 3 TMOJAPYKKSI — YUaCHH-
KOM KOpriopartii,

- YaCTUHY MaifiHa OJIeP>KaHOT0 1HIIUM 3 MTOAPYHOKS — yUaCHUKOM KOpIopa-
1ii y pasi ioro BUXoy 3 HEl;

- YaCTUHY MaifHa, OJIepP>KaHOTO 1HIIKUM 3 TOAPYKKSI — YYACHUKOM KOPIIO-
pamuii y pa3si ii JikBigariii.

Sximo chinbHE MaitHO BCyIeped iHTepecaM ciM’i OyJid BUKOPHUCTaHI OJl-
HUM 13 TIOAPY>KAKS 1711 BHECEHHS BKJIa1y /10 CTaTyTHOTO KamiTaly IOpUANYHOT
0CO0HM KOPHOPATUBHOTO THILY, TO APYTUH 3 MOIPYXOKS Mae MpaBo Ha KOMIIEH-
CaIlilo BapTOCTI YACTUHU MaifHa. Y BUMAJKY, AKIIO KOMIIEHCAIlid 32 paxyHOK
MaifHa OJTHOTO 3 OAPY>KKS — y4acHHUKA Oyzie HEMOXKIIMBOIO, 1HIIUHN 3 TTOAPYXK-
s, MO)KEe BUMaraty 3BepHEHHS CTATHEHHS Ha YaCTHHY MaifHa Kopropariii.
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Bintonsik H.JI. Cimelinuii 6i3Hec yepe3 Npu3My KOPHOPATUBHUX NPAaB IO-
APYKIKS

VY crarTti mpoaHai30BaHO 1HO3EMHI Ta BITYM3HSHI JDKepena MO0 BH3HAYCHHS
cimeitHoro Oi3Hecy. B miteparypi 3ycTpidaroThcsl pi3HI TEPMiHH, IO € CHHOHIMAMHA
JI0 «CIMEMHOTO Oi3Hecy», 30KpeMa, «CciMelHa KOMIIaHis», «CIMEHHe i IIpUeEMCTBOY,
«cimeitHa ¢ipma» Tomo. OnHaK )KOAHUH TepMiH HEMAa€ YCTAJICHOTO BU3HAYCHHS Ta
Mae pi3Hi MiAXoAH 10 TyMadeHHs. B Ykpaini Oyma cripo0a 3akpinuTH Ha PiBHI 3aKO0-
HOJIaBCTBA MOHATTS CIMEHHOTO TinpreMcTBa. Ha 1ymMKy aBTOpa >K01HOT HEOOXiJHO-
CTi 3aKOHO/IaBYOTO 3aKpPIIUICHHsS B YKpaiHi CIMEHHHX IMiIPUEMCTB K OpTraHi3arlii-
HO-TIPaBOBOI (hOPMU HEMAE.

«Cimeiinmii 6i3Hec» B YKpaiHi 4acTO PO3IIISAAETHCS Yepe3 MPpU3My KOpHopaTHB-
HUX NPaB HOIPYXOKS, KOJIH IOCTAa€ MUTAHHS MO0 BU3HAYEHHS ITPABOBOTO PEKUMY
aKIii, 9acTOK MPUA0aHUX 32 CIUIBbHI KOIITH 9M MaiiHO. CyJ0Ba MpakTHKa MeperoB-
HEHa CIIOpaMH II0J10 TTOUTY MaifHa MK ITOJPYKSIM, IEPEJaHOTO 0 CTaTyTHOTO Ka-
MiTaxy MPUBATHOTO MiANPUEMCTBA, TOBAPHUCTBA 3 0OMEKEHOTO BiMOBIAATBHICTIO Ta
IHIIAX FOPUANIHUX 0Ci0 KopropatuBHOTO THITY. OCKUTEKH, CIMEHHUH XapaKTep MpH-
CYTHIN y PI3HHX OprafizalliifHO-TipaBoBHX (popMax FOPHUIUYHHAX OCi0 KOpIIOpaTHB-
HOTO THITY, aBTOP MPOIIOHYE 3aKPIMUTH YiTKi IiIXOIH 0 TPABOBOTO PETyIIOBAaHHS
KOPITIOPAaTHBHUX MpaB MOAPYXOK. BUpimmTH 1aHe mUTaHHS HEOOXiTHO 3 ypaxyBaH-
HSIM TIpaB Ta IHTEPECiB KOXKHOTO 3 MOAPYOKS Ta IOPUINIHOT 0COOHN KOPIOPATUBHOTO
tuny. KpiMm Toro, BUpoOiIeHni mi1Xix moBUHEH OyTH OJJHOTHITHHM JIJISl BCiX OpraHi3a-
iifHO-TIpaBOBHUX (HOPM Ta MaTH OJHAKOBE 3aCTOCYBAHHS Y CY/IOBIH MPAKTHIII.

KuarouoBi cioBa: cimelinuii 0i3Hec, cCiMeiiHa KOMITaHis, ciMeiHe TiANPHEMCTBO,
KOPITOPATHBHI MpaBa, CIIIJIBHE MaHO TOIPYXIKSL.

Vintoniak N.D. Family business through the prism of corporate rights of
spouses
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The article analyzes foreign and domestic sources for the definition of family
business. There are different terms in the literature that are synonymous with “family
business”, in particular, “family company”, “family enterprise”, “family firm”,
etc. However, no term has a well-defined definition and has different approaches
to interpretation. In Ukraine, an attempt was made to consolidate the concept of a
family enterprise at the level of legislation. According to the author, there is no need
for legislative consolidation of family enterprises as an organizational-legal form in
Ukraine.

“Family business” in Ukraine is often viewed through the prism of corporate
rights of spouses when it comes to determining the legal regime for shares, shares
purchased for common funds or property. Juridical practice is full of disputes
regarding the division of property between spouses, transferred to the charter capital
of a private enterprise, limited liability company and other corporate entities. As
the family character is present in various organizational and juridical forms of legal
entities of corporate type, the author proposes to consolidate clear approaches to the
legal regulation of corporate rights of spouses. In order to resolve this issue, it is
necessary to take into account the rights and interests of each spouse and legal entity
of a corporate type. In addition, the developed approach should be the same for all
organizational and juridical forms and have the same application in judicial practice.

Keywords: family business, family company, family business, corporate rights,
joint property of spouses.
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ON THE NEED TO EXAMINE THE
REASONABILITY OF MAINTAINING A
COMPLETE BAN ON FINANCIAL ASSISTANCE
IN UKRAINIAN LAW IN THE CONTEXT OF EU
AND POLISH LEGISLATION

1. Introduction

Pursuant to Article 23(5) of Ukrainian Joint-Stock Companies Law (Act
of 17/09/2008 Ne 514-VI), joint-stock companies cannot provide financial
assistance for the acquisition of their own shares to third parties. This pertains
to financial assistance provided by companies in the form of loans and loan
facilities and by providing a surety (or other type of security) for liabilities
incurred by third parties to acquire shares of those companies (a so-called
financial assistance ban).

The history of financial assistance bans dates back to the 1920s. It starts
with the measures adopted in the United Kingdom following the financial
crisis triggered by the takeover boom of 1919-1920. One of the causes of
the crisis was the widespread use of a strategy that involved the financing
of corporate buyouts using the assets of acquired companies. The British
legislator concluded that “companies cannot be bought with their own money”
and in Section 16 of the Companies Act 1928 explicitly banned companies
from providing financial assistance for the acquisition of their own shares, in
particular by way of making loans and providing security.

From that moment on, special regulations on the financing of acquisition
of companies’ own shares have not only made their way into the legislation
of most European states, but have also spread to other continents. Their
introduction was not limited to the legal systems that rely on the British
Companies Act (such as Australia, New Zealand, India, Singapore, the
Republic of South Africa, Nigeria or certain Canadian provinces) — they
became a rule in states that follow the Roman, Portuguese (e.g. Angola, a
former Portuguese colony), French, Spanish (e.g. Paraguay) or Italian (e.g.
Venezuela) legal traditions. Meanwhile, no equivalent laws can be found in
such states as the US, Switzerland, Russia, the Chinese People’s Republic,
Brazil and the United Arab Emirates [1; 2, p. 629-639; 3].
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Over time, the approach to financial assistance has evolved. Many
countries have gradually decided to ease their absolute bans on financial
assistance. However, as evidenced by Article 23 of the Joint-Stock Companies
Law, Ukraine has not decided to make a similar move. Ukrainian law still
mandates a ban of financial assistance, which, interestingly, is exceptionally
strict, as it does not allow for any exemptions for ordinary activity of banks and
activities related to the acquisition of shares by employees or on employees’
behalf (such exemptions are typical for most legal systems that have opted for
the ban).

In 2008, Poland decided to relax its financial assistance ban. This paper
sets out to discuss current Polish legislation, the EU model it is based upon
and encourage Ukrainian legal scholars to examine the potential for easing
the Ukrainian financial assistance ban. This topic is attracting more and more
attention among foreign legal scholars [see e.g. 4; 5; 6; 7]. In this article I
present selected outcomes obtained in research carried out by me within a
project financed with the funds awarded by the Polish National Science Centre,
decision No. DEC-2013/09/N/HS5/04309.

2. EU model

The diffusion of financial assistance regulations in Europe is largely
attributable to the EU model. The first financial assistance ban made its way
into EU law in 1976 following the adoption of the Second Directive of the
Council No. 77/91/EEA of 13/12/1976 on coordination of safeguards which,
for the protection of the interests of members and others, are required by
Member States of companies within the meaning of the second paragraph of
Article 58 of the Treaty, in respect of the formation of public limited liability
companies and the maintenance and alteration of their capital, with a view
to making such safeguards equivalent (EU OJ L 26 of 31/1/1977 p.1). Its
provisions remained in force unchanged for nearly three decades. Pursuant
to Article 23(1) of the Second Directive, a company could not advance funds,
make loans, nor provide security with a view to the acquisition of its shares by
a third party. The only exceptions from the ban on financial assistance were set
forth in Article 23(2) and 23(3) of the Second Directive. They exempted the
transactions concluded by banks and other financial institutions in the normal
course of business and transactions effected with a view to the acquisition of
shares by or for the company’s employees or the employees of an associated
company (on condition that they did not cause the reduction of company’s net
assets below a specified level) from that ban.

Over time the ban on financial assistance, whose economic reasonability
has not been supported with evidence, has come under growing criticism. On
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the one hand, the ban was shown to fail in preventing abuse it was meant to
eliminate, while blocking economically reasonable bona fide transactions on the
other. In consequence, in 2006, the EU legislator amended the Second Directive
and replaced a general ban on financial assistance with a general approval of
such practices, conditional only upon satistfying the premises laid down in
Article 23(1)(2)-(5) of the amended directive. Pursuant to those provisions,
such transactions take place under the responsibility of the administrative or
management body at fair market conditions, and require thorough investigation
of the credit standing of the third party, or each counterparty in the case of
multilateral transactions. The transaction requires prior approval of the general
meeting granted by a qualified majority of 2/3 of votes (or, potentially, ordinary
majority of votes if at least a half of subscribed share capital is represented at
the meeting). The administrative or management body must present a written
report to the general meeting, indicating the reasons for the transaction, the
interest of the company in entering into such a transaction, the conditions on
which the transaction is entered into, the risks involved in the transaction for
the liquidity and solvency of the company and the price at which the third
party is to acquire the shares. The report must be submitted to the register for
publication. The aggregate financial assistance granted to third parties cannot
result in the reduction of the net assets below the specified amount (as a rule
the subscribed share capital plus provisions that cannot be disbursed under
law or corporate statutes). The company must include, among the liabilities
in the balance sheet, a reserve, unavailable for distribution, of the amount of
the aggregate financial assistance. Where a third party by means of financial
assistance from a company acquires that company’s own shares issued in the
course of an increase in the subscribed capital, such acquisition or subscription
must be made at a fair price.

Apart from amending Article 23(1) of the Second Directive, the EU
legislator added new Article 23a aimed at preventing the conflicts of interests
in transactions with company’s affiliates. It mandates that member states
introduce appropriate safeguards ensuring that financing transactions between
company and members of the company’s or its parent’s administrative or
management body, the parent or individuals acting in their own name, but on
behalf of the members of such bodies or on behalf of such undertaking, do not
conflict with company’s own interests.

The Second Directive was repealed by Directive 2012/30/EU of the
European Parliament and the Council of 25/10/2012 on coordination of
safeguards which, for the protection of the interests of members and others,
are required by Member States of companies within the meaning of the second
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paragraph of Article 54 of the Treaty on the Functioning of the European
Union, in respect of the formation of public limited liability companies and
the maintenance and alteration of their capital, with a view to making such
safeguards equivalent (EU OJ L 315 of 14/11/2012, p.74), which contained
analogous rules to those included in the Second Directive (in its wording of
2006). Subsequently, in 2017, Directive 2012/30/EU was repealed by Directive
of the European Parliament and the Council (EU) 2017/1132 of 14/06/2017
relating to certain aspects of company law.

3. Polish regulation

Polish legislation has followed the developments in EU law. In 2000, the
newly adopted Polish Code of Commercial Companies (CCC) of 15/09/2000
(0J 2017.1577 as amended), introduced a ban on financial assistance to Polish
law. Article 345(1) CCC provided that “Company cannot make any loans,
provide security, advance funds or directly or indirectly finance in any other
way the acquisition or subscription of its own shares”. The only exceptions
from this rule involved performances delivered within ordinary activity of
financial institutions and performances to the employees of the company or its
affiliate, made in order to facilitate the acquisition of or subscription for shares
issued by the company.

In 2008, in the wake of the amendment to the Second Directive, the general
ban on financial assistance was waived. The recast Article 345(1) now reads:
“company may, as a rule, either directly or indirectly, finance the acquisition
or the subscription of shares it issues, in particular by extending a loan,
disbursing an advance payment or establishing a collateral”. The legislator
introduced a general approval of financial assistance, but made its validity
dependent on compliance with certain procedural requirements laid down in
Article 345(2)-(7) CCC. Those provisions require, among other things, that
financial assistance be extended on arm’s length terms and following an
investigation of debtor’s solvency (Article 345(2)). Additionally, to provide
financial assistance it is necessary to: establish a reserve capital allotted to
financing (Article 345(4)); prepare company’s management board’s report
on financing (Article 345(6)) to be submitted to registry court and published
(Article 345(7)); adopt a general meeting’s resolution on financing (Article
345(5)); and acquire or subscribe for the shares issued by company for a fair
price (Article 345(3)).

4. A potential relaxation of the Ukrainian ban on financial assistance
in the context of Polish experiences

Many European Union member states have decided not to ease their
financial assistance bans. Of 28 EU members, a small minority chose to
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implement the latest European regulation on financial assistance. This group
includes: Belgium, Croatia, the Czech Republic, Denmark, Greece, the
Netherlands, Luxembourg, Poland, Hungary and Italy [1; 8, p. 11]. Also outside
the European Union (for instance in Ukraine), bans on financial assistance
are still quite frequent. Was Poland right then to relax the ban on financial
assistance for the acquisition or subscription of shares issued by joint-stock
companies? In my view — it was. As a rule, the amendment to Article 345
CCC 0f2008 should be seen as a positive development. My empirical research
(involving an analysis of announcements on financial assistance published
in the official journal entitled Monitor Sagdowy i Gospodarczy) has shown
that the rules governing financial assistance are being practically applied in
Poland, and companies do provide financial assistance for the acquisition
or subscription of their own shares [5, p.337-338]. Had the Polish legislator
failed to ease the ban on financial assistance, some of the transactions that we
have observed over the recent years could not have gone through. Business
operations would have been affected by unnecessary restrictions.

It seems that the Ukrainian legislator could consider the potential relaxation
of the financial assistance ban as well. Inspiration can be drawn both from UE
law and national legislation in those countries where specific solutions that go
beyond the model laid down in Directive 2017/1132 were adopted (such as
Italy and the Czech Republic). Additionally, the Ukrainian legislator enjoys
more freedom in this respect, as it is not bound by the EU law and is not
required to transpose those provisions of Directive 2017/1132 that it finds too
far-reaching. This pertains, in particular, to the rules that determine premises
for legality of financial assistance. It is precisely due to the difficulties with
complying with certain of those criteria that many EU member states have
rejected the new European financial assistance regime. For instance, Polish
regulation regarding financial assistance is particularly burdensome when it
comes to the requirement to establish reserve capital for that purpose from
funds that, pursuant to Article 348(1) CCC, could be allocated to distribution
among shareholders (Article 345(4) CCC). Importantly, companies with
large cash provisions (which could establish reserve capital to finance the
acquisition on their own) are not typically the ones being acquired. Rather,
buyouts concern companies of weaker financial and organisational standing
(but with a major growth potential). Such companies are unable to meet the
condition referred to in Article 345(4) CCC. It is equally troublesome that
Article 345(2) CCC mandates the investigation of the solvency of the debtor,
namely the acquiring party, while (in the case of leveraged transactions), such
solvency ratios in typical circumstances are not very high.
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Importantly, the Ukrainian legislator should be weary of defining the
catalogue of financial assistance forms too broadly. Polish lawmakers fell into
this trap and constructed a catalogue of financial assistance forms which is
completely open. Article 345(1) CCC provides that: “company may, as a rule
(...) finance the acquisition or the subscription of shares it issues, in particular
[boldfaced by JJ] by extending a loan, disbursing an advance payment or
establishing a collateral”. This approach is exceptional when compared to
regulations in other countries, which typically list specific forms of financial
assistance. At first glance to open the catalogue of financial assistance forms
could seem to be the right move, as a way of preventing the evasion of law.
However, this assumption has not been confirmed in practice. An open
catalogue of financial assistance forms turned out to be a source of major
interpretative problems. They mostly concern the so-called MLBOs (merger
leveraged buyouts) — the dominant form of corporate buyouts in the market.
In an MLBO, a party intending to go ahead with a buyout incorporates a
special purpose vehicle that obtains debt financing and then acquires shares
in the company being bought out. Subsequently, both companies merge, and
the acquiring or newly incorporated company repays the liabilities incurred
by the special purpose vehicle using, among other things, assets of the
acquired company to repay the debt. Should such transactions be classified
as a form of financial assistance within the meaning of Article 345 CCC, it
would be necessary to make their legality dependent on compliance with the
criteria laid down in Article 345(2)-(7) CCC. Those criteria are, however,
completely inadequate as far as MLBOs are concerned [5, p. 118-129]. In fact,
it would be most appropriate to exempt MLBO transactions from financial
assistance rules and introduce a separate regulation in the Code. Preferably,
the regulation should find its place in the section on corporate mergers and
should require that the documentation developed during the merger process
specify the manner of repayment of liabilities incurred to effect the buyout
by the surviving company [5, p. 155-158]. Article 2501-bis of the Italian
Codice Civile can serve as an inspiration for potential amendments in this
field (Codice Civile of 16/3/1942, Gazzetta Ufticiale No. 79 of 4/4/1942, Serie
Generale as amended). Furthermore, it would be recommendable to prevent
excessively leveraged companies from participating in MLBOs, in order to
prevent subsequent bankruptcies of companies involved in such transactions.
In this respect, interesting solutions can be found in Czech law. One of the
criteria which determine the admissibility of financial assistance in the Czech
Commercial Code is that it cannot cause the financing company to go bankrupt
(§ 1611 (1)(h) of the Obchodni zakonik Act No. 513/1991).
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Insofar as other issues that deserve Ukrainian legislator’s attention are
concerned, when drafting a new financial assistance regulation it would be
useful to refer to the matters of conflict of interest inherent in the transactions
with affiliates, management in particular. Directive 2017/1132 contains
relevant rules to this effect (Article 65), but they are implemented into Polish
law only to a small extent. Particular problems appear in the case of MBO
transactions, as conflict of interest is inherent to them and affects every single
stage of the process. On the one hand, the managers — as representatives of the
company — must act in the best interest of the company and aim at maximising
the benefits of its shareholders (sellers of shares). Failure to meet this duty
exposes them to risk of penal and civil liability. On the other hand, however,
as the buyers (or subscribers) of the shares of that company they are personally
interested in ensuring that the MBO transaction be carried out on the best terms
and conditions for themselves. Importantly, managers have a major advantage
when compared to the sellers of shares due to the asymmetry in the access to
information. In the end, board members, and not sharcholders, have the best
knowledge of the company’s situation, including its corporate opportunities,
and the actual value of the company’s shares. Furthermore, they can influence
the share price.

However, despite the clear mandate laid down in Article 65 of Directive
2017/1132, the Polish legislator failed to introduce “appropriate safeguards” to
ensure that the financing is not in conflict with the best interest of the financing
company when the other party to the financing transaction is an affiliate —
managers of the company, its parent, the parent itself and individuals acting in
their own name but on behalf of such entities. Lawmakers concluded that other
commonly binding regulations of Polish company law (Article371(1), Article
15(2), Article 344 and Article 20 CCC in particular) guarantee a sufficient
level of protection in transactions with affiliates. I do not share this view. In
my opinion, Article 65 of Directive 2017/1132 requires broader transposition
into Polish law. Polish legislator is right to point out to a number of general
safeguards in the Code of Commercial Companies, but the effectiveness of
those measures in MLBOs is low. They do not ensure appropriate protection
required by Article 54 of Directive 2017/1132 when the counterparty is
company’s affiliate.

Similar remarks apply to the general rules governing liability established
by Polish provisions on financial assistance. The effectiveness of claims for
damages, compensation or organisational claims that can be submitted to
persons liable for breach is illusory, since in practice there are either no entities
interested in pursuing the claims (the manager who has become the owner of

39

«04LO9IFIIDAD 109 VdID I'VHIAX. UMHITOd VHXIIN



MIXKHAPOJHUUN KYPHAJI «ITPABOICYCHIJIBCTBO»

Jedrzej Jerzmanowski

the company will not submit a claim against himself) or even if such entities
do exist (minority shareholders) they lack sufficient determination to engage
in disputes, or to initiate actio pro socio litigation, which is simply financially
unreasonable to them. This problem requires Polish legislator’s interference
as well. It is necessary to fully implement Article 65 of Directive 2017/1132
in Polish law. I believe that the most appropriate way of implementing EU
provisions would involve ensuring — in cases referred to in Article 65 of
Directive 2017/1132 — that shareholders have more reliable and fuller access to
information on financing before they vote to adopt a relevant resolution. This
objective can be achieved by extending the required content of management
board’s report on financing drafted as a part of a process to provide company’s
financial support to its affiliates and mandating the audit of the report by a
certified auditor. What is more, it is advisable to introduce a requirement that
transactions with affiliates be compliant with the best interest of the company.
When drafting the potential new financial assistance solutions, the Ukrainian
legislator should take these matters into account as well.
Conclusions
As the results of empirical research have shown, to prohibit financial

assistance completely is no longer a reasonable choice. To examine the ban on
financial assistance in Ukrainian law seems a worthwhile task for Ukrainian
legal scholars and the national legislator, as it could contribute to increasing
the number of transactions in the Ukrainian capital market. When drafting
the new law, it is recommendable that the Ukrainian lawmakers rely on the
experiences of the states that have already eased their financial assistance bans
(e.g. Poland, Italy, the Czech Republic). As far as the Polish case is concerned,
it is useful to consider the following (1) the catalogue of financial assistance
forms should not be too broad, to avoid the inclusion of such transactions
that cannot comply with financial assistance legality criteria; (2) the drafted
regulation should explicitly govern the admissibility of MLBO transactions
and prevent mergers of excessively leveraged companies on their basis; and
(3) it is particularly important to establish effective mechanisms preventing
the conflict of interest in transactions when financial assistance is provided to
an affiliate.
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Jerzmanowski J., On the need to examine the reasonability of maintaining a
complete ban on financial assistance in Ukrainian law in the context of EU and
Polish legislation
As the results of empirical research have shown, to prohibit financial assistance
completely is no longer a reasonable choice. To examine the ban on financial
assistance in Ukrainian law seems a worthwhile task for Ukrainian legal scholars and
the national legislator, as it could contribute to increasing the number of transactions
in the Ukrainian capital market. When drafting the new law, it is recommendable
that the Ukrainian lawmakers rely on the experiences of the states that have already
eased their financial assistance bans (e.g. Poland, Italy, the Czech Republic). As far
as the Polish case is concerned, it is useful to consider the following (1) the catalogue
of financial assistance forms should not be too broad, to avoid the inclusion of such
transactions that cannot comply with financial assistance legality criteria; (2) the
drafted regulation should explicitly govern the admissibility of MLBO transactions
and prevent mergers of excessively leveraged companies on their basis; and (3) it is
particularly important to establish effective mechanisms preventing the conflict of
interest in transactions when financial assistance is provided to an affiliate.
Keywords: financial assistance, leveraged buyouts, management buyouts.
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3pocTaHHs y4acTi HEMiANPUEMHHUIBKUX IOPUIAYHUX OCI0 y IHMBIIBHUX
IIPaBOBITHOCHHAX OOYMOBIIO€ HEOOXIJHICTh HAJIEKHOTO BPETYIIOBAHHS iX
LIUBUIBHO-TIPABOBOIO CTaTyCy B LIJIOMY Ta KOHKPETHOI HEMiINpPUEMHHUIIBKOL
opranizanii 30kpeMa. BupinieHHsi 3a3Hau€HOTO 3aBIaHHS HEMOXIIMBE 1032
MeXaMU JOKTPHHAJIBHHUX HAIPAIIOBaHb MIONO iX CHCTEMaTH3allii 3a MeBHU-
MU TIPaBOBUMH KpuTepisMu. TyT opa3y BapToO 3ayBa’kKHUTH, IO THX KUIBKOX
cTareil, IKUMHU OKPECIIOEThCA CHCTEMa HEMiIPUEMHHULIBKUX TOBApUCTB HA
piBHi LIK Ykpainu HaBpsa 4M 1OCTaTHBO [T TBEPAXKEHHs Mpo Te, 1o B Ko-
JIEKC1 3aKJIaJIeHO MOCIHIIOBHUN MiAXiJ A0 BU3HAYCHHS CHCTEMHU HEMiNpu-
EMHHIIBKUX FOPUIUIHUX 0Ci0. BinbIie TOro, TOBOAUTHCS KOHCTATYBAaTH Bil-
CYTHICTb CHCTEMHOTO ITiIXOAY A0 BPETYIIOBAHHS IOPHINYHUX OCIO B IIIIOMY,
110 HE CJIJ COpUMMAaTH Yy BIAPUBI BiJl MPOOJEMHUX MUTAaHb CHUCTEMaTH3aIlil
HEMIMPUEMHUIIBKUX CTPYKTYp 31 cTaTycoM opuaudHoi ocoou. Kpim Toro,
Ha CbOTOJHI PO3BUTOK HAIIOHAJIBHOIO 3aKOHOAABCTBA y cepl pernaMeHTa-
1ii HapI3HOMAHITHIIIUX IOPUIMYHUX OCIO B MOJMITHYHUX HapTiil Ta pei-
rifHUX opraHi3amiii 10 00’eaHaHb opraHizaiiii poOOTOIABIIIB Ta TOBAPUCTB
CIOXHMBUOI KOOMepallli pO3BUBAETHCS BKpall HEMOCIIJJOBHO 1 BECTH MOBY IIPO
CHUCTEMHICTh B OKPECJICHIH cdepl BITHOCHH, HA JKaJlb, HE JOBOIUTHCSI.

HemianpueMHUTIBK] FOpUIAYHI 0COOH SIK CHCTEMHE SIBUIIIE OYITH IIPEIMETOM
JOCIiKeHb Oarathox (axiBiiB y cepi MUBLILHOTO Ta FOCMOIAPCHKOTO MPaBa,
3okpema: C. C. AnekceeBa, O. A. bensnesny, B.I.bopucosoi, C. M. bparycs,
O. M. Binnuk, B. Il. Ipubanosa, I. Il. I'pemnuxoBa, A. C. [loBrepra,

H. B. Kosnosoi, B. B. Kouunna, B. M. Kpasuyka, H. C. Ky3Hnenosoi,
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A. 4. Kyp6arosa, J[. C. Jlemenka, B. B. Jlyus, P. A. Maiinanuka,
B. K. Mamyrosa, O. O. IlepBomaiicekoro, O. A. Ilymkina, O. O. CepoBoi,
I. B. Cnacu6o-®areeBoi, €. O. Cyxanona, lO. K. Toncroro, b. b. Uepenaxina,
. M. llleBuenko, B. C. llepounu, B. ®. SkxoBneBa ta iHmux. BomHouac
MOCTIMHI JUHAMIYHI TPOIECH, IO MAlOTh MiCIle B YKpaiHi, MmosiBa HOBHX
BHJIIB Ta OpraHi3aliiiHO-PaBOBUX (OPM HEMIANMPUEMHHUIIBKAX OpTaHi3allii
31 CTarycoM IOPUIUYHOI OCOOM, BHMAraloTh KOMIUIEKCHOTO TMeperisiay
Cy4YacHOi JOKTPUHH, YMHHOTO 3aKOHOJABCTBA YKpaiHU 1 MPAKTUKH HOTO
3aCTOCYBAaHHS 3 METOIO0 TMPUBEICHHS MEXaHI3My IMpaBOBOi perfiaMeHTallil
CHUCTEMH HEIT AMPUEMHHUIIBKUX IOPUIUIHHUX 0C10 Y BIAMOBIIHICTb 10 Cy9acHHUX
CYCITUIBHHX 3aITHTIB.

MerToro 11i€i CTaTTi € AOCHIIKEHHSI CUCTEMH HEIANMPUEMHUIIBKUX FOPH-
JUIHUX 0C10 Ta X MICI cepel FOPUIUYHUX 0Ci0 B IIOMY.

Ha nymxy H. M. Omnimenko, cuctemMa — Iie yrnopsiAkoBaHa CYKYITHICTb
€JIEMEHTIB, B3a€MOIOB’A3aHUX 1 B3a€MOJIIIOYMX OIHMH 3 OJHUM, sIKa Ma€ BiJ-
HOCHY CaMOCTIMHICTh 1 OPTaHIuHYy €QHICTh, XapaKTePU3Y€ETHCS BHYTPIIIHBOIO
IUTICHICTIO 1 aBTOHOMHICTIO (DyHKITIOHYBaHHS» [7, ¢. 63]. TlogiOHuMit miaxin
I0A0 MOHATTS «cuctemay Buciosmioe JI. A. Jlyip, 3a3Hadarouw, 1o 1e mijic-
Ha CyKYIMHICTh (KOMIUIEKC) 3aKOHOMIPHO PO3TAaIllOBaHUX Ta B3a€MOIIOB’s3a-
HUX 1 B3a€MOJIIIOYMX eJIeMEeHTIB. /[0 OCHOBHHMX O3HAaK CHCTEMHU, K MPaBUIIO,
BITHOCSITHCS: KOMIUIEKCHICTh (CYKYIHICTB) €JIEMEHTIB; BIIOPSIKOBAaHICTh Ta
MOMIJIBHICTh €JIEMEHTIB; HAasBHICTH 3B’A3KIB MK HMMH; HasIBHICTH IIIJIICHUX
BIacTUBOCTEH [4, c. 48]. BpaxoByroun HaBeACHI MIIXOAU IIOIO MOHATTS Ta
o3Hak cucremu, B. I1. [llaraneHKko BUKOPUCTOBYE iX 3 METOIO XapaKTEPUCTH-
KM O3HaK cucteMu mpasa. JOCHiAHMK 3ayBaxkye, 1110 OCHOBHUM Marepiaiom
I0A0 MOOYJOBH CUCTEMH MpaBa € ii MepBUHHI €JIEMEHTH, 30KpeMa, HOpMU
MpaBa, K1 3HAXOJATHCS y MOCTIHHOMY B3a€MO3B’s3KY. bynb-sKki HOpMH MpaBa
MOKJIMKaH1 PETYJIOBaTH CYCIUIbHI BiTHOCHHHM. [IpoTe, BITHOCHHM y CyCHTb-
CTBI 3HAXOATHCS Y TIOCTIHHIN AMHAMIIII Ta B3a€MO3B’s13Ky. OTKe, HOpMU Mpa-
Ba Oe3MepepBHO B3aEMO/IIIOTh, CTBOPIOIOTH Tally3i Ta IHCTUTYTH. BHacmiok
1i€i B3aeMO/Iii, 3 OTHOTO OOKY, 301IBIIYETHCS 0OCST MTPABOBOTO PETryTIOBAHHS,
3 1HIIOTO OOKY, CTBOPIOIOTHCS 3arajibHI MPUHLHUIN Ta CIIOCOOU perystoBaH-
HS OKpPEMHX TPy CYCIUIBHUX BITHOCHH. 3’ SIBJISIETHCS TIporiec AudepeHItiartii
HOPM TIpaBa 3a rajay3sMu Ta iHCTUTyTamu [9, c. 36-40]. 3 HaBeneHUM TiaXxo-
JIOM II[OJI0 O3HAK CUCTEMH IpaBa MOTOIKYEMOCH Ta BBAXKAEMO, 0 Y TAKOMY
KJIFOUl BapTO PYXaTHUCh 1 MPHU TOCTIIKEHHI 1HITUX MPABOBUX SIBUII, Y TOMY
YUCITI [UBIILHO-TIPABOBHX.

VY HaykoBuX po3poOkax [. B. BeneaukToBoi, 110 1MoB’s3aHi 13 J0CIIIKEH-
HSIM CHUCTEMH OXOPOHIOBAaHMX 3aKOHHUX IHTEpECIB y NMPUBATHOMY IpaBi, Oc-
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3ozymsik O.1.

TaHHS BU3HAYAETHCA SK BIJIMEXKYBaJlbHa MHOXXHUHHICTh B3a€MOJIIOUMX e€lie-
MEHTIB, Ul SIKOi Ba)KJIMBOIO € B3a€MOJis IIOJI0 O3HAK, SKi MOBTOPIOIOTHCS.
JlocnmigHuIsl HAaBOAWUTH P O3HAK, L0 MPUTAMaHHI CUCTEMI, SIK1 3BOJSTHCS
JI0 TaKWX: IITICHICTB, €IHICTh, CTPYKTYpPOBaHICTh, 1€PApPXI4YHICTh; CTAO1Ib-
HICTh; €(PEKTUBHICTh; AudepeHIiioBaHicTh [2, ¢. 168-169]. OueBumHo, 10
Take pO3yMiHHS O3HAK CUCTEMHM € MPUHHATHUM 1 MPU JOCTIIKEHHI CUCTEMU
IOPUAMYHUX OCI0 B LIJIOMY Ta HEMANPUEMHHUIIBKUX 30KpeMa. 3 ypaxyBaHHSIM
HaBE/ICHOT0, BBAYKAEMO, 1[0 CUCTEMa IOPUANYHUX 0Ci0 MOBMHHA CKJIAJIaTHCh
13 CYKYITHOCTI €JIE€MEHTIB — KOHKPETHHUX FOPHIUYHUX OCI0, 1[0 MalOTh CBOE
MICIIE Y Il CHCTEMI, € BIOPSIKOBAHUMHU Ta TepeOyBaroTh MK co00I0 y B3a-
€MO3B’s13Ky. Ba)IJIMBOIO 03HAKOIO CHUCTEMH IOPUIUYHUX OCIO MOBUHEH OyTH
cTabipHUHN 1, BOIHOYAC, AMHAMIYHHEN XxapakTep. BBakaemo 3a HEoOXimHE
JaTH BJacHE BU3HAYCHHS MOHATTS «CHUCTEMa IOPUIUYHUX 0Ci0» — K 00’ €K-
THBHO ICHYI0YO1 OyI0BH IOpUINYHUX 0C10, y MeKax sSKOi BiJOyBa€eThCs 3a0e3-
nevYeHHs (DyHKIIOHYBAaHHS Pi3HUX IOPUIUYHHUX OCi0, 110 00yMOBIEHO METOIO
Ta 3aBJaHHIMM, Kl CTOSITH Iepe/l HUMHU.

[Ipobnemarnka QpyHKIIIOHYBaHHS HEIIAMPUEMHHUIIBKUX IOPUIUIHUX OCI0
00yMOBJIEHA TUM, 1110 3 OJHIET CTOPOHU BOHU € €JIEMEHTOM 3arajibHOi CUCTEMHU
IOPUIUIHUX OCI0, a 3 1HIIOT — MAarOTh BIACHY BHYTPIIIHIO OyI0BY (CyKyITHICTh
€JIEMEHTIB), L0 JI03BOJISIE€ CIPUHMATU iX SIK CUCTEMOYTBOpPIOIOYE SBUIIE. Y
MEPIIii 1mocTaci HeMmiAMPUEMHUIIBK] FOPUIUNYHI 0COOU BUCTYMAOTh €JIEMEH-
TOM CHUCTEMH, y JPYTii — caMoI0 cUcTeMOol0. BHyTpilHs cucteMa Hemianpu-
€MHUIIBKUX IOPUINYHUX OCI0 TOBUHHA OyTH 3p0O3yMIJIOI0 Ta JIOTIYHOI0, a/Ke
HE3PO3YMUIICTh BHYTPINIHBOI CHCTEMHU HEMIIMPUEMHUIBKUX IOPUIUUHUX
0Ci0 TATHE 32 COO0I0 HE3PO3YMUTICTh CUCTEMH IOPUIUIHHUX OCIO Y ILITOMY.

[lutanHs cucTeMaTu3allii MOB’s3aHI 3 HEOOXITHICTIO BHU3HAYEHHS KPH-
TepiiB IS MOALTY MPaBOBHX KaTeropid Ha MEBHI Kiaacu(ikaiiiHi rpynu. Y
IOpUINYHIN JTiTepatypi Kiacudikailisi Oyab-sSKOro MOHATTA Mepeadadae moro
posmnonin, skuii, Ha 1yMKy M. 1. Bpariacekoro Ta B. B. BitpsiHChKOTO, MOXKE
3MIMCHIOBATUCS JBOMa crnocobamu. [lepmuii cmoci6 — 1e mauxoromis, abo
1HAKIIE «IOALUT HAaBOLD». 3 11 JOMOMOr0I0, BAKOPHCTOBYIOUH MOCIIITOBHO ONH
BU3HAYCHUN KPUTEPIH, TUISATH MOHITTA Ha JBl TPYIIH, 3 AKUX OJHY XapaKTepu-
3y€ HasIBHICTb ITi€1 MIJICTaBH, a 1HINY 1i BiACYTHICTB. [Ipu apyromy croco6i, 3a
JOTIOMOTO0 BU3HAUEHUX MIJCTaB CTBOPIOETHCS HEOOMEXKEHA KUTbKICTh TPYIIL.
VYV KoXHIN 3 HUX BKa3aHi IMiJCTaBH BIAMOBIIHAM YHHOM 1HJIUBITYasli3yIOThCS
[1, c. 383]. Sk cimymrno 3ayBaxye 1. P. Kanayp, y nuButicTuuHii JOKTPHHI 3a-
IIPOMOHOBAHO J[BA IUISXH BUPILMICHHS MUTAHHA II0A0 0OpaHHs KPUTEPIiB MPH
nudepeHItiaiii THX Y¥ 1HITUX MpaBoBHUX sBUII. [lepruii i3 HUX 3BOIUTHCS 10
MOIIIYKY OJHOTO KPHUTEpiro audepeHiiaii, SKuii MokHa Oys0 O 3aCTOCOBY-
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BaTH Ha BCiX eramax momity. Jpyruii — mepenoavae 3acTOCyBaHHSI Ha KOXKHO-
My eTari MoAlUTy caMOCTIHHOTO KpHuTepito nudepenmiarii [3, ¢. 68-70]. Ak 3
MO3HUIIIT JOKTPHHHM, TaK 1 TPaBO3aCTOCOBUOI NMPAKTUKH, OLTBIIIO MIPOIO Ma€e
MICIIE Y 3aCTOCYBaHHI JUXOTOMIYHHUHU IO MMEBHUX MPABOBUX SIBUII, aJKE
HOr0 BUKOPUCTAHHS JTO3BOJIMJIO B Pi3HHUX IHCTHTYTaX IMBIILHOTO IpaBa (Tie-
penyciM JoroBipHOTo) moOymyBaTu (yHIaMEHTalbHI KiacuikailiiiHi Kpu-
Tepii MOy THX YM 1HIIMX [UBLUIHHO-TIPABOBUX SIBHINl. XO4a, CJij] BKa3aTH,
110 3aCTOCOBYETHCS TAKOXK KJIacH(ikallisi, BIMOBITHO A0 SIKOi 3@ JOTIOMOTOIO
BU3HAUEHUX KPHUTEPIiB CTBOPIOETHCS HEOOMEKEHA KIIbKICTh TpyIl. BogHouac,
SKAW Om miaxia y kimacudikaiii He BUKOPHUCTOBYBABCS, BKJIWBO, 1100 TpH
1oro 3acTocyBaHHI Oys1a 3MOra BUWTH Ha JIOTIYHE PO3YMIHHS CUCTEMHU THX UM
IHIITUX MMPABOBHUX KaTEropii.

[Ipu Halipi3HOMAHITHIIIUX 3aKOHOMABYMX Ta JOKTPUHAIBHUX MiAX0IaX
JI0 CUCTEeMAaTH3aIlli FOPUANYHUX 0C10, HAYKOBIII 3aBK/I1 BUIUISIIN TPYITY FOPH-
JTUIHUX 0C10, 110 IFOTh 3 HEMIAMPUEMHHUIIBKOIO METOK0. J[oCiKeHHs TpyH
HEMIANPUEMHUIIBKUX IOPUINYHUX 0Ci0 Yy paMKax €JIMHOI CUCTEMH JI03BOJISIE
pO3MISAAATH X HE SIK PI3HOPIIHY CYKYIHICTh OKPEMHX BHIIB FOPHUIUYHUX
0Ci0, KOTpi HE MalOTh 3B’ SI3KIB MK CO00I0, a K BIATOBIAHY CYKYITHICTb, 11O
MICTHTB B CBOIH OCHOBI €JIHICTh Ta B3a€MO3B’s130K. Sk BOAUa€ThCsi, OCHOBHA
npooseMa, 1o CTOITh Mepe] 3aKOHOIABIEM Y YaCTHHI BIIOCKOHAJICHHS TTPaBO-
BOTO CTQHOBHIIIA HEIIANMPUEMHUIIBKUX OPUANIHUX 0CI0 JISKUTh B TUIONIHHI
kiacudikaiii 0CTaHHIX Ta MiAOOPY BIAMOBIIHUX KPUTEPIiB MOMLTY. AHami3
HayKOBUX JDKEpeN PI3HUX ICTOPUYHUX TEPiofiB KoauQiKaiii BITYU3HIHOTO
3aKOHOJIAaBCTBA J03BOJISIE CTBEPDKYBATH, IO CyYacHA CHCTEMa HEIiIIPUEM-
HUIBKUX IOPUIUYHUX OCIO € pe3ysbTaToM €BOJIONIT iX BHIIB Ta PO3IIMPEH-
HS HampsiMiB (METH) TIsJIBHOCTI OCTaHHIX. Taka cucTema moeaHye y codi Ti
HETAMPUEMHUIIBKI CTPYKTYPH 31 CTaTyCcOM IOPUIUYHOI 0COOH, KOTPI MaOTh
0araToBiKOBY ICTOPiI0 CBOTO ICHYBaHHs, Ta HOBITHI, IOSIBY SIKMX 3YMOBJICHO
CYyYaCHUMH peaisiMA PO3BUTKY IUBLILHOTO 0OOPOTY Ta HAWPI3HOMAaHITHIIIIN-
MU COIIAJIbHO-TIOJITHYHIUMHU Ta €EKOHOMIYHUMH YHHHUKAMH.

Oco06aMBO TOCTPO B YaCTHHI CHCTEMAaTH3AIll HEMANMPUEMHHIIBKUX FOPH-
TUIHUX 0Ci0 CTOITh MpoOJieMa BiTHECEHHS JI0 TIEBHOTO BUAY IUX CyO’€KTIB
MpaBa HOBUX iX BUJIB Ta OpraHizamiiHO-1IpaBoBUX GopM. SIK CITyIIHO Bia3HA-
gae A. B. MeHsieB, BiICyTHICTh BU3HAYEHUX KPHUTEPIiB, «IIPABHI», HA OCHO-
Bl SIKUX MOIJIO O BHUPIIIMTUCH MUTAHHS IIOAO JAOMUIBHOCTI BBEICHHS THX YH
IHIIIUX OpraHi3aiifHO-IPaBOBUX (HOPM, TOCITYKHUIIO 3aKOHOJIABUOK) OCHOBOIO
JUIST MacoOBOTO CTBOPEHHSI HEIIANMPUEMHHUIIBKUX OpraHi3alliii, 1o He MaroTh
(OpPMOYTBOPIOIOYMX O3HAK. Y IbOMY 3B’SI3KY, HArOJIOIIY€E aBTOp, HEIiINpH-
€MHUIIbKI Oprasizaii ciiJ 49iTKO KiJacu(piKyBaTH, MO J03BOJIUTH BHAUIATH

45

«04LO9IFIIDAD 109 VdID I'VHIAX. UMHITOd VHXIIN



MIXKHAPOJHUUN KYPHAJI «ITPABOICYCHIJIBCTBO»

3ozymsik O.1.

IOPUIMYHO 3HAYMMI Ta BUKJIIOUWTH 3aiiBl KpUTEpii po3MexKyBaHHS Oprasiza-
1iHO-TIpaBoBUX (Gopm [4, c. 6].

Cucremy, SIK TOCIIIOBHE PO3TAIIyBaHHS MEBHUX CKJIaJ0BUX, 10 BXOIATH
y Hei, cia OymyBaTu 3 y3aralbHEHHS CIUIBHUX PUC, 10 XapaKTepHi AJs MeB-
HOI CYKyHHOCTI NMPaBOBUX ABHIIL (Y HAIIOMY BUMAAKY — HEMIATPUEMHUIIBKUAX
oprasizariiii) 10 BUOKPEMJICHHSI XapaKTEPUCTHK, 1110 € 1HAWBITyaTi3yI0uuMU
JUTS Ti€T 9| 1HIIOT HEeTTi AMPUEMHHUIIBKOT FOPHIMYHOT 0c00u. OUeBHTHO, IO IS
OKPECIIEHHSI YITKOTO BEKTOpa PO3BUTKY 3aKOHO/AABCTBA MPO CHUCTEMY HEIif-
MPUEMHUIIBKUX OPUAMYHUX OCI0, CIIJT 1aTH BIAMOBIIb HA KIOYOBE MTUTAHHS
3 IPUBOJLY TOTO, SIKI OCHOBHI KPUTEPIi CIIi/1 3aKIa/laTH B OCHOBY CHCTEMHU He-
MiIITPUEMHHUIIBKUX IOPUIAYHUX 0C10, 110 1 cripoOyeMo 3’sCcyBaTu Aali.

[Tpomorxyroun po3BUBATH MIpKyBaHHS MO0 TOIIYKY KilacH(iKaiiHuX
KpUTEPiiB MpH 3A1MCHEHH] CHCTeMAaTH3allii HelAMPUEMHULIBKUX IOPUIUTHUX
0ci0, mo Oy 6 3aTpedyBaHUMHM UBITICTHKOIO, Cepe/l HaBEJACHUX HAMH BaK-
JUBE 3HAYCHHS Mae Kputepiii Metu. BTim, oro HegocTaTHRO A OOYI0BU
€IMHOI 1EpapXIYHOi CHCTEeMH HEMiANMPUEMHUIILKUX opraHi3aniin. Came Tomy
€ CEHC 3BEPHYTHUCH JIO0 PI3HOMAHITHUX IUBUIHHO-IPABOBUX KPUTEPIiB KIIACH-
(dikarii ropuauIHUX 0¢i0 B 1iIoMy. TaKUMH KPUTEPISIMH BUCTYTAIOTh, 3aKpe-
Ma : CKJIaJ 3aCHOBHUKIB, (JopMa BIACHOCTI, CIIOCIO opraHizamii yrnpaBiaiHHS,
YMOBH BIJMIOBIATLHOCTI IOPUAMIHOI 0coOM To110. KoXeH 13 HaBeieHuX KpH-
TepiiB BTiieHni abo Ha piBHI [IK Ykpainm, abo Ha piBHI crieliaJbHUX 3aKO-
HiB, IKUMHU PETJIaMEHTOBaH1 3acaJiy MPABOBOTO CTAHOBMILA THX YM 1HIINX He-
MiITPUEMHHUIIBKUX FOPUIUNYHUX 0Ci0. BomHoUac OIIBIIICTD 13 HUX € TAKUMHU,
10 AETai3yIOTh €JIEMEHTH CUCTEMHU IOPUANYHUX 0C10, MPOTE HE TAKUMHU, 1110
CTBOPIOKOTH 11 KapKac.

Ha nHamry nymky, B 4acTWHI cucTeMaTH3allii HemiANpUeEMHUIIBKUX IOpH-
TUYHUX 0Ci0 BapTO BHUKOPHCTOBYBATH CTYIIEHEBY IHWXOTOMIUHY Kjacu(ika-
1[I0, 1[I0 OCTAaHHIMU POKaMH 3aCTOCOBYETHCS Y TpaBi JoroBipHomy. CTpyk-
TYpHICTh CTYIIEHEBOI cUCTeMH, sIK BinzHauyae B. I. Omtoxa, mposiBiseTbes B
TOMY, IO ITOJILJT IOTOBOPIB BiJOYBA€THCSA B CHCTEMHIN Kiacudikarlii Bij 3a-
rajgpHOrO /10 ocobnuBoro» [8, c. 176]. Sk npaBunbHO BigzHavae . P. Kana-
yp, TPy JOTOBOPIB KOKHOTO HACTYIHOTO PIBHS € €JIeMEHTAMHU IMiICUCTEMU
MOTIEPETHROTO PIBHSA CHCTEMaTH3allii JOroBopiB. BinTak, KItOYOBI O3HAKH
OKPEMOTO THITY JOTOBOPIB MPUTAaMaHHI IOTOBOPAaM YCIX HOTO MiJITHIIIB, SKI,
BOJIHOYAC, MAIOTh BJacHi (BHJIOB1) O3HAKH. BilMOBiIHO, KOHCTUTYIIHHI 03-
HaKH{ OKPEMO B3SITOTO ITIITUITY BIACTHBI JOTOBOpPAM yCiX MOTO MiaBUIIB |3, C.
68-70]. CrtyneHeBa cuctemMa ITUBUILHO-TIPABOBUX JIOTOBOPIB, MPOIOBXKYE aB-
TOP, HAOUIBIII TTOCITIZIOBHO BIMIOBIA€ MPUHITATIAM MOJICITIOBAHHS CYy4acHOTO
IIPAaBOBOTO peryatoBaHHs n0oroBipHux BiaHocuH y LIK Ykpainu, nae 3mory Bu-
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SIBUTH crieniniky mpaBoBoi peryiaMeHTallii KOXKHOTO OKPEMO B3ATOTO 13 HHX 1
BOJIHOYAC BUPOOUTH yHI(IKOBaHI MTPaBOBI HOPMH JIJIs1 OJHOTUITHHX B1JTHOCHH.
3 1bOTO BUILIMBAE, 10 3a3HAU€HA CHCTEMaTH3allisl OMOCEPEIKOBY€E JIBa MPO-
TUJICKHI TIPOIIECH — YHidiKaIier Ta qudepeHIiamio MpaBoBOro MaTepiary B
CHEKTP1 perytoBaHHs JOTOBIpHUX BiAHOCHH. [lepinii mporec cnpsMoBaHMit
Ha MOJIEJIFOBAHHS MPaBWJI MOBEIIHKH, K1 BIACTHUBI BCIM JOrOBOpaM OKPEMO
B3STOI TPYNH 1 MiJJIATAIOTh 3aCTOCYBaHHIO, SIKIIO CHEIlaIbHUMHU paBHIIa-
MH HE TIepe10auyeHO 1HITUX MOYKJIMBUX BapiaHTIB MOBeMiHKHU. JludepeHIartis
MPaBOBUX HOPM, SIK MOJSIPHUN MPOIIEC, 3yMOBJIEHA HEMOBTOPHICTIO CKJIaay
OKpPEMUX JOTOBIPHHMX BiJHOCHH, IO BTUTIOETHCS B JKUTTS Yepe3 BiAMOBITHUN
MMOIMEHOBAaHUM JOTOBIpHHM IHCTUTYT [3, ¢. 68]. 3 ypaxyBaHHSIM HaBEJICHOTO, B
Cy4YacHIH ITUBUIICTHUII TOMUPEHOIO € KIacu(ikallis T0roBopiB, ska mnepeada-
yae ix 00’€JHaHHS B MIEBHI IPyIU — TUIH, BUIH, MiaBuad. KoxkHa 3 ux rpyr,
sk BigzHauae [. B. O3epHIOK, € eeMEeHTOM CTPYKTYpU CHUCTEMH JIOTOBOPIB,
BOHH CIiBBIAHOCSTBCS Mk COOOFO SIK ITiJIe Ta YaCTHHA 1 B1IOOPaKAIOTh i€pap-
X19HICTh TOOYI0BH BKa3aHoi cuctemH [6, c. 95]

3 omsy Ha HaBENICHI BUIIE MO3HUIIIT JOCIITHUKIB MOI0 CTYTIEHEBOI CHUC-
TEMH, CIPOOYyEMO 3aCTOCYBATH OCTAHHIO /10 HEMIANPUEMHUIIBKUX IOPUANY-
HUX 0Ci0, BUKOPUCTOBYIOUM KOHCTPYKIIIO «TpyTay, «IiArpymna», «opraHiza-
LIHHO-TIpaBoBa (opMay, «BUI», a TAKOXK 3 ypaxyBaHHIM JOIIILHOCTI 3MIHH
KiIacudikamifHIX KPUTEPIiB Ta PIBHIB MO0 IOPHAMYHUX OCIO y IIOMY.
3Ba)karouM Ha I1€, KPUTEPIEM TMEPIIOro piBHSA KiacudiKallii FOPUINIHUX 0Ci0
BUCTYTIA€ MOPSIIOK CTBOPEHHS. 3a HABEJCHUM KPUTEPIEM YCi IOPUIUYHI 0CO-
OM TOJUIAIOTHCS HAa FOPUIAMYHI 0COOM MyOIIYHOTO Ta IPUBATHOTO pasa. L{ei
Kputepiidi orpuMaB cBoe BUpakeHHsS y cT. 81 IIK Vkpainu. [lani BOagaemo
noTpely 3MiHM KiIacu(iKaIHHUX PIBHIB Ta 3aKPIIJICHHS KPUTEPIIO yCTPOIO
SIK KPUTEPII0 IPYyroro piBHsA Kinacudikamii. 3a nuM KiacudikariiHuM KpuTe-
pieM yci FOpUIUYHI 0COOU CIIiJT OIITUTH Ha IOPUIUYHI 0COOU YHITApHOTO Ta
KopriopaTuBHOro THMy. HaBenenuit kpurepiii, Ha Hally TyMKY, TOBUHEH BU-
TICHUTH KOHCTPYKIIiFO OpTaHi3aliiHO-TIPaBoBOi (GOpMHU IOPUINYHOT 0COOU Ha
HIWKIHK 1madenb. Kputepiem TpeThoro piBHs Kiiacudikailii BUCTyIIA€ KPUTE-
piii crieniuiky po3noaiy MPUOYTKY. 3a IIMM KPUTEPIEM YCi FOPHIUYHI 0COOH
MOAUIAIOTHCS HA MIAMPUEMHUIIBKI Ta HEMIANPUEMHUIBKI. JlaHUN KpUTEpiid,
BBa)KAEMO, TIOBUHEH BUTICHUTH KPUTEPiil MOMALTY TOBAPUCTB HA MiIIPUEM-
HUIIbKI Ta HEMIAPUEMHUIIBKI.

3 HaBeJEHOrO BUIUIMBAE, 1110 HEMiAMPHUEMHHUIIbKA IOpUINYHA 0co0a 3Ha-
XOIMTHCS HAa TPEThOMY KiacHdikariitHoMy 11a0imi, ajpke BoHA MOXKe OyTH SIK
IOPUIMYHOI0 0CO00I0 MyOJIiYHOTO, TaK 1 PUBATHOTO TIPaBa, a 3a YCTPOEM —
IOPUANYHOI0 0COOOI0 YHITAPHOTO TUIY YH IOPUAMYHOI0 0COO0I0 KOpIopa-
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TUBHOTO THITY. Taka pOJIb HEMAPHEMHHIIBKOT FOPUIMYHOT 0COOM y cUCTEMI
IOPUIUIHUX OCI0 y IILITOMY.

Jlami % BUKOPUCTAEMO KOHCTPYKIIIIO «TPYIIay, «ITATPyIay, «opraHizamii-
HO-TIpaBOBa-(hopMay», «BUI» 3 TUM, OO OKPECIUTH BHYTPILIHIO CTPYKTYPY
HEMIAMPUEMHUIIBKUX IOpUIUIHUX 0C10. OTKe, IK MU HAaBOJWIIN BUIIE, HETTi I-
NPUEMHHIIBKI FOPUINYHI 0COOM BHCTYIAIOTh CAMOCTIHHOIO TPYIIOI0 FOPUINY-
HUX 0ci0. OkpeciieHa Tpyna IpUANIHUX 0C10 MOIUISETHCSA HA AB1 MIATPYITH:
1) HeMmiAMPUEMHUIIBK] IOPUANYHI 0COOM KOPIIOPATUBHOTO TUITY; 2) HEMIANPH-
€MHUIIBKI FOpUINYHI 0COO0H yHITapHOTO TUTY. [IpH 11b0MY, HEITi AMPUEMHHUIIBK]
IOPUIUYHI 0COOHM KOPIOPATUBHOTO THITY MOXYTh JiSITH BUKIIOYHO SK FOPH-
JTUYHI 0COOM MPUBATHOTO TpaBa, a HEIANMPUEMHHUIIBKI FOPUINYHI 0COOH YHIi-
TapHOTO THIY MOXKYTb TiSITH 1 K IOPUANYHI 0COOM MPHUBATHOTO TpaBa, 1 sK
IOpUINYHI 0cOOM TyOYHOrO MpaBa. ¥ Mekax KOKHOI 13 MArpyI HemiAnpH-
€MHUIIBKUX IOPUANYHUX 0Ci0 BOA4aeMoO 3a JOIIbHE BUOKPEMITIOBATH KIJIbKa
oprasizariiiHo-npaBoBux (Gopm. Y paMKax OpraHi3aliiHO-TIPaBOBUX (GopM
KOYKHOT 13 MIATPYI BUAUISIIOTHCS KOHKPETHI BUJIM HEMIANMPUEMHHUIIBKUX FOPH-
TUIHUX 0C10. Y HaBEJIECHOMY MPOSBISETHCS CYTHICTH 0OpPaHOTO HAMH ITiIXOY
I0/I0 CUCTEMAaTH3AaIlll HEMTPUEMHHUIILKUX IOPUIUIHUX OCi0.

3 ypaxyBaHHSIM HaBEJICHUX OCHOBHHX, a TAKOX STy TOAATKOBUX KPHTE-
piiB (hopMye€eThCS BHYTPIIIHS CHCTEMa HEMANPUEMHHUIIBKUX FOPUIUNYHUX OCI0,
sIKa IOBUHHA OyTH JIOT1YHOIO, @ TAKOXK TaKOI0, sika O mepeadadana MOKIUBICTh
JUTS TTIOSIBM HOBUX BHJIIB HETTIAMPUEMHHUIIBKUX FOpUaAnYHIX 0ci0. Cepen moaar-
KOBUX KPHUTEPIiB — 1ie cnenu@dika ynpaBiiHHs, (opMa BIACHOCTI, KUIBbKICHI,
BIKOBI Ta 1HIII BUMOTH IOJI0 3aCHOBHHUKIB, HAIBHICTh YH BIJICYTHICTh MaitHO-
BOTO 3B’5I3Ky MIXK yYaCHHKAMHU TaKOi IOPUINYHOT OCOOM Ta CaMOIO FOPUANY-
HOIO 0C000F0, 0COOTMBOCTI BiAMOBIAAIBHOCT] YUYaCHHKIB 3a 3000B’I3aHHAMU
octanHboi. Came 11 KpuTepii 0OyMOBIIOBAaTUMYTh OCOOJIIMBOCTI CTPYKTYpH
HEMIMPUEMHUIIBKUX IOPUINYHUX 0C10. SIKIII0 OCHOBHI KpUTEPii BUBHAYAIOTh
MICII€ HeTAMPUEMHUIIBKUX OPUINYHUX 0CI0 y CUCTEMI IOpUIUIHUX 0Ci0 3a-
rajgoM, To HaOlp pi3HUX JAOAATKOBUX KpUTEPIiB (OpMye BHYTPIIITHIO CHCTEMY
HEMIMPUEMHUIIBKUX IOPUANYHUX OCI0 Yy paMKax Ti€l 4 1HIIOI OpraHi3allii-
HO-TIpaBoBOi (hopmu. BiacHe, opraHizamiiiHo-ipaBoBa (Gopma HEmiAIpPHUEM-
HUIIBKOT FOPUINYIHOT 0cO0U J103BOJIsIE 00’ €THYBATH NICBHI IPYIH HEITi IIPUEM-
HUIIBKUX OpTaHi3alliii 3a CyKyIHICTIO CITUIBHUX PHUC, IO IM IPUTaMaHHI.

[TizcymoByro4M HaBeJCHE, BBAKAEMO, IO BHYTPILIHS CUCTEMa HETIiIpH-
€MHUIIBKUX IOPUINYHUX OCI0, MOXKe OyTH BiJIoOpa)keHa HACTYITHUM YHHOM.
HemianpueMHHUIIBK] IOPUIUYHI OCOOM € CAaMOCTIHHOIO TPYIOK0 IOPUIUIHHUX
oci6. [Tiarpymoro qocmipKyBaHUX CyO’ €KTIB IIpaBa BUCTYIIAIOTh HETATPUEM-
HUIIBKI FOPUIWYHI 0COOW YHITAPHOTO THITY Ta HEMiAMPUEMHUIIBKI FOPUIAYHI
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0CcO0M KOPIOPATHUBHOTO THIMY. Y CTPYKTYpPl KOXKHOI 13 MiArpyn (QyHKI[IOHYE

KUTbKa OpTaHi3aliifHO-TIPaBOBUX (POPM, y MEKaX SIKUX BUAUISIIOTHCS KOHKPET-

Hi BUJIM HETAMPUEMHHUILIBKUX IOPUINIHHUX OCI0.
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3o3yasik O. I. Cucrema HenmiANPUEMHMUbKHX IOPUAUYHUX OCi0: TeopeTH-

KO-TIPaBOBHH aHAaJIi3

CrarTs IPUCBSIYEHA TEOPETHUKO-TIPABOBOMY aHaNi3y IUTaHb, OB’ A3aHUX i3 TIPO-

OIeMaTHKOI0 PO3POOKH CHCTEMH «HEITIAMPUEMHHIIBKUX IOPUANIHUX 0Ci0». Y HayKo-

Biif ITpalli aHAMI3YIOTHCS KOHIIETIII{ TPOBiTHUX BYSHNK YKpaATHH MO0 CYTHOCTI CHC-

TEMU TPABOBUX SBUII B IIIJIOMY Ta HETIIPUEMHHUIPKUX IOPUINIHUX 0Ci0 30KpeMa.
PoOuThCS BUCHOBOK 3 MPHBOAY TOTO, IO HEMIANPUEMHUIIBEKI FOPUAMYHI 0COOH

BHCTYTIAlOTh CaMOCTIHHOIO TPYIOI0 IOPUANYHUX OCi0, 110 MOAINSEThCS HA JIBi MMif-

rpynu: 1) HemiAMPUEMHUIBKI IOPUINYHI 0COOM KOPMOPATUBHOTO THUIY; 2) HETIi-

MIPUEMHUIIBKI IOPUINYHI 0COOM YHITApHOTO TUMY. Y MeXaX KOXKHOI i3 marpym He-

T ITPUEMHHITBKAX IOPUANIHUX 0Ci0 BOAIaEMO 3a JOIIIbHE BUOKPEMITIOBATH KiJTbKa

OpraHi3amiifHO-TIPaBOBHUX (POPM, SKi BMIIIYIOTh Y COO1 KOHKPETHI BUIM HEMIAPUEM-

HHIBKUX FOPUIATHUX OCI0.
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KurouoBi ciioBa: ropugnuHa ocoba, HEMiANPHEMHHIIBKA IOpUANYHA 0c00a, CU-
CTeMa HeMiANPUEMHHULBKUAX IOPHINYHUX OCi0.

Zozuliak, O. 1. Non-entrepreneurial Legal Entity: the Theoretical and Legal
Analysis of the system

The article is devoted to the theoretical and legal analysis of issues related to
the range of problems connected with development of such legal model as ‘non-
entrepreneurial legal entity’. In the scientific work the author makes an analysis of
those concepts which are submitted by the leading Ukrainian scholars and concern
the formation of civil-law terminology in general and that is applied to the non-
entrepreneurial legal entities, in particular.

The author has concluded that it is expedient to apply the set of criteria during
formation of the non-entrepreneurial legal entity. The article gives the definition of
non-entrepreneurial legal entity in the narrow and broad meanings.

The author presents one’s own definition of the system of the non-entrepreneurial
legal entity, as a legal entity of public or private law, whether of corporate or unitary
type, which is specially established in the different areas of social life and endowed
with a special legal capacity.

The non-entrepreneurial legal entity shall be entitled to carry out activities with a
view to profit but it doesn’t distribute it among participants (members).

Key words: legal entity, non-entrepreneurial legal entity, characteristics of a non-
entrepreneurial legal entity.
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WIHOB TA ®AKTUYHI WNOBHI BIOHOCUHU

(CNMinbHI TA BIAMIHHI PUCH)

VK 347

IMocTranoBka npodiaemu. Bianosigno no crarrti 21 CiMelHOTo Kopekcy
Vipainn (gani CK Ykpainn) numo6om € ciMeiHuil coro3 KIHKH Ta YOJIOBi-
Ka, 3apeeCTPOBAHUH Y OpraHi Aep>KaBHOI peecTpallii akTiB IUBLILHOTO CTaHY.
Jlauti 3aKoHOJaBEIh BU3HAYMB, [0 MIPOKUBAHHSI OIHIECIO CiM €10 KIHKU Ta 4O0-
JoBika 0e3 1UTI00y He € MiCTaBOO JUII BAHUKHEHHS Y HUX MIpaB Ta 000B’s3-
KiB nozpyxoks. OnHak, y ct. 74 CK Ykpainu BU3HaY€HO, 1110 SKIIO KiHKa i 4o-
JIOBIK MPOXKHUBAIOTH OJHIEIO CIM’ €10, ajie He epeOyBatTh Y MUTFO01 Mixk COO0I0
abo B Oyab-KOMY iHIIOMY IILTI001, MaiiHO, HaOyTe HUMHM 3a Yac CHUIBHOTO
MIPO’KMBAHHS, HAJICKUTh 1M Ha IMpaBi CHUIBHOI cyMicHOI BiacHocTi. HaOyBa-
I0Th TaKi 0COOM 1 B3a€MHI ITpaBa Ha yTPUMaHHS, sIKi HaJeKaTh MOAPYXIKIO (CT.
91 CK VYkpainn). Ha nepmmii mormisiz, Bka3aHi 0coOu MaroTh 00CST B3a€EMHUX
npaB Ta 000B’s3KiB MAIfHOBOTO XapaKTepy, AKUH JOPIBHIOE 00CATY MalfHOBUX
npaB Ta 000B’sI3KiB MOAPYXKs. TakuM YMHOM, HEOOX1THO po3idpaTHcs i3 Ci-
MEHHHMMH KaTeropisiMH «IIUTI00» 1 «(PaKTUYHI MITFOOHI BITHOCHHMWY, 1X CIIIJIbHI
Ta BIIMIHHI pUCH.

AHaJi3 ocTaHHIX Aocailkens i mybuaikaniii. Busnadeni kareropii 1o-
ciipKyBasin Taki ydeni sk: B. @. Macinos, 1. B. Kuninkosa, 3. B. PomoBchKa,
B. B. Hagron, B. K. AnTtomkina, B. I. bopucosa, f. B. HoBoxarchka Ta iH.

Buxkiaa ocHoBHOro marepiady. 3 npuiinattam CK Ykpaiau, ocoou (KiH-
Ka Ta YOJIOBIK), sIKi 02)Kal0Th CTBOPUTH CiM 10, MAIOTh MIpaBo Ha: 1) muIr00, 1
2) paxTryHi MUTFOOHI BIIHOCHHU (B CYCIIJIBCTBI MPUIHATO HA3UBATH IIUBLIb-
HUH 1UTI06»). 3pasy K CliJ 3a3HAYUTH, 110 TEPMiH «IMBUIBHHUNA HUTIO0» - 1€
HUTI00, 3apeeCTpOBaHUIl Yy BCTAHOBICHOMY 3aKOHOM mopsiaky. Tomy, e He
NPaBUIBHUNA TEPMiH, KM MOXKHA MOYYTH B CYCIUIBCTBI, MOBa i€ Mpo He
3apeecTpoBaHi BiIHOCHMHU Y BCTAHOBJICHOMY 3aKOHOM TOPSJIKY, OTXKE, O0CO-
OU TPOXKUBAIOTh 0€3 peecTpallii, TOOTO SIK BU3HAYA€ 3aKOH MPOKUBAIOTH O[1-
Hieo ciM’ero (daktuuni nUToOHI BigHocwan). 1. B. JXXwuminkoBa Bigmivana,

10 pakTHUHI TUTFOOHI BITHOCHHU 33 CBOEIO CYTTIO — 1€ MUTFOOHI BITHOCHHH,
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SK1 HEe MaloTh JEP>KaBHOTO BU3HAYEHHs Ta peecTpauii. BoHN Bin3HayaroThCs
CEpHO3HICTIO HaMIpIB CTOPIH 1 CIIPSMOBaHI Ha TPHUBAJIC CIIBKUTTS KIHKH Ta
4oJIOBiKa. Y 3B’S3KY 3 IIUM JJIsl TEOPii Ta MPAKTUKU BaXJIMBUM € BU3HAYCHHS
03HaK (paKTUYHUX MITIOOHUX BigHOCHH [1].

[e 3 yaciB pUMCHKOTO MTPUBATHOTO MPaBa iICHYBaB MPooOpa3 HakKTUYHOTO
nuTI00Y IMiJ] HA3BOI0 «KOHKYOIHAT», IKUW BU3HAYaBCS K CHIBKUTTS JJO3BOJIE-
HE 3aKOHOM, KOJIM Y YOJIOBiKa OyJIO BiZICYTHE Oa’kKaHHsI BCTYIIATH JI0 IILTIOQY,
a y )KIHKM — HaMmip HacJIilyBaTH COIliaJlbHE CTAHOBHUIIE 4YoJoBiKa. [lepiioro
JIepKaBoIo, SIKa HA 3aKOHOJABUYOMY PiBHI Bpery/roBajia MUTaHHS (GaKTUYHOTO
nonpyxoksi, Oyma IlIBemis. Ynepiie mpu3HaBaTd Taki BITHOCHHU MK YOJI0-
BIKOM Ta JKIHKOIO 3armovarkyBaB [{uBiapHUN Kojeke YKpainu B ctarTi 283, B
KOMEHTapi 10 Hei CKa3aHo: «3acilyroByIOTh OKPEMOTO PO3MIALy IpaBa ocil,
K1 mepeOyBarOTh Y TaK 3BaHUX (PaKTHYHUX BiHOCHHAX. OCKIJIBKH TaKi 0cOOH
POKUBAIOTh Pa30M 3 HaliMaueM 1 BeyTh 3 HUM CILJIbHE TOCIOAAPCTBO, BOHU
3a Cy[I0OBOIO MPAKTHUKOIO, IO CKJIaJach, BU3HAIOTHCA, SIK MPABUIIO, WICHAMU
ciM’1 1, TaKUM YMHOM, MAIOTh PiBHE ITPaBO Ha XUTI0BY Tutonty» (LK Ykpainu,
1971 pix). Lro Te3y moBTopuTh XKuTinoBuii kogaekc Ykpainu, y 1989 p. B crarti
64 pu BU3HAYEHHI MTOHATTS WieHa CiM 1.

[ToTim, He Ha3uBarOUN «(HAKTUYHI BiIHOCUHMWY, CTAaTT 17 3akony Ykpainu
«IIpo Bnacuicte» (BBP, 1991, Ne 20, ct. 249) 3akpinmia HaOyTe B pe3ynbTari
CIIJIBLHOT TIparli WICHIB CiM’1 K IXHIO CIUJIBHY CyMICHY BJIACHICTH (11e#i 3aKoH
BTpaTuB YMHHICTH Yy 2007 p.).

[Ticns mpuitHATTS bOTO 3aKOHY, a TaKoXK mocTaHoBU [lenymy Bepxos-
Horo Cymy Ykpainu Ne 20 Big 22 rpyass 1995 poky «IIpo cynoBy npakTuky y
CIpaBax 3a MO30BOM MPO 3aXUCT MPUBATHOI BIACHOCTI» CY[IHU MOYaIH 3aCTO-
coByBaru yacTuHy | ctarti 17 3akony «IIpo BlacHiCTh» y MaHHOBHX CITIOpax
0Ci0, sIKi POYKHUBAJIA OJTHIEIO CiIM’ €10, TOOTO SAKI 3HAXOAWIHCS Y (DaKTUIHHUX
NUTFOOHKUX BITHOCHHAX, a Micsa HaOyTTs: YuHHOCTI CIMEHHHMM KOJIEKCOM CTalln
BHU3HABATH MpaBa (DaKTUIHOTO MOIPYXOKS HA MaifHO Ha mijacTaBi ctarti 74 CK
VYkpainu.

dakTryHl NUTIOOHI BiqHOCHHU Oynmm Bu3HaudeHi 1 Komekcom mpo ciM’to,
omiky, mur06 PCOCP Bix 19.07.1926 p., a Takox Ykazom Big 08.07.1944 p.,
BIJIMOBITHO 10 sKkuX Lle# mmro0 mpupiBHIOBABCS 70 3apEECTPOBAHOTO, BiIIO-
BiJIHO, 1 MaifHO, Ha0yTe B TAaKOMY IITI001 BUZHABAIOCS CHIJIBHUM, HACTyTAIO
IIPaBO Ha CTATHEHHS aJIMEHTIB, Ha OfICpKAHHsI CIIAJKY IMICIS CMEPTi OIHOTO 3
TAKOTO MOAPYKS, Ha TICHCIIO Ta 1HIIIe. 3 MPpUUHAITTSIM yKasy Big 10.11.1944 p.
TakKe MPaBo BTPavanocs, SKIIO «IUTI00» He OyB 3apeecTpOBaHUIA.

BepxoBuwuit Cyn Ykpaiau B cBoili moctanosi Bix 20 mrotoro 2012 p. Bu-
3HAYWB, (PAKTUYHI NUTFOOHI BITHOCHHU TaK, KOJIM YOJIOBIK 1 )KiHKa He Tepely-
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BalOTh Y OyZIb-SIKOMY 1HIIIOMY ILTIO01 Ta MK HUMU CKJIAJIUCS yCTaJCH] BITHO-
CUHH, 110 MPUTAMaHHI MOJPYHIKIO.

Bunukae nmuTaHHsS 9M MOKHA Ha OCI0, sIKI TPOXKUBAIOTh OJTHIEIO CIM’ €0,
ajie He mepeOyBaroTh y MUTH001 MK 0COOO0K0 3aCTOCOBYBATH MPABOBHI CTaTyC
MOAPYAKS?

Ha nie mutanns we Oymo 6 BianmoBifi, sikiio 6 cBoro vacy 3. B. PomoBchka
(aBropka HOBOoro CK Vkpainu) He mosicHuiIa HacTymnHe: «Po3BUTOK Haioro
3aKOHO/IAaBCTBA Ma€ WTH HE MIJSXOM HAJAHHS JKIHII Ta YOJOBIKY, K1 CIIBHO
MPOXKUBAIOTH 0€3 MUTI00Y, IpaB Ta 000B’A3KIB MOAPYXOKS, a HAJaHHS iM IMpaB
Ta 000B’SI3KIB, IK 0c00aM, sIKi IPOKUBAIOTH OfHI€I0 ciM’eto. L1 mpaBa MOXKYTh
OyTH TOTO)KHMMH 32 3MICTOM. .. aJI€ MiICTaBU X BAHUKHEHHS € PI3HUMU [2, C.
68-69]. Ha nie mosicaenns 1. B. JKumiakoBa 3a3Hauana, 110 SKIO PO3BEPHYTH
nosicieHHsa 3. B. PoMOBCBKO1, TO BOHO BUIVIsSIIaTUME HACTYIHUM YHHOM: a)
JKIHKa Ta YOJIOBIK, SIKI IPOKUBAIOTh OJHIEIO0 CIM’€r0 0e3 MU0y, HE MaroTh
mpaB Ta 00OB’SI3KiB MOAPYX¥Ks;, 0) BOHM HaOyBalOTh MpaB Ta 00OB’SI3KIB SIK
oco0u, sIKi MPOXKMBAIOTh OJHIEIO CIM’€10; B) 3araJiIbHUX MpaB Ta 00OB’sI3KiB
0Ci0, sIKi MPOYKUBAIOTH OJHIEIO CIM €10, HE ICHYE; T) TOMY ITpaBa Ta 000B’ I3KH
JKIHKH Ta Y0JIOBiKa, K1 MPOXXUBAIOTh OJTHIEIO CiM’ €10 0e3 MUTI00Y, 301raroThes
3 MpaBaMM Ta 000B’ sI3KamMu oapy#oks [ 1, c. 87].

3a3Ha4yeH1 aBTOPHU MOCTIMHO OMEPYIOTh KaTeropiero «cim’s». CiM’s - 11e
rpymna Jroaei, ki CIUIbHO MPOXKUBAIOTh, OB’ I3aHUX 0COOUCTO-CIIOP1THEHOIO
ONMM3BKICTIO (MTOAPY KK, OaTbKH, MITH Ta iH.). Taka OJU3bKICTh BUHUKAE TO-
JIOBHUM YMHOM Ha OCHOBI B3a€MHOI JTFOOOBI YOJIOBIKa 1 )KIHKH, SIK1 BCTYIAIOTh
B LLTIO0 /7151 32I0BOJICHHS IPUPOIHOI MOTPEeOU HAPOIKEHHS 1 BUXOBAHHS [Ii-
teii [3, ¢. 11]. V ciM’1 nmronrHa 3HaXOAUTH 3a10BOJICHHS CBOTM OJIBIYHHM ITpar-
HEHHSM JI0 0COOMCTOrO IACTS, O AOCATHEHHS MPEKPACHOTO 1 MiJHECEHOTO.
[Ir00, ciopiAHEHICTH 1 Ha M1l OCHOB1 0COOKMCTa MPUXUIBHICTh — IEMEHTYIO-
YUl TOYaTOK CIMEMHOTO cor03y. BOHM MOPOMKYIOTH Taki pUCH Ta 0COOIUBOCTI
BIIHOCHH MIX HOTO WICHaMH, SIK B3a€EMHa TypOOTa, JOMOMOTa 1 MiATpUMKa
oJlvH oxHoro [3, c. 11].

Cnin 3a3naunty, 1o B CK YkpaiHu Briepiine MiCTUTBCS OKpeMa CTaTTs
MpHUCBsiUCHA «CIM’T». B eTUMONOTiYHOMY CIIOBHUKY «CIM’$1» TOXOIUTH BiJ
CJIOBa «ChEM», 110 O3HAYA€ «POOITHHK, Ciyra, AoMouasnenby [1, ¢. 374]. Bin-
noBiHO 10 cT. 3 CK Vkpainu ciM’s € MepBHHHUM Ta OCHOBHHM OCEPEIKOM
cycnibeTBa. CiM’I0 CKIIaIal0OTh 0COOH, SIKI CIUTBHO MPOKUBAIOTh, OB’ S3aH1
CHIJILHUM MTOOYTOM, MalOTh B3a€MHI IpaBa Ta 000B’a3ku. CiM’s1 CTBOPIOETHCS
Ha MicTaBl MIT00Y, KPOBHOTO CTIIOPITHEHHSI, YCHHOBJICHHS, @ TAKOX Ha THIIMX
MiJCcTaBax, He 3a00POHEHUX 3aKOHOM 1 TaKHX, 10 HE Cynepedarb MOpaJIbHUM
3acajaM CycriibcTBa. TOOTO B IIbOMY TIOJIO’KEHHI 3aKOH 1 mepeaoadae (paxTud-
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Hi IUTFOOH1 BITHOCHHHU, SIK1 MIAMAIA0Th i KaTeTopiro CiM’i, a came: CITIJIbHE
MPOXKUBAHHS YOJIOBiKa 1 )KIHKH;, CIIJIBHUN MOOYT; B3a€EMHI IIpaBa Ta 000B’s3-
KU.

CynoBa ImpakTHKa TPAKTY€ O3HAKHU CITUTLHOTO MPOKMBAHHS CiM’ €0 TAKHM
YHHOM: YOJIOBIK Ta JKIHKa MPOXXUBAIOTh Pa30M; BEIyTh CIIJIbHE roCroiap-
CTBO; MAKOTh €IMHUI OIOIKET.

TpuBaicTh CHiILHOTO MPOKUBAHHS SIK KPUTEPii HAsIBHOCTI CiM’1 Ha 3a-
KOHOJIABYOMY PiBHI HE BU3HAYCHUH, 1110 MOKe Oy TH CITIPHUM MOMEHTOM 3 TOY-
KM 30pYy KBasiikariii B3a€MUH MOAPYXOKs. BumaeTbes, M0 Takuii CTPOK Mae
OyTH IOCTaTHIM JJISI TOTO, III00 CTBEPIXKYBATH, IO MiXK YOJIOBIKOM Ta KIHKOIO
CKJIAJIUCS yCTaJICH] BITHOCUHHU, SIK1 MPUTAMaHHI MOAPYXIKIO.

Bapto Haromocury, 1o oHe JHIIE CIUTbHE MPOXKUBAHHS HE € IOCTATHIM
JUTSl BU3HAHHS (PAaKTUYHOTO TOAPYXKXKS CIM’ €0 0e3 HasSBHOCTI 1HIIMX O3HaK
ciM’i. HasBHICTh CITIJIBHUX AITEH Ta B3a€MHI IIpaBa Ta 000B’I3KH (DAKTUIHOTO
TOAPYXOKS, 110 BUHUKAIOTH y 3B’S3KY 3 iXHIM HapO/DKEHHSIM (BUXOBaHHS Ta
yTPUMaHHS JIITeH) TaKOX MOXKYTh CBIIYHUTH MPO TE, IO MK YOJIOBIKOM Ta
JKIHKOIO CKJIAJIUCS YCTaJCH] BITHOCHHH, IO MTPUTAMaHHI MOAPYKIKIO.

TaxuM uHOM, 0COOH, K1 MPOKUBAIOTH OTHIEIO CIM’ €10, ajie He iepeOyBa-
I0Th y NIUTI001 Mi’ COOO0 HE BBAXKAIOTHCS TOAPYIKSIM, OJJTHAK HA BU3HAYCHUX
0Ci0 3aKOH TOKJIaJlae B3a€MHI MalHOBI mpaBa Ta 000B’s3ku. [1{omo Hemaii-
HOBHX IIpaB Ta 000B’SI3KiB, TO CIIiJ 3a3HAYMUTH, 110 3aKOH 3BUIBbHSE 3a3HaYeC-
HUX OCi0 BiJ 000B’SA3KOBOTO 3IMCHEHHS Cy0 €KTHUBHHUX MpPaB Ta BUKOHAHHS
Ccy0’eKTUBHHMX 00OB’SI3KIB, SIKi MOJKYTh BUHUKATH BIJIHOCHO OJIMH oaHOTO. Ha
MEPIINA MO, TUTF00 Ta (PaKTUYHI BITHOCHHU AYXKE CXOXI, 1 HABITh B Cy-
CIIJIBCTBI MOJKHA ITOYYTH BiJ MOJIOZ1 pO3MOBH, III0 B3araji He MOTPiOHO yKIia-
JIaTH 1LTF00, MOKHA MTPOKUBATH Pa3oM 0e3 peecTpallii i Ipu 1[bOMY BBaXKaTH-
csl, SIK TIOJPYXOKS 3 B3a€EMHUMH TMpaBaMu 1 000B’si3kaMu. Po3oepemocst O1tbin
PETENBHO 3 UM PO3YyMIiHHSIM.

ITak, 3aKOH TepeBaKHO OXOPOHSE TpaBa 0cCi0, AKi mepeOyBaroTh y 3ape-
ecTpoBaHOMY HLTIO01. [leit BUCHOBOK pOOWTHCS 3 aHai3y HOPM CIMEHHOTO
3aKOHOJIAaBCTBA, B SIKOMY IEPEBAYKHO BU3HAUYAIOTHCS OCOOMCTI HEMAHOBI Ta
MaiHOBI CiMEHI TpaBa MOAPYXKXKs, TOOTO 0ci0, sKi mepeOyBarOTh y 3apee-
cTpoBaHOMY HUTIOO01. | AeKibka MOCHIIaHh MOXKHA 3yCTPITH CTOCOBHO 0Ci0,
AK1 mepeOyBaroTh y (akKTUYHUX NUTFOOHUX BimHOcuHAx. Ll kareropii ociod
CBOI MpaBa MOTPiOHO TOBOIUTH, SIK IPABUIIO, Y CYZIOBOMY TIOPSIIIKY, Ha BIIMIHY
BiJI TTOAPY>KKS, TTpaBa Ta 00OB’SI3KM SKHUX MPSAMO TependayeHo y 3aKkoHi. Tak,
HAMpPHUKIA;

1) y BUnaaKy, Koy MaitHo, nmpua0aHe (pakKTUIHUM TOIPYAOKIM 32 CIiTb-
Hi KOIITH, OPOPMITFOETHCSI HA KOTOCh OJHOTO. SIKIO MpH 3apeecTpoBaHOMY
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nuTt001 11e He Ma€ IOPUUYHOTO 3HAYCHHS, TO 32 YMOB «(aKTUYHUX IUTFOOHUX
B1JIHOCUH» Ma€, 1 BOHO IOCUTh BeJuke. MaitHo, oopmIiieHe Ha OHOTO 3 ydac-
HUKIB (paKTUYHUX BITHOCHH, € BUKJIIOYHO HOT0 MaiHOM, TOOTO (haKT TpPOXKH-
BaHHS CIM’€I0 HE BU3HAYCHUI, peKUM MaiiHa — MPHUBAaTHA BIACHICTH 0COOH,
sKa € HabyBaueM MaifHa. /[pyra cTopoHa mpaBa Ha Take MaifHO HEe Ma€ TpaBa,
JIOKH HE JIOBEZIe B CyJA0BOMY MOPSAKY, 1110 BOHO € cribHUM. Ha miaTBepaxeH-
Hs 11boMy ¢akty, BepxoBuuii Cyn Ykpainu B cBOil moctanoBi Bix 20 maroTo-
ro 2012 p., 3a3Ha4MB, IO JJIs BU3HAUCHHS OCIO SK TaKuX, IO MepeOyBatoTh
y (aKTHYHHUX NMUTFOOHUX BiJHOCHHAX, JJISi BUPIMIEHHS MAWHOBOTO CIIOPY Ha
mizcrasi cT. 74 CK Vkpainu, cy TOBUHEH BCTAHOBUTH (DAKT MPOKUBAHHS Of1-
HI€IO CIM €10 YOJIOBIKa Ta KIHKM 0€3 MUTI00Y B MEPioJl, IPOTATOM SIKOTO OYJ10
npua6aHo cripHe MaiHO. [1ix yac ykiaaaeHHs OIHIE0 3 0¢i0, 10 MPOKUBAIH
CiM’€10, CTOCOBHO CIIIBHOTO MaifHa IOTOBOPY, KK TOTpedye HOTapialbHOTO
MOCBIUEHHS 200 JepKaBHOI peecTpallii, 3rojia IHIIOTO HE BUMAraeThCsl.

[Tpu 3apeecTpoBaHOMy NITIO01 Taka 3roJia HE TITbKA BUMAra€eThes, ajne i
Mae OyTH HaJIC)KHUM YHMHOM odopmiieHa (HOTapiaabHO 3aCBiTUcHA);

2) 3a HEOOXI1THOCTI IMOAUTY MaifHa, HAKUTOTO ITi]T Yac MPOYKUBAHHSI OJTHI€I0
ciM’ero 0e3 IUTI00Y, Ta HEAOCSITHEHHS 3TO/IN IIJITXOM YKIJIaIeHHS! HOTapialbHO
MOCBITYEHOTO JJOTOBOPY, HEOOX1THO 3BEPHYTHUCS JI0 CYAy 3 MTO30BOM PO BU-
3HaHHS (aKTy TMPOKUBAHHS OJHIEIO CIM’ €10, BU3HAHHS MaiiHa CITUILHOIO CY-
MICHOIO BJIACHICTIO/BU3HAHHS IMpaBa BIACHOCTI Ha 1/2 4acTUHY IIbOTO MailiHa
Ta TOJIIJT TAKOTO MalHa/BU3HAYCHHS YAaCTKHM Y CHUIbHIN CYMICHIM BJIACHOCTI/
CTSITHEHHS TPOILIOBOi KOMITEHCAIlIT 32 YaCTKY y CIIUILHOMY MaifHi.

VY 1mo30Bi HEOOX1HO JOBECTH, IO OCOOU Y MEBHUI MPOMIKOK Yacy Mpo-
YKUBAJI OJTHIEIO CiM’ €0 1 HaOy/Iu B 1€l Yac MaiftHO, sIKe BOHHM 0a)KaroTh IOJi-
nuTy. JlokazamMu mMpokuBaHHS OAHIEIO CiM’ €0 MOXYTh OyTu: AoBiaku JXKEO,
peecTpariiHui 3anuc y MacrnopTi, MOKa3aHHS CBiAKIB, IKI MOXKYTh ITiITBEP/IH-
TH (aKT CIUIBHOTO POKUBAHHS, INCTYBaHHS | 1HIIIE. MaTepiaibHy TiATPUM-
Ky MO)KHa JIOBOJIUTH JOKYMEHTaMU (CIiJIbHA CIUIaTa paxyHKiB, o(hopMiIeHHS
KpEIUTY TOIIIO).

Tax, pimeHHsIM 3amimuIbKoro paifonHoro cyay Bin 31 rpyaas 2013 poky
3a70BoJIeHO T1030B Bucoripkoi JI. JI. 1o Buconpkoro M. C. npo BU3HaHHS pa-
Ba BJIACHOCTI Ha )2 YaCTHHY KBApTHPH SIK 00’ €KTa CIIIbHOI CyMiICHOI BJIacHO-
cTi noapy»xxs. Cy BUXOAUB 3 TOTO, 110 CIipHA KBapTHpa HabyTa CTOPOHAMHU
i1 9ac nepeOyBaHHS CTOPIH Y (aKTUYHUX NUTFOOHUX BIIHOCHHAX BIOBITHO
1o ct.74 CK Ykpainu.

OpnHak, KoJeTisl Cy/UIiB He MOroArIach 3 TakkuM BUCHOBKOM 1 20.02.2014
POKY yXBaJluja HOBE PIIICHHS, SIKUM CKacyBaJsla PIillIEHHS MICIIEBOTO Cyay 1
B1IMOBMJIA TIO3MBAYIll Y 3a/I0BOJICHHI MO30BHUX BUMOT MPO MO KBAPTHPH.
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[Ipu mpoMy Kouteris Buxoauia 3 Toro, 1o cT. 74 CK VYkpainu, Ha siKy mocJia-
JUCH TIO3WBaYKa Ta cyi, HaOyna ynHHOCTI 3 2004 poky, a cripHa KBapTHpa
npuabana y 1992 pori. TakuM 4WHOM, TPaBOBITHOCUHU, SIKI BUHUKIN MIXK
CTOpPOHAMU MOBHMHHI PETYIIOBATHCh HOPMaMH 3aKOHY, SIKUI J1sIB Ha TOU Yac, a
came 3akoHoM Ykpainu «IIpo BiacHicTh», 3a 3MICTOM SIKOTO MaifHO, IpUI0aHe
BHACJIIJIOK CITUTBHOI Mpalli 4eHIB CiM’1 € iX CIUJIBHOI0 CYMICHOIO BJIACHICTIO,
SIKILIO 1HILIE HE BCTAHOBJICHE MUCHMOBOIO YTO/I0I0 MK HUMH;

3) mpoXXKUBaHHS OJTHIEIO CIM €10 KIHKHM W YosoBiKa 6e3 muroly He € mif-
CTaBOIO JJI1 BUHMKHEHHS y HHMX IpaBa Ha CMaJIKyBaHHS 3a 3aKOHOM Y Iep-
iy yepry (1. 21 mocranoBu [Inenymy BCY Ne7 Bin 30.09.2008 «IIpo cymoBy
NPAaKTHKY Yy CIpaBax Mpo CHaJKyBaHHs»). ToOTO, OMH 13 MOAPYKKS BHU3HA-
€THCS CIAJKOEMIIEM 3a 3aKOHOM, JIMILE SIKIIO BiH mepelyBaB y 3apeecTpo-
BAaHOMY IILTIO01 3 MOMEPIIOI0 0CO00I0, MPUUOMY MPABOBE 3HAYCHHS TYT MA€
(akT mepeOyBaHHS B 3apeECTPOBAHOMY U001, a HE HASBHICTh (DAKTUIHHUX
NuIFOOHUX BiHOCHH. Oco0y, sika IpOKMBaja 3 TOMEPIIMM OIHIEIO CIM’ €10, 3a-
KOHOJIaBIIEM B1JIHECEHO @K JI0 YETBEPTOI UEPI'H CMAJKOEMIIIB 3a 3aKOHOM. [[o
TOTO K, 100 MOTPAUTH O YETBEPTOi YEPTrH CHAAKYBaHHS, O0OB’SI3KOBUM €
nie ¥ nMpoXXKUBaHHS 31 CMAJKOAABIIEM CIM €0 HE MEHIIE 11’ ITH POKIB JI0 Yacy
BIIKPUTTSI CIIA IIMHU.

3rigHo 3 4. 2 cT. 1259 11K Ykpainu dhiznyna ocoba, sKa € CragKoeMIIEM 3a
3aKOHOM HACTYITHUX Yepr, MOXKeE 3a PIIIEHHSM CYly OJIep>KaTH MpaBo Ha CrHaj-
KyBaHHS pa3oM 13 CaJIKOEMIISIMU Ti€1 UeprH, sika Ma€ MpaBo Ha CMaJIKyBaHHS,
3a YMOBH, 1[0 BOHA MPOTATOM TPUBAJIOTO Yacy OMiKyBaJiacsi, MaTepialibHO 3a-
Oe3neuyBalia, HaJjaBajia iHIIy JOTIOMOTY CIaJAKO/IaBIIEBl, SIKUW yepe3 MOXUITH
BIK, TSDKKY XBOPOOy a00 KamnTBo OyB y Oe3rmopagHoOMy cTaHi. TaKuM 4HHOM,
3a HasBHOCTI 00cTaBWH, BKazaHux y cT. 1259 K Ykpainu, 4onoBik (3kiHKa),
10 IPO’KHUBAJU CIUIBHO 31 CIAIKOJABLIEM OJHIEI0 CIM’ €0, MOXKYTh OTPUMATH
IIPaBO Ha CMAJKyBaHHS pa3oM 3 CHAJKOEMIUSAMHU momepeanix uepr. Crip mpo
TakKe MPaBO BUPIIIYBATUMETHCS B CYIOBOMY MOPSAKY.

BucnoBku. Hezpaxarouun Ha Te, 1m0 3akoHoaasells BBiB y CK Ykpainu ka-
TEropito 0ci0, sIKi MPOKUBAIOTH OJTHIEIO CIM’ €10 alie He mepeOyBaroTh Y ILUTI001
MK c00010 («(haKTHUHI NUTIOOHI BITHOCUHMWY), B TIEBHUX Tepen0adeHux 3a-
KOHOM BHIaJIKax MPUPIBHIOE 11 10 Kareropii «uuioly», OAHAK, Ha MPAKTHII
MIOMITHA TIepeBara, Bce TaKH 3apeecTPOBAHUX HMUTIOOHUX BiIHOCHH.

[Ilomo ¢hakTHYHKUX MUTFOOHUX BITHOCHH, TO BCi Aii, 10 OyAyTh BUNHATUCS
0co0amu, sIKi CITITBHO MTPOYKUBAIOTh, aJI€ HE MepeOyBarOTh y IIIT001 MK CO0010
10710 HAOYTTS CIIUJILHOTO MaifHa TOBUHHI OyTH HaJICKHUM YHHOM 0hOpMIIEHI,
JUISL TOTO, 11100 B MOJAIBIIOMY CIPOCTUTH MPOLIEAYPY MOILTY CHUIBHOTO Mai-
Ha BU3HAYCHHUX KaTeropiit 0ciod.
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1106 Ta daxrtuyHi HUTFOOHI BITHOCHHHY (CIIJIbHI Ta BIIMIHHI PHCH)

1. Family Code of Ukraine: Scientific and Practical Commentary / Ed. L V.

Zhilinkova. X .: Xylon, 2008. 855 p.

2. Romovska Z. V. Family Code of Ukraine: Scientific and practical commentary.
K., 2006. P. 68-69.
3. Tsyganenko G. P. The etymological dictionary of the Russian language. K.,

1989. P. 374.

4. Kharkiv civilian school: Anthology of family law: monograph / under the
general. ed. prof. I.V. Spasibo-Fateeva. Kharkov: Right. 2013. 240 p.

Jlantesa M. 1. Ill1106 Ta pakT4Hi 11I00HI BitTHOCHMHM (cNVIBHI Ta BiAMiHHI
pucu)

3 npuiiaaTTsim CiMeltHOTO Kojiekey YKpainw, ocoOu (KiHKa Ta JOJIOBiK), sIKi Oa-
YKAIOTh CTBOPHUTH CiM 10, MalOTh MpaBo Ha: 1) mumo0, i 2) ¢hakTu4HI NUTFOOHI BiAHO-
CHHH.

Oco0wu, sKi TIPOKMBAIOTh ONIHIEIO CiM €0, aje He mepeOyBaloTh y MUT00i MiX
co00r0 HE BBAXKAIOTHCS MOAPYOKSAM, OIHAK HAa BH3HAYCHUX OCIO 3aKOH MOKIAIae
B3a€MHI MaifHOBI mpaBa Ta 000B’s3ku. 11lo70 HEMailHOBUX TpaB Ta 000B’SI3KiB, TO
CJI1JT 3a3HAYMTH, 1110 3aKOH 3BIJIBHSIE 3a3HAY€HUX 0C10 BiJl 000B’I3KOBOTrO 311MCHEHHS
Cy0’€KTHBHUX TpaB Ta BUKOHAHHS Cy0’ €KTUBHUX O0OB’SI3KiB, SKi MOXXYTh BUHUKATH
BiIHOCHO ofiH ontHOTO. Ha mepmmii morisia, nomod Ta (GakTHYHI BIIHOCHHH TyXKe
CXOXI, 1 HaBiTh B CYCITIJILCTBI MOJKHA TIOYYTH BiJl MOJIOZIi PO3MOBH, IO B3arajii He
MOTPIOHO YKIIaZaTH TITI0, MOYKHA TIPOYKUBATHA Pa3oM 0e3 peecTpartii i mpu oMy
BBAKATHUCH, SIK TOAPYOKS 3 B3AEMHUMH IIpaBaMU i 000B’ I3KaMH.

VY crarTi A0BEACHO, 10 HE 3BaYKAIOUW Ha Te, M0 3aKOHO/IaBels BBiB y CiMelHMit
KOJIeKC YKpaiHu KaTeropiro oci0, siki MpoXKUBaIOTh OHIECIO CiM €10 aje He mepedyBa-
I0Th y UTI001 Mi’K c00010 («(akTHuHi NUTFOOH] BiIHOCHHIY), B TIEBHUX Tiepea0ade-
HHUX 3aKOHOM BHIAJKax MPUPIBHIOE 11 10 KaTeropii «Iumody», OaHaK, Ha IMPAKTHI
MIOMIiTHA IIepeBara, Bce Takd 3apeeCTPOBAHUX NUTIOOHUX BiTHOCHH.

omo dhakTnyHUX MUTFOOHWX BiTHOCHH, TO BCi [Iii, 0 OyIyTh BUWHSATHUCS OCO-
Oamu, SKi CITBHO MPOXKUBAIOTH, ajie He TepeOyBaroTh y NITH001 MK COOO0FO 00
HaOyTTs CHUTBPHOTO MaliHa TIOBHHHI OyTH HaJIe)KHUM YHHOM O(GOpPMIIEHI, /IS TOTO,
mo0 B MOAANBIIOMY 3MPOCTUTH MPOLEAYPY MOALTY CIUIBHOTO MaifHa BH3HAUYCHUX
KaTeropiit ocil.

KarouoBi caoBa: nmurro0, (akThyHi NDTFOOHI BiHOCWHM, TpaBa, OOOB’S3KH,
CITbHA BIIACHICTH, IPUBATHA BIACHICTD.

Lapteva M. I. Marriage and actual marriage relations (common and
distinctive features)

With the adoption of the Family Code of Ukraine, persons (women and men)
who wish to establish a family have the right to: 1) marriage, and 2) actual marriage
relations.

Individuals living with one family, but not married to each other, are not considered
spouses, however, in certain persons, the law imposes mutual property rights and

obligations. Regarding non-property rights and obligations, it should be noted that
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the law exempts the said persons from the mandatory exercise of subjective rights
and the exercise of subjective obligations that may arise in relation to one another. At
first glance, marriage and actual relationships are very similar, and even in a society
you can hear from young people that they do not have to marry at all, you can live
together without registration and at the same time be considered as a marriage with
mutual rights and responsibilities.

The article shows that despite the fact that the legislator has introduced into
the Family Code of Ukraine the category of persons living with one family but not
married to each other («actual marriage relationsy), in certain cases provided for by
law, equates it to the category «Marriage», however, in practice has a significant
advantage, nevertheless registered marriage relations.

With regard to actual marriage relations, all actions that will be committed by
persons who are living together, but not married to each other in relation to the
acquisition of joint property, must be duly executed in order to further simplify the
procedure for the division of joint property of certain categories of persons.

Keywords: marriage, actual marriage relations, rights, responsibilities, common
property, private property.
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KOPMOPATUBHI OOTrOBOPU Y
TOBAPUCTBAX 3 OBMEXEHOIO
BIOMNOBIOAJIBHICTIO TA AKUWIOHEPHUX
TOBAPUCTBAX: OO NPOBJIEMHU

CniBBIAHOLWEHHA

YIK 347.721:(347.725+347.724)

BepxoBna Pana Ykpainu 23 6epesns 2017 poky npuitHsuia 3akoH YKpaiHu
«IIpo BHECECHHSI 3MiH J0 JICIKUX 3aKOHOJIABYMX aKTIiB YKpaiHH 00 KOPIIO-
paTUBHUX JIOTOBOPIB» (Hamali — 3aKOH MPO KOPIOpaTUBHI 1oroBopu). I1iamu-
caHui gaHui 3akoH OyB Jemto mi3Himie i Tiabku 18 mrororo 2018 poxy HabpaB
YUHHOCTI.

3a3HaueHnil 3aKkoH nependadac MOKIUBICTh YKIAJACHHS KOPIIOPATHBHUX
JIOTOBOPIB MIXK aKIiOHEpaMH aKI[IOHEPHUX TOBAPUCTB 1 yHaCHUKAMH (3aCHO-
BHHUKAMM) TOBApPUCTB 3 OOMEKEHOIO BIJIMOBIAAIBHICTIO 3 METOK BpPETYJIIO-
BaHHs 1XHBOI CHUTBHOI JiSTTLHOCTI, Ha/JIa€ MOXKJIUBICTh ISl MIHOPUTAPHOTO
aKlioHepa/y4acHUKA BIUIMBATH Ha KJIIOYOBI MUTAHHS JiSJIHOCTI TOBAPUCTBA
Ta TapaHTye MOXKJIMBICTh KOKHOTO 1HBEeCTOpa B Oylb-KH MOMEHT BUHTH 31
CKJIaJly TOBapHUCTBA, TIOBEPHYTH CBOIO iHBECTHIIIIO Ta MPUOYTOK BiJl He.

[Tpo6nemu, moB’s3aHi 3 3aMPOBAHKEHHIM KOPIIOPATUBHHUX JTOTOBOPIB 110
3aKOHOJ[ABCTBA Ta KOPIOPATHBHOI MPAKTHKH JIOCHIKCHO Y HAyKOBHX IIpa-
X Takux BigoMux yueHux, sk B.I. bopucosa, B.A. BacunbeBa, B.B. Ba-
cunbeBa, O.M. Binnuk, O.I1. Bixpos, H.C. I'nycs, A.B. 3emnicko, O.1. 303y-
nsk, FO.M. XKopuokyii, O.P. Kibenko, O.0. Kot, B.M. Kpasuyk, [.B. Jlykauy,
B.B. JIyup, .M., 1.B. Cniacu6o-®@areeBa, T.b. llItum, O.C. SIBopchka Ta iH.

[Tompu Te, mo O6araTo 3 MUTaHh KOPIIOPATUBHUX JOTOBOPIB OYyJIM TIpe-
METOM HHU3KUA HAyKOBUX PO3BIIOK, BIACYTHE KOMIUICKCHE TOCIIIKCHHS ITI€]
Kareropii 1, sSIK HACJIJIOK IIbOTO, BIJICYTHS €IMHA KOHIICTIISl KOPIIOPATHBHO-
TO JIOTOBOPY. 3a3HAa4eHE CBITYUTH MPO HEOOXIAHICTH CUCTEMHOTO MiAXOMy Y

JOCITIDKEHHSAX HUBUIBHO-TIPABOBOTO PO3YMIHHS KOPIOPATHBHOTO JOTOBOPY
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3 ypaxyBaHHSIM OCTaHHIX 3MiH y 3aKOHOJIAaBCTB1 Ta CyJIOBIH CHUCTEMI, 3yMOB-
JICHUX, 30KpeMa, MparHeHHsAM YKpaiHM 1HTErpyBaTUCS 0 €MHOTO €BPOIIEH-
CBKOTO MIPOCTOPY.

OTxe, aKTyaJbHICTh TEMH JTOCIIPKCHHS 3yMOBJIEHA TIOTPEOOI0 y OCTi-
JOKEHHI KOPIIOPaTUBHOTO JOTOBOPY, HOTO poJli Y 3aXHUCTI KOPIIOPATUBHUX MTPaB
13 BpaxyBaHHSIM €KOHOMIYHHUX 1 TPaBOBUX MEPETBOPEHb B YKpaiHi, SKI BUMa-
raloTh IHTETPYBaHHS Y CBITOBE EKOHOMIYHE 1 TPAaBOBE CITIBTOBAPHUCTRBO.

3aKoH MMPO KOPIOPATHUBHI I0TOBOPU BBOAUTH B YKPATHCHKE 3aKOHOJABCTBO
HU3KY HOBHX IPABOBUX 1HCTUTYTIB:

1. JloroBip mpo peasi3aliiro mpaB y4acHHUKIB (3aCHOBHHKIB) TOBAPUCTBA 3
00MEKEHOI0 BIIIIOBIIAIBHICTIO.

3a 10TOBOPOM IMPO peaiizalliio MpaB yYaCHUKIB (3aCHOBHHUKIB) TOBapH-
CTBa 3 OOMEXKCHOIO BIAMOBIMANBHICTIO (HaJgadi — KOPIOPATUBHUK JIOTOBIp
TOB) #ioro ctopoHu 3000B’A3YIOThCS peajTizoByBaTH y Croci0, mepeadadyeHui
JIOTOBOPOM, TIpaBa, sKi Ha/aloThCsA yYaCHUKaM (3aCHOBHHMKAaM) TOBAPUCTBA 3
00OMEKEHOIO BIJIMOBINANIBHICTIO, Ta/ab0 yTpUMYyBaTHCS BiJ peatizallii 3a3Ha-
YEHHX TPaB.

Kopmoparueaum goroopom TOB moke OyTu mepembaueHo 000B’S30K
CTOpIH: TOJIOCYBATH y CIOCIO, meperdayeHnid TOTOBOPOM, Ha 3arajibHuX 300-
pax yd4JacHUKIB (3aCHOBHHUKIB); MOTO/)KYBaTH NpHAOAaHHS a00 BiIUY>KCHHS
YaCTKH 3a 3a37aJieriib BU3HAUCHOIO I[IHOI0; yTPUMYBATUCS BiJ BIAUY>KEHHS
YaCTOK JI0 HACTaHHS BU3HAYCHHUX Yy JOTOBOpI OOCTAaBWH; BUMHATH 1HIII Iii,
MOB’sI3aH1 3 YIPaBIIHHSAM TOBAPHUCTBOM 3 OOMEXEHOKO BiMOBIAANIBHICTIO,
HOro MpUMMHEHHAM 200 BUIIIOM 3 HHOTO HOBOI IOPUAMYHOT OCOOH.

Kopnoparuauii morosip TOB Takox Moxke nepeadadaru ymMoBu abo 1o-
PSAIOK BU3HAYEHHS YMOB, Ha SIKHX YYacCHHK BIpaBi a0o 3000B’si3aHUM MpH-
n6atu abo MPOAATH YaCTKH Y CTAaTyTHOMY KarliTalli TOBApUCTBA Ta BU3HAYATH
BUITAJIKHM (SIK1 MOXYTh 3aJIC)KaTH YW HE 3aJICKATH BiJ JIIA CTOPiH), KO TaKe
npaBo a0b0 000B’s130k BUHUKAE. [IpeameToM koprnopatuBHoro gorosopy TOB
HE MOXYTb OyTH 3000B’s13aHHSI CTOPOHH JOTOBOPY T'OJIOCYBATH 3TiTHO 3 BKa-
3iBKamMu opraHiB ynpasmiHHsa TOB, 1mo10 4acToK sIKOTO YKJIaJIeHHWH JOTOBIp,
KpIM BHIAJIKIB, SKIO CTOPOHOIO TOTOBOPY € 0c00a, sika OJHOYACHO BXOIHTD
JI0 CKJIaJly OpTaHy ympaBliHHA ToBapucTBa. KopmoparuBuuii mporosip TOB
YKIIQJAETHCS B TUCHMOBIH (hopMi Ha BU3HAYEHUH CTPOK ab0 Oe3 BU3HAUCHHS
ctpoky. Koprioparusauii gorosip TOB € 060B’I3KOBUM TUJIBKH AJIT HOTO CTO-
piH. 3a 3araJIbHUM MpaBUJIOM, iHGOpPMAIIis TTPO 3MICT KOPIOPATUBHOTO JIOTO-
Bopy TOB He mignsrae po3KpuTTIO 1 € KoH}iaeHiHHO. OnHak iHpopmartis
po YKIJIaJeHHs KopropaTuBHOro gorosopy TOB nmoBuHHa OyTH moBigoMieHa
TOBAPUCTBY MPOTITOM TPHOX POOOUYUX THIB 3 JaTH HOTO yKJIaI€HHS.
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KopropariBHi 10roBopH y TOBAPUCTBAX 3 0OMEKEHOIO Bi/INOBIIAIBHICTIO Ta aKIIOHEPHUX TOBAPUCTBAX

Bynp-sikuit iHIIUKA TOTOBIp, YKIAAEHUH CTOPOHOIO KOPIOPATHBHOTO JI0-
ropopy TOB B nopy1ieHHst KOpIopaTUBHOTO JOTOBOPY, MOXKE OyTH BU3HAHUI
CYIOM HEIMCHUM 3a MO30BOM 3aiHTEPECOBAHOI CTOPOHHM KOPIIOPATUBHOTO
norosopy TOB y Bumajkax, skmo Oyae JA0BeIeHO, L0 iHIIa CTOPOHA 3a J10-
TOBOPOM 3Hajia a00 MOBHHHA OyJia 3HATH PO OOMEKEHHS, epeadadeHi Kop-
nopatuBHUM aoroBopom TOB. Ilopymensst kopnoparusHoro gorosopy TOB
He Moke OyTH IMiJICTaBOIO /ISl BU3HAHHS HENIHCHUMU PIllIeHb OPTaHiB yIpaB-
ninas TOB.

Taxum YuHOM, HaBITh YKJIaJI€HHS KOPIOPATUBHOTO JIOTOBOPY HE CTBOPIOE
0e3yMOBHUX MIJCTaB JJs1 BU3HAHHS HENIMCHUMU pIllIEHb OPTaHiB yIpPaBIiH-
Hsl TOBapuCTBOM. [IpoTe, B crity 0OMeKeHOCTi cy0’ €KTHOTO CKIIaay KOopIopa-
TUBHOTO JOTOBOPY, TaKi MOJIOKEHHS € JIOTTYHUMHU Ta OOIPYHTOBAaHUMH, KPIM
TOTO, ICHYE MOXKJIUBICTh TIepeN0aunTH 1HII eEKTUBHI 3aCO0M 3aXKCTY MpaB
YYaCHHUKIB.

VY pasi nopyueHHs KOproparuBHOTO joroBopy TOB, sikuM nependadeHo
000B’s130K y4acHUKa Mpuadatu abo MpoJIaTh 4acTKy y CTaTyTHOMY KamiTaui
TOB 3a 3a3manerib BU3HAYCHOIO IIHOIO Ta/a00 y pasi HACTaHHsS BH3HAUE-
HUX y JJOTOBOpP1 00CTaBHH, 3alHTEpECcOBaHa CTOPOHA KOPIIOPATUBHOI'O JOTOBO-
py TOB Moxe nopaTtu 10 Cyay 1M030B PO NPUMYCOBE BUKOHAHHS 000B’SI3KY
HUIAXOM 3000B’sI3aHHS CTOPOHH JIOTOBOPY MpHUAOaTH (IIPOJATH) YacTKy Ha
YMOBax, BU3HAYEHUX JOTOBOPOM.

Kopnoparusaum norosopom TOB moxyTh nepenbauarucs crnocodu 3a-
Oe3rneueHHs BUKOHAHHS 3000B’s13aHb 1 3aXOU IMBUIBHO-TIPABOBOI BiJIMOBI-
JAIbHOCTI 32 HEBUKOHAHHS a00 HEHAJIeKHE BUKOHAHHS TAaKUX 3000B’s3aHb
(BimmkoayBaHHS 30MTKIB, CTATHEHHSI HEYCTOMKH TOIIIO).

Kpenuropu ToBapucTBa Ta 1HIII TPETI 0COOU MOXYTh YKJIACTH JOTOBIp 3
yaacHukamMu TOB, 3a KM OCTaHHI 3 METOI0 3a0€3MEeUCHHS IHTEepPECiB Kpe-
JUTOPIB 3000B’A3yIOThCS peai30ByBaTH CBOI KOPIIOPATHUBHI MpaBa y Crocio,
nepeadaveHuii Joropopom, abo yTpumyBaTtucs (BIIMOBUTHCS) Bif iX peai-
3arlii, B TOMY YHCJi: TOJIOCYBaTH y CIroci0, mepeadadeHuii JoroBopoM, Ha 3a-
rajJbHUX 300pax YYaCHUKIB TOBAPHUCTBA; Y3TOMKEHO BUMHATH 1HIII Jii, TTOB’ -
3aHi 3 YIpPaBIiHHIM TOBapUCTBOM; MpuaOaBaTu abo BiIUY)KyBaTu YacTKU B
CTaTyTHOMY KaIliTajl 3a MEeBHOIO I[IHOIO YU 332 YMOBHM HAaCTaHHS BU3HAUYEHUX
y JIOTOBOpP1 OOCTaBUH; YyTPUMYBATHCS BiJ BIIUYKEHHS YaCTOK J0 HACTaHHS
BH3HAUYEHUX Yy JOrOBOPi 0OCTaBUH.

2. JIoroBip Mix aklioHepamMH

JloroBip Mix aKkIlioHEpaMH — II€ JOTOBIp, MPEIMETOM SKOTO € peasizaiis
aKliOHepaMU - BIACHUKAMHU MPOCTUX Ta MPUBLICHOBAHUX aKllii MpaB Ha aKiii
Ta/abo MpaB 3a aKIisIMH, Iepe10ayeHIX 3aKOHOAABCTBOM, CTaTyTOM Ta 1HILIHU-

MH BHYTPIIIHIMH JOKyMEHTaMH1 TOBAPUCTBA (Ha1ajIl — aKI[IOHEPHHI JJOTOBIP).
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3a 10roBOpOM MIX aKIliOHepaMu HOTO CTOPOHU 3000B’ I3yIOThCS peaizy-
BaTH y CIoCi0, mepeadayeHuii TakuM JOTOBOPOM, CBOI IpaBa Ta / abo yTpH-
MyBaTHCS BiJl peai3alii 3a3Ha4eHuX mnpas [2, ¢. 21]. 30kpeMa, BOHU MOXKYTh:
roJI0CYBaTH y CIOCi0, mepeadadyeHnuid TOTOBOPOM, Ha 3arajJbHUX 300pax akili-
OHEPIB; MOTOMKYBATH MPpUI0aHHS a00 BiAUYKCHHS aKIlii 3a 3a3/ajeriib BH-
3HAYEHOIO IIHOIO Ta/ab0 y pa3i HaCTaHHS BU3HAYCHUX Y JIOTOBOPI 0OCTaBUH;
yTPUMYBATHUCA BiJ BIAYYKEHHS akiliid JO HACTAHHS BU3HAYEHHUX Yy JIOTOBOPI
00CTaBWH; BUMHATH 1HIII [ii, TOB’s3aH] 3 yNPaBIiHHIM TOBapPHCTBOM, HOTO
MPUITMHEHHSM a00 BUIIOM 3 HHOTO HOBOTO TOBAPHUCTBA.

AKITIOHEpHHIA JOTOBIp MOXKe IepeadadaTyt yMOBH a00 TIOPSIOK BUSHAYCH-
HsI YMOB, Ha SIKMX aKI[iOHEep BIpaBi a00 3000B’s3aHuil mpuadaTy abo mpoaaru
akuii ToBapuCTBa, Ta BU3HAYATH BUMAAKHU (SIKI MOXKYTh 3aJI€KaTH YU HE 3ajie-
JKaTH BiJI JIi CTOPiH), KOJU Take paBo abo 000B’ 5130k BUHUKAE. [Ipeqmerom
aKIL1I0HEPHOTO J0TOBOPY HE MOXKYTh OyTH 3000B’S3aHHS CTOPOHH JOTOBOPY
TOJIOCYBATH 3T1IHO 3 BKa31BKaMU OPraHiB YIIpaBJIiHHA TOBAPHUCTBA, OO0 aK-
i} IKOTO YKJIaJIeHUH 1eil TOToBip, KpiM BUTIAAKIB, SIKIIIO CTOPOHOIO JOTOBOPY
€ 0co0a, fKa OTHOYACHO BXOJMTH JI0 CKJIaly OpraHy YIpaBlliHHS TOBapUCTBA.
AKITIOHEpHH TOTOBIp YKJIAIA€THCS B TUCHMOBIH (hOpMi Ha BUSHAUYEHUN CTPOK
a00 0e3 BU3HAYCHHS CTPOKY. AKITIOHEPHHH JTOTOBIp € 000B’S3KOBUM TLIBKH
JUTs ioro cTopiH. JIoroBip, SKUi CTOCYETHCS MpaB Ha akilii Ta/abo mpas 3a ak-
isSIMHU, YKJIQJACHUH CTOPOHOIO aKI[IOHEPHOTO J0rOBOPY B MOPYIIECHHS TaKOTO
JIOTOBOPY, MOKe OyTH BU3HAHUI CYIOM HEA1MCHUM 3a IM030BOM 3aiHTEpECOBa-
HOT CTOPOHHM aKIIIOHEPHOT'O TOTOBOPY JIMILIE Y BUTIAJIKY, SKIIO OyJie T0BEACHO,
10 1HIIIa CTOPOHA 3a BiJMOBITHUM JIOTOBOPOM 3Haja abo moBHWHHA Oyra 3Ha-
TH PO OOMEKEHHs, IepeadadeHi akIlIOHEpHUM T0roBOpoM. [Hdopmariis mpo
YKJIa/IeHHS aKI[IOHEPHOTO JOTOBOPY MOBUHHA OyTH MOB1IOMIJIEHA TOBAPUCTBY
MIPOTATOM TPbOX POOOUYHMX JHIB 3 1aTH Horo ykiaaeHHs. [Tyoniuae akiionepHe
TOBAPHCTBO PO3KPHUBAE iH(POPMAITiFO TIPO HASIBHICTH aKI[IOHEPHOTO JOTOBOPY Y
MOPSIJIKY, BCTAHOBJICHOMY JIJISl PO3KPHUTTS 0COONMHMBOI 1H(GOpMAIIiT TPO EMITEH-
Ta. 3a 3arajJlbHUM TPAaBWIOM, iIH(POpMaITis MPO 3MICT aKIIOHEPHOTO JOTOBOPY
HE TIIsIrae po3KPUTTIO 1 € KoHGiaeHiiHO. [TopyieHHs akIlioHEpHOTO J0-
TOBOPY HE MOKe OyTH MiACTaBOO ISl BA3HAHHS HEJIICHUMM PIllIEeHb OpTaHiB
toBapucTBa. Ocoba, sika BiMOBITHO J0 aKI[IOHEPHOTO JOTOBOPY HalyJa mpa-
BO BHM3HA4YaTH BapiaHT roJOCYBaHHS Ha 3arajJbHUX 300pax akI[iOHEpiB 3a aK-
IiSIMU TOBapHUCTBA, 3000B’s13aHa MOBIJOMUTH TOBAPUCTBY PO HAOYTTS TAKOTO
IpaBa y BHUMAJIKY, SAKIIO B pe3yJbTaTi TAaKoro HabyTTs Il ocoda caMOCTIHHO
a00 pa3oM i3 cBo€r0 aduTiioBaHO 0c00010 a00 0cobamu TpsiMO abo oroce-
PEIKOBaHO OTPUMYE MOXKIIMBICTE po3MopsipkaTucs oinpme Hixk 10, 25, 50 abo
75 BIACOTKaMU TOJIOCIB 332 PO3MIILIEHUMHU POCTUMU aKIIIMU TOBAPUCTBA.
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AKIIIOHEpHUM JIOTOBOPOM MOXKYTh Tepeadadarucs crnocobu 3abe3neyeH-
Hs BUKOHAHHS 3000B’s13aHb Ta 3aXO/M ITUBUIBHO-TIPABOBOI BIAMOBITAIBHOCTI
3a HEBUKOHAHHA a00 HEHaJle)KHE BUKOHAHHS TaKUX 3000B’si3aHb (B1ILIKOAY-
BaHHsI 30MTKIB, CTATHEHHSI HEYCTOMKH TOIIIO).

3a3HaueHl MOJIOKEHHS! HAJalOTh HOBI IHCTPYMEHTH KpPETUTOpaM, KOJIH
HeoOX1/THO 3BEpPHYTH CTATHEHHsI Ha mpeaMmeT 3abe3neueHHs. Biarenep 3roma
Y4aCHUKIB Ha OTPUMAaHHS y BJIACHICTh YaCTKH Y MOPSJIKY 3BEPHEHHS CTSTHEH-
Hs MoXe OyTu mepeadadyeHa KOPHOPATUBHUM JOTOBOPOM 3 KPEIUTOPOM, IO
HaJia€ ioMy TIEBHI rapaHTii 3aXUCTy MpaB Ta 3aKOHHUX iHTEepeciB [3, c. 188].

ITpo camocriitHe, 0coOIMBE MiCIle KOPIIOPATUBHOTO JIOTOBOPY B CHCTEMI
[IUBUIBHO-TIPABOBUX JOTOBOPIB BiJ3HA4YaB y cBoiX pobortax Curuama M.M.,
apryMeHTYIOUH: CeU(pIYHUM MIPEIMETOM JJOTOBOPY - € Y3TO/KEHI [ii ydac-
HUKIB TOCIIOZApCHKOTO TOBAPUCTBA LIOA0 YIPABIiHHS KOPIOPATUBHUMH Tpa-
BaMHM OpraHi3aIiiHoro (HEeMaifHOBOTO) XapakTepy; crenudigyauM cy0’ eKTHUM
CKJIaIOM — € BUKJIIOUHO YYaCHHMKH TOCIOAAPCHKOTO TOBAPUCTBA — BIACHUKH
KOpPIOpaTUBHUX MpaB, SIKi peai3yloTh CBOi MPABOMOYHOCTI 11010 YIPaBIiHHS
TOBApUCTBOM; C(hepor0 3aCTOCYBaHHS — B MEKaX IOPUIAMYHOT 0cOOU Kopropa-
TUBHOTO THUITY; aKI[ECOPHUM XapaKTepOM — YKJIaJIEHHS KOPIIOPATUBHOTO JOT0-
BOpPY Ha MiACTaBl MOJIOKEHb YCTAHOBYUX JOKYMEHTIB TOCIOAAPCHKOTO TOBa-
PHUCTBA; CIIPSIMOBAHICTIO IOTOBOPY HA JIOCATHEHHSI CIUIBHOTO Ui YYaCHHUKIB
pe3yNbTaTy — YIpaBJIiHHS KOPIIOpaTUBHUMU TIpaBamu [4, ¢. 141] .

B. A. BoposkiH, 00TpyHTOBYIOYH HEOJHOPITHICTh KOPIIOPATHBHOTO JIOTO-
BODY, 3a3HAYAI0UH, 110 KOPIIOPATUBHUMN JJOTOBIP CKIIAAETHCS 3 TPHOX JOTOBIp-
HUX BU[IB, KOJKEH 3 SKHX Ma€ CBill MpeaMeT (JOroBip MPOCTOro TOBAPUCTBA,
opraHizariiHui JOTOBip, TOTOBIP KYIiBIi-IIPOAAXY 1 OMIIIOHY), B TOH K€ yac
BBaXKae, 110 KOPIIOPATUBHUHN JOTOBIP 32 PaXyHOK MIEBHOTO PETYIIOBaHHS KOp-
MOPaTUBHUX BITHOCHH CTBOPIOE KOPHIOPATUBHO-TPABOBUMN e(eKT, SIKUi IMo-
HIMPIOETHCS HA YYACHHUKIB KOPIIOPATUBHOTO JOTOBOPY B iX BITHOCHHAX 3 KOP-
nopariiero (BHYTPIlIHIA eeKT) 1 Mpy MEBHUX YMOBAaX MOYKE TMOIIHUPIOBATUCS
Ha TOBapHUCTBO 1 TPETIX 0Ci0 (30BHINIHIN KOPIIOPAaTUBHO-TIPABOBUH e(eKT) |5,
c.8].

3 mo3uIIi1 3aXUCTY KOPIOPATUBHUX MIPAB PO3MIIsAIA€ KOPIOPATUBHUIA 10TO-
Bip O.B. birask. Ha nymMKy HayKoBIIf, € JeKiJIbKa YMHHUKIB, K1 CBiUaTh Ha
KOPHUCTH MOT0 MO3HIIi].

[To-nepiie, mpaBo Ha yKJIaJ€HHS KOPIOPATUBHOTO JOTOBOPY Mependaye-
HO 3aKOHOM, III0 JTO3BOJIsI€ Yepe3 KOPIMOPATUBHHUM KOHTPOJIb 3aikcyBaTH A0-
TOBOPOM aJITOPUTM Jiil Ha 3aXUCT Yy pa3l MOPYIICHb.

[To-mpyre, 3a 1OMOMOT0I0 KOPIOPATUBHOTO JIOTOBOPY € MOXKJIUBICTh Bpe-
T'YJTIOBaTH KOPHOPATUBHI KOH(IIIKTH, HAIPUKJIAJ Y pa3l CUTyaIlii, KO TpH-
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Mapruniok [.B.

HHATTS Oy/Ib-SKOTO PIlIEHHS 3arajJlbHUMHU 300paMu a00 HAITISIIOBOIO PAJIOI0 €

HEMOXKJIMBHM Yepe3 BIAMIHHOCTI TMO3UIlINA YYaCHUKIB/aKI[IOHEPIB, sIKi BOJIO-

IIOTh OIXHAKOBOIO KillbKicTio romocis (50/50). Mae MoBa mpo 3acTepeskeHHs

B goroBopi «deadlock provision», sskum mepeada4eHo MOPSIOK BUPIIICHHS

PO301XKHOCTEH 1010 KITFOUOBUX IMHUTAaHb YIPABIIHHSI KOMIIAHIE€IO Ta B OCHOBI

SIKOTO JIS)KUTh IPUHIIUI HEOMYIIEHHS 3HUIIECHHS Cy0’ €KTa rocrolaproBaHHs

JMILIE TOMY, 10 MapTHEPU HE MOXKYTh AOCATTH 3TO/IM B PO3B’SI3aHHI MEBHOT

npobiemMu. A oTxe 4iTko nponucani ymoBu «deadlock provision» € 3acobom

3aXUCTY Ha eTari JO0CYJI0BOTO BPETYIIOBaHHS CIOPY 13 3aCTOCYBaHHSIM allb-

TEPHATUBHUX (POPM 3aXHUCTY.

[To-Tpete, Oyayun BHYTPIIIHIM AOTOBOPOM IOPHUIUYHOI 0COOM Ta Maro-
YW OpraHi3aliifHO-IpaBOBY CKJIAJ0BY, KOPIMOPATUBHHUI TOTOBIP € CHHEPTi€r0
YMOB CTOCOBHO KOPIIOPATUBHOTO YMPABIIHHS Ta 3aXUCTY KOPHOPATUBHUX
npas [3, c. 192].

Takum ynHOM, T1ACYMOBYIOUH TPOBEACHE JOCIHKEHHS, MOXKHA 3p0OUTH
BHCHOBOK IIPO TaKe.

1. KopniopaTuBHuUii TOTOBIp HE € YHIBEPCAIBHOIO KaTETOPi€ro 1 Horo ymo-
BU MOXXYTb BIIPI3HATHUCS B 3aJICKHOCTI Bl OpraHi3alliifHO-TIPaBoBOi GpopMu
IOPUANYHOI 0COOM — KOPIOPATUBHOTO yTBOpPEHHS. ToMy MU MOXEMO TOBO-
puTH Tpo KopropatusHi goroBopu y TOB Ta kopnopatusHi goroBopu y AT.
MoxuBo, € ceHC 30eperTH Ha3By aKI[IOHEPHUX YTOJ CTOCOBHO KOPIIOPATUB-
HUX J10roBopiB y AT, 3Bakaroun Ha iX cierudiky.

2. KopnopaTtuBHi JOTOBOPH, HE3Ba)KaIOYW Ha TX BIIMIHHOCTI, € IIEBUM 1H-
CTPYMEHTOM 3aXUCTy KOPIOPATUBHUX MPaB y KOPIIOPATUBHUX MTPABOBIIHOCH-
Hax.
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Mapruniok 1.B. KopniopaTruBHi 10roBopH y TOBapuCcTBax 3 00MeKeHOI0 Bijl-
MOBiTAJBHICTIO Ta AKIIOHEPHUX TOBAPUCTBAX: /10 MPOOIeMH CIIiBBiTHOIIEHHS

CrarTsi IpUCBSIYCHA KOPIMOPATUBHUM JIOTOBOPAM y TOBAPHCTBAX 3 0OMEKEHOIO
BiJIMOBITaTIbHICTIO Ta aKI[IOHEPHUX TOBAPUCTBAX. B cTaTTi MpUALIAEThCS yBara 3mi-
HaM 3aKOHOJIABCTBa B c(epi KOPIIOPATHBHUX JOTOBOPIB, CTAHYy BUCBITJICHHS JaHO]
TEMU B BITYM3HSIHUX HAYKOBHUX JIOCIIDKCHHSX Ta 0E3I0CePETHO OOIPYHTOBYETHCS
aKTyaJIbHICTh JAHOTO MOCHTiMKeHHA. [IpoBOMUTHCS aHai3 HOBUX MPAaBOBUX IHCTH-
TYTIB, siKi OyJii BBEJICHI J0 3aKOHOJABCTBa, & caMe: JIOTOBOPY PO peasli3alliio mpas
YYacHUKIB (3aCHOBHHKIB) TOBapUCTBA 3 00MEXEHOIO BiAMOBITAIBHICTIO Ta IOTOBOPY
MK akiioHepamu. J[OCIPKEHO CTOPOHU Ta O00OOB’SI3KM CTOPIH 3a JOTOBOPOM IIPO
peanizarliito paB y4acCHHKIB (3aCHOBHHKIB) TOBAPHUCTBA 3 OOMEKEHOIO BiAMOBIIAIb-
HICTIO, MIO/IO AOTOBOPY MK aKIiOHEpaMHU PO3KPUTO TOHSTTSA JIOTOBOPY MIXK aKIli-
OHEpaMH, CTOPOHHU JIaHOTO JOTOBOPY, OOOB’SI3KM CTOPIH Ta HACTIAKH SIKI MOXKYTh
BUHHUKHYTH BHACTITOK HEBUKOHAHHS JOTOBIPHUX 3000B’s3aHb. PO3MIAHYTO MMiaX0omu
HAYKOBIIIB III0JI0 MICISI KOPIIOPATUBHOTO JIOTOBOPY B CHUCTEMI IIMBUILHO-ITPABOBUX
JIOTOBOPIB Ta TO3MLII MIOJ0 CYTHOCTI KOPIIOPAaTHBHOTO JOTOBOpY. Takoxk B CTaTTi
MPUBOJISITHCS ApPTYMEHTH IIOJI0 3HAYSHHST KOPIIOPATUBHOTO JIOTOBOPY B PETYIIOBaHHI
BiJIHOCHH MiX Y4aCHUKaMH (3aCHOBHHKAMH) TOBAPUCTBA 3 0OMEKEHOIO BiJIITOBI1alTb-
HICTIO Ta aKI[iIOHEPHOTO TOBAPHCTBA.

KiouoBi ciioBa: rocrogapcbke TOBApUCTBO; KOPIIOPATUBHUI JOTOBIP; TOBapH-
CTBO 3 0OMEXEHOIO BiJIIIOBIJATbHICTIO; aKIliOHEpHE TOBAPHCTBO; KOPIIOPATHBHI ITpa-
Ba.

Martynyuk L.V. Corporate agreements in limited liability companies and
joint stock companies: to the problem of correlation

The article is devoted to corporate agreements in limited liability companies
and joint-stock companies. The article focuses on changes in the legislation in
the field of corporate agreements, the coverage of this topic in domestic scientific
studies, and the relevance of this study is directly substantiated. An analysis of the
new legal institutes that were introduced into the legislation, namely: the agreement
on the exercise of the rights of the shareholders (founders) of the limited liability
company and the agreement between shareholders. The parties and obligations
of the parties under the agreement on realization of the rights of the participants
(founders) of the limited liability company are investigated, the agreement between
the shareholders discloses the notion of an agreement between the shareholders, the
party to this agreement,obligations of the parties and consequences which may arise
as a result of failure to fulfill contractual obligations. The approaches of scientists to
the place of the corporate agreement in the system of civil legal agreements and the
position regarding the essence of the corporate agreement are considered. Also there
are arguments about the importance of the corporate agreement in the regulation of
relations between the shareholders (founders) of the limited liability company and the
joint-stock company in the article.

Key words: economic society; corporate agreement; limited liability company;

joint-stock company; corporate rights.
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TYPES OF SHAREHOLDERS’ RESOLUTIONS
IN PRIVATE LIMITED COMPANIES

1. Introduction

The provisions of the Polish Commercial Companies Code (the Official
Journal of Laws of the Republic of Poland, 2017.1577, as amended, hereinafter
abbreviated as CCC) concerning private limited companies provides for four
methods in which resolutions are passed by shareholders. The first method for
adopting resolutions is calling a general meeting, as set out in the provisions
of art. 235 and 238 CCC. The second option is to adopt resolutions despite
the shareholders’ meeting not having been officially called, as regulated in
art. 240 CCC. The third alternative consists in the adoption of a resolution
in writing without calling a meeting, as laid down in art. 227 § 2 CCC. The
last option would be voting by means of the ICT system. It was implemented
into Polish law in the act of 11 November 2014 (OJL, 2015.4), however, the
provision of art. of 2401 CCC granting the possibility of e-voting entered into
force on 1 April 2016.

The provision of Art. 227 § 1 CCC introduces a rule that shareholders’
resolutions shall be adopted at a shareholder’s meeting, thus it is doubtful
whether the written vote and voting by way of the ICT system may still
be considered a resolution of the general meeting. In this respect we must
distinguish between two terms, namely, the general meeting as a body of a
legal person and the shareholders’ meeting as a place where resolutions are
passed. A private limited company is a legal person acting by means of its
bodies. Since the general meeting of shareholders is a company body, it follows
that the resolutions adopted by the shareholders are always the resolutions of
a body of a juristic person, irrespective of the manner of their adoption. The
difference between the traditional general meeting and the written voting or
e-voting is that the resolutions adopted in writing or by means of the electronic
system do not have to be adopted in the physical presence of the shareholders
at the same place and time. Therefore, the resolutions of shareholders must be
treated as the resolutions of the general meeting of shareholders, whether this
applies to shareholders’ meeting and written resolutions or e-voting, even if
they take place without the shareholders being necessarily present at the same

place.
66



Types Of Shareholders’ Resolutions In Private Limited Companies

2. Resolutions at the shareholders’ meeting

In general, the shareholders’ meeting shall be called by the management
board (art. 235 § 1 CCC), meaning that a formal resolution of the management
board is required. As the Supreme Court held in its judgment of 26 March
2014 (V CSK 220/13), calling an annual and extraordinary general meeting
falls into the sphere of conducting the company’s affairs and requires

aresolution of the management board. This judgment is commonly adopted
in the literature [1, p. 1148; 5, p. 580; 6, p. 640]. Under the circumstances
specified in art. 235 § 2 CCC, the supervisory body shall also have the right
to call a general meeting. Moreover, one or more shareholders representing at
least 10% of the share capital (so called minority right) shall have the right to
call a general meeting upon authorization from the registry court (art. 236-237
CCO).

A shareholders’ meeting shall be called by notices sent by registered mail
or courier at least two weeks prior to its scheduled date. The notice may also be
sent by e-mail, provided that a shareholder has given written consent to such a
form of notification and stated an address to be used for this purpose (art. 238
§ 1 CCC). The notice shall specify the date, time and venue of the meeting
and its detailed agenda. No resolution may be adopted on matters which are
not included in the agenda, unless the entire share capital is represented at
the meeting and none of the persons present objected to the adoption of the
resolution.

Unless the provisions of the Code or the articles of association provide
otherwise, the meeting shall be valid irrespective of the number of shares
represented thereat. Shareholders’ meetings shall be held at the company’s
registered office, unless the articles of association provide otherwise (art. 234
§ 1 CCC). A meeting may also be held at any other place in the Republic of
Poland if all the shareholders consent thereto in writing.

A shareholders’ meeting must be held at least once a year. The annual
shareholders’ meeting shall be held within six months after the end of each
financial year (art. 231 § 1 CCC). The matters exclusively reserved to the
competences of the annual meeting include: examination and approval of
the management report on the operations of the company and the financial
statement for the previous financial year; resolution on distribution of profits
or coverage of losses if, pursuant to art. 191 § 2 CCC, these matters have
not been excluded from the scope of powers of shareholders’ meeting;
acknowledgement of the fulfillment of duties by members of the company’s
authorities. The extraordinary meeting shall be convened in instances specified
by law or the articles of association, and also in cases where the authorities or
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persons authorized to convene the meeting deem it appropriate (art 232 CCC).
The competences of the general meeting include e.g. disposal or lease of the
business enterprise, acquisition or disposal of real property, amendments to
the articles of association. The resolutions shall be adopted by an absolute
majority of votes, unless the provisions of the code or articles of association
provide otherwise (art. 245 CCC). For instance, amendments to the articles
of association or winding-up of the company require a majority of two-thirds
of votes. A resolution or an amendment to the articles of association which
would result in a broader scope of shareholders’ duties or a restriction of
rights attached to the shares or personal rights require the consent of all the
shareholders concerned.

Pursuant to art. 247 § 1 CCC, voting at the general meeting shall be open.
A secret ballot shall be ordered in the case of election and voting on motions
to remove members of the company’s authorities or liquidators, or to hold
such a person liable, and on motions concerning personal issues. Furthermore,
a secret ballot shall be ordered at the request of at least one shareholder from
among those present or represented at the shareholders’ meeting (art. 247 § 2
CCC).

Shareholders may participate in the meeting and exercise their voting
rights by proxy (art. 243 § 1 CCC). In order to be valid, the power of attorney
shall be executed in writing and attached to the minutes’ book.

3. General meeting without being officially called

A general meeting of shareholders may also be held without being officially
called, as regulated in art. 240 CCC, provided that the entire share capital is
represented and none of persons present objected to holding the meeting or
placing any matters on the agenda. Resolutions are essentially adopted by this
method in single-member companies or companies with a small number of
shareholders. It allows for a meeting to be held within a short time, without
having to wait two weeks from the date of its official convocation. The initiative
to pass a resolution lies with the management board or supervisory organs, as
well as with the shareholders. The meeting does not have to be held at the
company’s registered office, as the obligation resulting from art. 234 §1 CCC
is not applicable [5, p. 580]. In this case, it must be assumed that the provision
of art. 240 CCC lays down the requirements exclusively for holding a meeting.

It is also essential that the entire share capital is represented for the whole
duration of the meeting. Should one or more shareholders leave the meeting,
no resolution may then be adopted, however, the resolutions adopted thus far
remain valid.

The procedure of informal convocation is applicable both to annual and

extraordinary meetings [5, p. 588]. It must be noted that in the case where
68




Types Of Shareholders’ Resolutions In Private Limited Companies

the management board fails to call an obligatory annual meeting within
the prescribed time limit, it shall be liable to a fine of up to PLN 20 000 to
be imposed by the registry court (art. 594 CCC). Moreover, such a failure
constitutes the basis for removal of the management board, or even its liability
for the damage towards the company.

It should also be mentioned that resolutions concerning merger of
companies, division or transformation must be adopted during an officially
convened general meeting, given that in such instances two obligatory notices
concerning the meeting have to be issued and even the period for its convocation
is longer, i.e. at least a month prior to the date of the general meeting.

Shareholders may participate in an informally convened meeting and
exercise their voting rights by proxy. The resolutions adopted during informally
convened meeting shall be recorded in the minutes’ book. The minutes shall
state the competence of the meeting to adopt resolutions (representation of
the entire capital and lack of objections), the list of adopted resolutions, the
number of votes cast in favor of each resolution put to the vote. An attendance
list signed by all the participants shall be attached to the minutes.

4. Written resolutions

Pursuant to art. 227 § 2 CCC, resolutions may be adopted without holding
a shareholders’ meeting if all the shareholders consent in writing to the decision
to be taken or to voting in writing. This provision in fact foresees two different
types of voting. The first one, when all the shareholders consent in writing to
the decision to be taken, means that the resolution is adopted unanimously.
The second one, when all the shareholders consent to a written vote means
that the unanimity is required only for this special form of the adoption of
resolutions, whereas the resolutions shall be adopted by majority vote required
for each particular resolution. Taking into consideration the requirements for
the resolutions, voting in writing is in practice possible in companies with a
small number of shareholders.

Asregards the technical manner of the adoption of resolutions, two specific
possibilities exist. The text of the resolution may be signed consecutively by
each shareholder or, alternatively, each shareholder obtains a separate text of
the resolution which shall then be sent back to the company. The initiative to
pass a resolution lies with the management board or supervisory organs, as
well as with the shareholders.

Certain doubts as to the scope of the resolutions to be adopted in writing are
mentioned in the Polish literature, given the fact that two terms, “shareholders’
resolution” and “resolution of the general meeting,” appear in the applicable
provisions of law. Therefore, it is partly stated in the literature that in cases
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when the provision requires a “resolution of the general meeting,” the voting
in writing is excluded [3 (2012), p. 416]. Nonetheless, the different terms used
by the legislator do not reverse the fact that shareholders adopt resolutions as
an organ of a legal person [6, p. 599].

The Supreme Court in its judgment of 29 August 2013 (I CSK 713/12)
stated that in the light of the provisions of the Commercial Companies
Code, the adoption of resolutions in writing is permissible in private limited
companies on condition that such a possibility is not excluded by law or articles
of association, or the form of a notarial deed is not required for the resolution.

The written vote is expressis verbis excluded in the provision of art. 231 §
4 of CCC on the matters listed for an annual general meeting. The written vote
is also excluded in resolutions concerning merger, division or transformation
of a company, as the provisions introduce special information rights for
shareholders (art. 505, 540, 561 CCC). Moreover, as stated by the Supreme
Court, resolutions which require the form of a notarial deed shall also not
be adopted by means of a written vote. The form of a notarial deed is in fact
required in private limited companies only for amendments to the articles of
association, the resolution for winding-up of a company, or transferring its
registered office abroad.

Shareholders may exercise their voting rights by way of written vote
personally or by proxy [1, p. 1103; 5, p. 595]. Pursuant to art. 248 § 3 CCC,
the management board is obliged to record the adopted resolutions in writing
in the minutes’ book.

In the case of a written vote, a shareholder who was omitted in voting or
who did not consent to a written vote, or who voted against the resolution and,
upon being notified of the resolution, filed his objection within two weeks, has
a right to file a statement of claim for repealing a resolution or for declaring
the resolution invalid.

5. Adopting resolutions in the ICT system

This new form of adopting resolutions, regulated by art. 2401 CCC, is
only allowed for companies established by means of the model deed in the
electronic registration system (ICT) for private limited companies (excluding
those whose articles of association were later changed in the form of a notarial
deed — art. 4 § 1 p. 15 CCC). The scope of the resolutions which may be
adopted by means of e-voting is established by the Regulation of the Ministry
of Justice of 14 January 2015 on the model resolutions of private limited
companies available in the ICT system (the Official Journal of Laws of the
Republic of Poland 2017.1005).

Pursuant to art. 2401 § 2 CCC, the adoption of a resolution by e-voting

does not require calling a general meeting, provided that each shareholder’s
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voting rights are exercised, meaning that 100% votes must be cast. Given that
the shareholders may vote “in favor” or “against” the resolution, the resolution
does not have to be adopted unanimously, nonetheless, all shareholders must
cast their vote. The resolution shall be deemed to be passed on the date the last
shareholder casts the vote [1, p. 1179; 3, p. 544].

The voting right is exercised by a statement given in the ICT system
confirmed by a qualified electronic signature or a signature authorized by
the ePUAP profile (electronic Platform of Public Administration Services).
Moreover, it is possible to raise an objection to a resolution when casting a
vote. The objection is necessary should a shareholder intend to make a claim
against the resolution. Given that the adoption of a resolution by e-voting
requires votes cast by all the shareholders, it is easier to foil the adoption of
the resolution by refraining from voting rather than raising a claim afterwards
[4, p. 581; 1, p. 1179; 3, p. 545]. Where the resolution has to be filed at the
registry court, the application shall also be made by means of the ICT system.

As mentioned in the introduction, the type of resolutions to be adopted
in the ICT system is specified in the Regulation of the Ministry of Justice
of 14 January 2015. The Regulation allows the following resolutions to be
adopted by the shareholders: appointment and removal of management board
members, appointment and removal of supervisory board members, approval
of the financial statements, distribution of profits among shareholders,
coverage of losses of the company, appointment of a proxy for the execution
of the articles of association of the company, voluntary redemption of shares,
further existence of the company, dissolution of the company and amendments
to the articles of association. The introduction of an amendment to the articles
of association (as well as the dissolution of the company) does not require in
this case the form of a notarial deed (art. 255 § 4 CCC).

It is worth noting that in the course of appointment and removal of
management board and supervisory board members, as well as the appointment
of a proxy, the provision of art. 247 § 2 CCC which requires taking a secret-
ballot vote is excluded due to technical reasons.

All the resolutions adopted by e-voting shall be recorded in the minutes’
book in the form of printouts from the ICT system confirmed by the management
board. The printouts do not have to be confirmed by all management board
members, but in the manner prescribed for representing the company, as
revealed in the registry court.

1. A. KIDYBA, Kodeks spotek handlowych. Komentarz. Vol 1. Warsaw 2017
2. A. Opalski (Ed.), Kodeks spotek handlowych. Komentarz. Vol. Il B. Warsaw
2018
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Pinior P., Types of shareholders’ resolutions in private limited companies

The provisions concerning private limited companies in Poland provide for four
methods in which resolutions are passed by shareholders: during formally convened
general meetings, during meetings held without having been officially called (art. 240
CCCQC), in writing without a need to hold a meeting (art. 227 § 2 CCC) and by means
of the ICT system, also called e-voting (art. 2401 CCC). Resolutions of shareholders
must be treated as the resolutions of the general meeting of shareholders, as is the
case with the shareholders’ meeting, written resolutions and voting in the ICT system,
given that the resolutions come from an organ of a legal person, irrespective of the
manner of their adoption.

Taking into account the requirements for the resolutions, the written vote, voting
in the ICT system or resolutions adopted without officially calling a general meeting
can be used in practice in single-member companies or in companies with a small
number of shareholders. It should also be noted that voting in the ICT system is
accessible only to the companies established by means of the model deed in the
electronic registration system for private limited companies and the scope of the
resolutions adopted by way of the ICT system is rather narrow.

Key words: private limited company, general meeting, resolution of shareholders.
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LEGAL STATUS AND CREDITOR’S
PROTECTION OF ASSOCIATION AS AN
ENTREPRENEUR

1. Introduction

As arule, an association is thought of as an entity associating citizens, the
fundamental objectives of which are not-for-profit. A similar definition was
included in art. 2.1 of the Law of Associations Act (Journal of Laws of 2017,
item 21, as amended, hereinafter referred to as the LAA), under which an
association is a voluntary, self-governing, permanent society operating not-for-
profit. It should be emphasized that under art. 2.2 of the LAA, an association
determines its objectives or operation programs on its own. The fact that the
objectives of an association are of non-profit character does not mean that an
association may not conduct business activities.

First of all, it should be indicated that the association assets mainly result
from membership fees, donations, inheritances, bequests, incomes from
own activities, incomes resulting from assets and from public generosity
(art. 33 of the LAA). The above-mentioned assets are often insufficient for
covering the outlays associated with executing the statutory objectives of the
association, and so the managing body may make the decision on starting
business activities. In the light of art. 34 of the LAA, an association may
conduct business activities in accordance with the general principles specified
in separate provisions. However, it should be emphasized, that that entitlement
is vested solely with the associations that are legal entities, entered in the
register of entities of the National Court Register (hereinafter referred to as:
an association or a registered association). The Law of Associations Act also
regulates the functioning of unincorporated associations which, however, are
not vested with the above-mentioned entitlement. Furthermore, it should be
emphasized that due to the non-profit character of an association, the income
from its business activities must be used solely for execution of statutory
objectives and may not be distributed among its members.

What is more, it should be noted that the fact that a registered association
conducts business activities means that it has the capacity to declare
bankruptcy under the Bankruptcy Law Act (Journal of Laws of 2017, item
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2344, as amended, hereinafter referred to as the BLA) (1, P. 288). As a result,
if an association becomes insolvent, the members of its management board
may incur liability for damages under art. 21.3 of the BLA, which constitutes
a necessary mechanism of protecting creditors. That is because the provisions
of the LAA do not introduce liability of members of the management board of
an association or members of an association for its liabilities in the case when
enforcement from association assets proves ineffective.

2. Types and Characteristics of Associations

As indicated above, under the Law of Associations Act, there are two
types of associations: registered and unincorporated associations. The names
introduced by the Act are not random, mainly because of the legal character of
both entities, as well as their organizational structure and entitlements granted
to them.

Under art. 17 of the LAA, registered associations are the legal persons, the
legal personality of whom appears upon entry in the National Court Register.
A registered association may be established by at least seven persons with full
capacity for acts in law and not deprived of public rights (art. 9 in conjunction
with art. 3.1 of the LAA). As a side note, it should be added that prior to
amendment of the Law of Associations Act, the minimum number of members
was fifteen and it was the largest number of members necessary to establish an
association among all the European statutory laws (1, p. 105). These persons
are obliged to adopt the association statute, to elect the founding committee
and the bodies. As a legal person, under art. 38 of the Civil Code (Journal of
Laws of 2018, item 1629, as amended, hereinafter referred to as the CC) a
registered association acts through its bodies, i.e. the meeting of members,
management board and internal control body. It should also be emphasized
that one person may not hold the mandate of member of the management
board and the mandate of member of the internal control body (1, p. 166). In
turn, the Law of Associations Act does not introduce additional requirements
for the minimum number of members of the bodies or for the name of the
supervisory body. Therefore, those issues, as well as the term of members
of bodies and the rules of appointing or dismissing them, or representation,
should be specified in the provisions of the association statute.

A simplified type of association is unincorporated association that does
not have legal personality. However, it may acquire rights on its own behalf,
including ownership and other property rights, or contract liabilities, sue and be
sued. The result of lack of legal personality of an unincorporated association is
liability of each member of an association for the liabilities of that association.
Under art. 40 of the LAA, that liability is unlimited, joint and several with the
remaining members and with the association. What is important, it appears
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at the moment when enforcement from association assets proves ineffective.
Just like in the case of commercial partnerships, the fact that the liability
of members appears only at the moment of ineffectiveness of enforcement,
does not constitute an obstacle to suing a member of an association before
enforcement proves ineffective.

As indicated above, an unincorporated association may conduct business
activities and is not subject to entry in the register of associations of the
National Court Register. Those associations, however, are entered in a special
register of unincorporated associations, maintained by the head (starosta)
of each commune (gmina), i.e. the smallest self-government unit in Poland.
Under art. 40 section 2 of the LAA, three persons are needed to establish
an unincorporated association who need to adopt regulations and appoint a
representative or a management board. Contrary to a registered association,
the appointment of a supervisory body is optional.

The only possibility of conducting business activities after establishing an
unincorporated association, is to transform it into a registered association. In
the light of art. 42a sections 1 and 2 of the LAA, an unincorporated association
with at least seven members may transform into a registered associated under
a resolution, in which all of its members consent to the transformation. The
subject resolution should also include the name and registered office of the
association, appointment of bodies, adoption of statute, as well as the financial
statement of the unincorporated association drawn up on the given date in the
month prior to the month of adoption of the transformation resolution. The
transformation itself takes place upon entering the association in the register
of associations of the National Court Register (art. 42¢ of the LAA). It should
be added that in the light of art. 42d of the LAA, as a result of transformation
is that the registered association retains all the rights and obligations of
the unincorporated association. The doctrine is correct to indicate that that
provision expresses the principle of continuity and not universal succession (1,
p. 465), because a transformed registered association is not the legal successor
of the unincorporated association, but the very same entity. As a side note,
members of the unincorporated association are responsible as before, i.e. jointly
and severally with the association, for the obligations of the unincorporated
association occurring prior to the date of transformation for the period of one
year of the date of transformation. That liability appears when the enforcement
against the assets of the association proves ineffective.

3. An Association as an Entrepreneur

As indicated above, in the light of art. 34 of the LAA, an association
may conduct business activities in accordance with the general principles
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specified in separate provisions. What is more, the income from business
activities of an association must be spent on executing statutory objectives
and may not be distributed among its members. What should be mentioned
here is the commendable resolution of the Supreme Court of 27 February 1990
(file reference No.: III PZP 59/89), under which the income from business
activities of an association may not be distributed among its members also
when those members are employees of that association. That is because
the fact of employment of an association member under an employment
agreement for the purpose of conducting business activities does not mean
that that member is privileged in terms of having a share in the income of the
association generated as a result of business activities.

Therefore, the business activities conducted by an association under the
above-mentioned art. 34 of the LAA, is of subsidiary and non-independent
character in relation to its fundamental — statutory activities (1, 285). The
separate provisions, referred to in the above-mentioned article, include, among
others, the regulations of the Law of Entrepreneurs Act (Journal of Laws of
2018, item 646, as amended, hereinafter referred to as the LOE) and of the
Act on the National Court Register (Journal of Laws of 2018, item 986, as
amended, hereinafter referred to as the ANCR (2, online version).

Under art. 4.1 of the LOE, an entrepreneur is a natural person, legal
person or an organizational unit not being a legal person, vested with legal
personality under a separate act, that performs business activities. Without a
doubt, that definition allows to state the thesis that a registered association
with legal personality is an entrepreneur, if it performs business activities
which, under art. 3 of the LOE, should be understood as organized gainful
activities performed on one’s own behalf and in a continuous manner (3, p.
270). It should be emphasized that the need to spend the income generated from
business activities for execution of statutory objectives and the prohibition
to distribute it among the association members results in that those activities
may not be called business activities. In the light of the uniform decisions
issued by the Supreme Court, an example of business activity is also not-for-
profit activity that only aims to cover the costs incurred with own income
(Resolution of the Supreme Court of 6 December 1991, file reference No.:
IIT CZP 117/91, Resolution of the Supreme Court of 30 November 1992, file
reference No.: III CZP 134/92 Resolution of the Supreme Court of 6 August
1996, file reference No.: III CZP 84/96, Resolution of the Supreme Court of
11 May 2005, file reference No.: III CZP 11/05). One of the examples given by
the Supreme Court is activity of housing associations.The business activities
conducted by such associations are not conducted for gain but, due to the
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fact that it is subject to the fundamental principle of economic efficiency, it is
included in the term of “business activity” (Resolution of the Supreme Court
of 6 December 1991, file reference No.: Il CZP 117/91).

Furthermore, it should be noted that a registered associated is obliged to
submit an application for entry in the register of entrepreneurs maintained by
the Registry Court with jurisdiction for the registered office of the association
(art. 36 point 13 of the ANCR), which application must include the subject of
activity. It is only the entry in the subject registry under art. 17.1 of the LOE
that allows an association to start conducting business activities. As a result,
an association conducting business activities is entered both in the register of
associations and in the register of entrepreneurs of the National Court Register.

As a side note, it should be indicated that an association may conduct
business activities also indirectly, in the form of a separate organization, e.g.
by holding stocks or shares in a commercial company or partnership (1, p.
287).

4. Business Activities and Statutory Activities

The business activities conducted by an association are of auxiliary
and non-independent character in relation to main activities, i.e. statutory
activities. As a result, what should be approved is the position expressed by the
Province Administrative Court in Bydgoszcz in its judgement of 15 April 2014
(file reference No.: I SA/BD 223/14), under which the conduct of business
activities for the purpose of financial gain may not constitute a statutory
purpose of an association, and may only constitute its auxiliary activities, as
one of the sources of income to be used for executing its statutory objectives.
Furthermore, that Court indicated that as statutory activities of an association
may not directly constitute business activities, in the light of judicial decisions
the business activities of that type of entities only include external activities
(among entrepreneurs), for example for the purpose of providing services to
third parties. Therefore, the activities conducted for the purposes of the same
legal person or of the members associated therein, do not constitute business
activities. In other words, the collection of membership fees by an association
that organizes classes in acrobatics, for the purpose of financing those classes,
may not be considered business activity. However, the organization of an
acrobatics show for which third parties have to buy tickets, will constitute
business activity.

This example is consistent with the contents of the judgement issued by
the Province Administrative Court in Warsaw on 18 September 2006 (file
reference No.: III SA/WA 1976/06), under which membership fees are paid
by the association members on account of belonging to the association and
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constitute the assets to be used for executing its statutory objectives. As a result,
according to the Court, there are no legal grounds for claiming that those fees
constitute remuneration for execution of statutory objectives. Remuneration
would appear if, in exchange for a financial gain, an association provided
services within statutory objectives to the persons other than members of the
association.

5. Protection of Creditors in the case of Insolvency of Association

As indicated above, the result of conduct of business activities by an
association, is that that association may declare bankruptcy, which has been
confirmed in the decisions of the Supreme Court (see Decision of the Supreme
Court of 19 June 1996, file reference No. III CZP 66/96). First of all, it should
be indicated that the position of the Supreme Court raises no doubts also from
the point of view of literal interpretation of the provisions of the Bankruptcy
Law Act. That is because, under art. 5.1 of the BLA, the provisions of that act
apply to the entrepreneurs as defined in art. 431 of the Civil Code, unless the
Act specifies otherwise. In turn, under the above-mentioned provision of the
Civil Code, an entrepreneur is a legal person conducting business activities on
its own behalf. That definition is similar to the above-mentioned definition of
an entrepreneur from the Law of Entrepreneurs Act, so there are no grounds
for considering that, under the Civil Code, an association conducting business
activities is not an entrepreneur, and so that the provisions of the Bankruptcy
Law Act do not apply thereto.

Furthermore, the above-mentioned position of the Supreme Court is
commendable also from the point of view of protection of creditors. That is
because it should be emphasized that under the Law of Associations Act, there
are no mechanisms protecting the creditors of an association that conducts
business activities that would, for example, introduce joint and several liability
of members of the management board of an association for its liabilities in the
case when enforcement from the assets of that association proves ineffective.
It is only under the Bankruptcy Law Act that creditors may seek damages
from members of the management board of the association. Under art. 21.1
of the BLA, members of the management board of an association have 30
days of the date of occurrence of the grounds for declaring bankruptcy, for
filing for bankruptcy. If they do not do it, they will be liable to the creditors
for the damage resulting from failure to file such a petition. In such a case, it
is assumed that that damage covers the amount of unsatisfied liability of the
creditor, due to the creditor from the association (art. 21.3a of the BLA).

Furthermore, it should be noted that the grounds for declaring an association
bankrupt is its insolvency which, under art. 11 sections 1 and 2 of the BLA,

appears in the following cases:
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1) if the debtor has lost capacity to satisfy its payable liabilities. Therefore,
the act introduces the presumption, under which the debtor loses its capacity to
satisfy its payable liabilities if the delay in the satisfaction of those liabilities
exceeds three months;

2) if the financial liabilities of a debtor being a legal person exceed the
value of its assets and that condition is maintained for the period of more than
twenty-four months.

As aside note, the court will dismiss the petition for bankruptcy if the assets
of the insolvent debtor are not sufficient for covering the costs of proceedings
or if they only suffice for covering those costs (art. 13.1 of the BLA).

6. Final Remarks

Both the literature and judicial decisions raise no doubts that an association
conducting business activities is an entrepreneur as defined in art. 4 of the Law
of Entrepreneurs Act. This is not changed by the fact that one of the properties
of business activities is their gainful character. That is because, in the light
of the decisions of the Supreme Court indicated in point four, the restriction
introduced in the act, i.e. the need to spend the income from the business
activities of a registered association on execution of its statutory objectives
and the prohibition to distribute it among its members, does not mean that such
activities may not be considered business activities as defined in the Law of
Entrepreneurs Act (formerly: Act on Freedom of Business Activity).

Additionally, it should be indicated that the fact that a registered
association has the right to conduct business activities is a positive thing, in
particular taking into account the limited possibility of generating income
for executing statutory objectives. However, it should be emphasized that
the Law of Associations Act does not include provisions protecting creditors
in the case of insolvency of a registered association that conducts business
activities. As indicated above, in such a case there will apply the provisions
of the Bankruptcy Law Act which specify liability for damages of members
of the management board of an association in the case of untimely filing of
a petition for bankruptcy. Despite that, the formulation of the de lege ferenda
postulate must be considered sensible — it is associated with introduction, in
the Law of Associations act, of the provision similar to art. 299 of the Code
of Commercial Companies and Partnerships (Journal of Laws of 2017, item
1577, as amended). Under that postulate, in the enforcement from the assets of
an association conducting business activities proves ineffective, the members
of its management board you bear joint and several liability for its liabilities
which would certainly constitute an additional protective mechanism for the
creditors of such an association.
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Relidzynski P. Legal status and creditor’s protection of association as an
entrepreneur
The article indicates the types of associations under the Polish Law of
Associations Act, and analyzes their legal character and organizational structure, with
particular attention to the entitlement to conduct business activities. Then, there was
presented the legal status of an association conducting business activities and there
were described the requirements indicated in separate acts, the meeting of which
is necessary for an association to start business activities under Polish law. What
is more, as the Law of Associations Act does not include regulations regarding the
potential liability of members of the management board of an association in the case
of ineffective enforcement from the assets of that association, so the article analyzed
the mechanisms of protecting creditors, available in the Bankruptcy Law Act. That is
because that Act applies to the associations conducting business activities, which was
confirmed by the Supreme Court.
Keywords: association, business activity, creditor protection.
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IMocTanoBka npodaeMu. B ropuanyHiil HayIli BU3HAUEHHS «ITOCITYTI SIK
MPaBOBOI KaTeropii BUKIUKae Benukwii inTepec. [licast npuiinsatTs L{uBinbsHO-
ro konekcy Yipaiau (16.01.2003 p.) (nam LK Ykpaiau) kareropist «mociryray
OTpHMaJa 3aKOHOJIAaBUy periiaMmenTarito. OHak, He3BaKalouu Ha MPOTPECUB-
HUI XapakTep TaKoro KPOKY, BU3HAYECHHS MOCIYTH TaK 1 HE 3alPOIIOHOBAHO
3aKOHOJIABIIEM, HE3BAXKAIOYH Ha Te€, 10 MOCIYyTra pO3IIIAIA€ThCS SIK CaMOCTIH-
Hul 00’ ekt nuBUTbHUX 1paB (cT. 177 LK Vkpaian). 3ynuanMo yBary Ha mpo-
0JeMi BU3HAUEHHS KaTeropii «IoCIyray.

AHaJi3 ocTaHHiX pociaizxenb i my6aikauiii. [TocranoBmi Ta po3msimy
MEBHUX aCIEKTIB I[bOTO MUTAHHS MPHUIIJICHO YBary B HAyKOBUX MPALSX TAKUX
BucHUX, sk: M. O. Bapinos, B. 1. Bopucosa, C. O. €Emenbsanunk, 1. B. XKu-
niakoBa, O. C. lodpde, FO. X. Kommukos, O. A. Kpacaruiko, B. B. Jlyip,
P. A. Maiinanuk, [. b. HoBunekuii, O. A. Ilymkin, I. 5. Centora, /1. I. Crena-
HOB, €. O. Cyxanos, €. JI. lllemenun, B. ®@. fkosnes Ta iH.).

Buxkiaaa ocHoBHOro Matepianay. Tepmin «mmociyray OyB yrepiie 3ampo-
nonoBaH X. b. Ceem y ioro po6ori «Graite d’Economic Politique» y 1803
poui. Ha mouarky XIX cromitts ¢paniy3cekuii ekonomict @penepik bactua
MPUIATIOB /10 BUCHOBKY, 1110 CYCIIJIBHUNA PO3BUTOK CKIIAIAETHCA 13 MOCIYT, SIKi
JIFONTA HAJIAI0Th OJJUH OJJHOMY. BiH pO3MIIsiiaB MOCIYTH SK MisUTbHICTh JFONEH,
sKa Tiepe10avaeThCs IS JIIOIEH 1 CIOXKUBAETHCS JTIOABMH. SIK Oy/ib-sIKa JisUTh-
HICTh, BOHA MaTepiai3y€eThCsl y CIIOKHUBYIN BapTOCTI, a MPEACTABICHA B TaKIii
SIKOCTI Iocityra ctae ToBapoM. B cBoto uepry, E. M. Ara6a0bsiH BH3Ha4a€ 10-
CIIYTY SIK KOPUCHHH e(DeKT, IKMii BHHUKAE B MPOIECi MPOIYKTUBHOI Tparli 5K
[iTeCTIPSIMOBAHOI AisutbHOCTI. KOpHCHUE eeKT € He 10 iHIIe K CyKYITHICTb
KOPHCHHUX BIIACTHBOCTEH, SKi CIPSMOBaHI Ha 3aJ0BOJICHHS TEBHOI MOTPEOH
mronund [ 1, ¢. 24]. 3a Buznauennsm @. Kotnepa, mociyra — e 00’ €eKTa pojia-
KY Y BUIVISIIL JTi, BUTOJT 200 3a/I0BOJICHHS. 3 IIbOTO BUIUIMBAE, 1110 TIOCTYTH HE

30epiraroThes 1 KIIEHTY TPOMOHYETHCS MOCHh Take, M0 HE Ma€ MarepiaibHOT
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dbopmu [2, c. 638]. A. I. [opanuH 1 OCIYror0 PO3yMi€ BaXKIUBY €KOHOMIY-
HY KaTeropilo, sika € KIIYOBUM ITyHKTOM JJIsSi IPABHJIBHOTO PO3YMIHHS CyT-
HOCTI TIpolieciB oOcayroByBaHHs...[3, c. 31]. M. b. PocuHCchKkuii TpuXxoanuTh
JI0 BUCHOBKY, IIIO MOCITyTa — I1e crerudivyHa Mo THKO-CKOHOMIYHA KaTeropis,
sKa BUpa)ka€ BITHOCHHHU Tpalll, SIKa peaizyeTbcsi 0e3M0CcepeHbO K KOpUC-
HUH e(EeKT ASUTBHOCTI 1 sika (yHKIIOHY€E B 06a31 criokuBaHHs [4, . 10].

VY TiIymMayHOMY CJIOBHHKY POCIHCHKOI MOBH «IIOCIYTa» PO3YyMIETbCS SIK
Jlisi, 1110 IPUHOCUTH KOPUCTH, TOTIOMOTY 1HIIIOMY. TaKuM YHHOM, BCE 3BOIUTH-
Csl 10 IBOX IMOB’SI3aHUX MDK COOOIO €IEMEHTIB: METH, SIKOT MOCIyTra CIYKHUTh
(«tomoMoray, «KOpHCThY), 1 3ac00aM JOCATHEHHS 11i€1 METH (BUYMHEHHS THUM,
XTO HaJla€e Mmocnyry, Aii). O0’eqHaHHS ITUX CJIEMEHTIB €, HEOOX1THUM JIJIsl BU-
nineHHs BiamoBigHoro nmoHATTA. Y LK Ykpainu moBa e mpo mociayru came
SK TIpo TeBHI 1ii (MismpHICTh). OTXE, MOHATTSA «IOCITYTra) MOXE BKHUBATHUCS
JUTS TIO3HAYEHHST CaMUX PI3HHUX SIBHIII, sIKI MOXKHA 00’ €aHAaTH B ABI rpynu: 1)
€KOHOMIYHi; 2) MpaBoOBi.

om0 eKOHOMIYHOTO 3MICTY MOCIYTH, TO «IIOCIIyTa € HE 110 1HIIE, K KO-
pHYCHA Jis Ti€l YW 1HIIOT CIIOYKKMBYOI BapTOCTI - TOBApy 4, Iparii 4m» [5, c.
203-204]. 3 uporo BU3HAYECHHS BUIUIMBAE, 11O JHKEPEIIOM MOCIYTH MOXYTh
BHUCTYIIATH MaTepiayibHi Oyara (peui, ToBapu). ToBap Haiae mociyry THM, 1110 €
IPEIMETOM CIOKMBAHHS, TOOTO caMe TIEBHY CIOKUBUY BapTicTh. CIliJl TAaKOXK
3a3HAYUTH, IO CIIOKMBYA BAPTICTh MOXKE MICTUTHUCS HE TUIHKU B TOBapi abo
B peuax, aje W B MEBHINW AISUTBHOCTI, IHIIMMH CJIOBaMH B Tiparli. Buxonsuu 3
IILOTO, TTOCIYTa SK CIIOKMBYA BapTICTh MOke OyTm ab0 marepiajbHOIO (Ha-
JAHHS TIOCIYT 3a JOTIOMOTOI0 TOBapy, pedi), a0 HeMaTepiaabHOI (HaIaHHS
MOCIIYTH TIpariero [6, ¢. 9], HanpuKIaa, HaJaHHS METUIHUX ITOCITYT).

Posmnoxin mociyr Ha MarepiaiibHI i HeMarepialbHi MATPUMYETHCS B JIiTe-
patypi. Tak, M. B. KpoToB BBa)kae, 110 B 3aJIe)KHOCTI BiJ TOTO, B sIKiii hopmi
BUPAXKAETHCS PE3yNbTaT JiSUIbHOCTI 3 HAJaHHSI MOCIYT, a TAKOX B 3aJIEKHOCTI
BiJl TOTO, YU MOXKE€ OyTH TapaHTOBAaHUU MO3UTUBHUIN pe3ynbTaT 1€l AisUIbHO-
CTi, pO3pI3HAIOTH MOCIYTH MaTepiaiabHi 1 HemarepiaibHi. MarepialibHi TOCTy-
T OTPUMYIOTh 00’ €EKTUBOBAHUH BUpa3 abo B MpeaMeTi mpupoau, abo B 0cCo-
OHMCTOCTI CIIOXKMBaua Mociayr. BoHM 3HaX0nATh CBOE BUPAXXEHHSI B CTBOPEHHI
HOBOI peui, il mepeMillIeHHs, BHECEHHS B Hel 3MiH Tomlo. J[o MaTepiaibHUX
MOCIYT BiTHOCATHCS TAKOXK Ti, SIKI BTUTIOIOTHCSI B OCOOMCTOCTI caMO1 JIFOMUHA
(HampuKiaa, mOCIyTy nepyKapsi, TOKTopa, nepepizuuka). [Ipu npomy pesysb-
TaT MaTepiaJbHUX MOCIYT MoOXKe OyTH rapaHTOBaHHM mociyronaBleM. J{is
HeMaTepilalbHUX MOCIYT XapaKTepHO Te, IO AISVIbHICTH MOCTYTOAaBIsSl HE
BTUTIOETHCS B YPEUEBICHOMY PE3yibTaTi, a TaKOX Te, 1[0 MOCIyTroJaBelb He
rapaHTy€e JOCSTHEHHsI IPOIMOHOBAHOTO MO3UTUBHOIO pe3ynbrary [7, c. 538].
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3a cnoBamu B. 1. Bopucosoi, mociyra - 11e meBHe marepiaibHe O1aro, sike
HAJIA€THCS OJIHIEI0 0CO00I0 (BUKOHABIIEM) Ta CIOXKUBAETHCS 1HIIIOO 0CO00I0
(3aMOBHHMKOM) y MPOIIECI BUNHEHHST BUKOHABIIEM TIEBHUX [l 00 3M1MCHEHHS
neBHoOi JismbHOCTI [8, ¢. 268]. HaBmakwu, I. B. JKuninkoBa BBakana, 1o mo-
ciIyra - I1e TIeBHE HemarepiajabHe 01aro, ke HaIa€ThCs OJTHIEI0 0CO00I0 (BUKO-
HaBIIEM) 1 CTIOXKUBAETHCS 1HIIOK 0CO00I0 (3aMOBHUKOM) y TIPOIIECT BUNHEHHS
HeBHUX MiH a00 3M1MCHEHHS [IEBHOI MIsUILHOCTI. BogHoUyac s 3aMOBHHUKA 3a
JIOTOBOPOM TIOCITyTa, HE3Ba)Kal0UM Ha 11 HemarepialbHy CYTHICTh, BUCTYIIA€
SIK TIeBHE OJ1aro, 3apaju SKOTO BiH 1 BCTYIIA€ y JOTOBIpHI BITHOCUHU. SIKOM
MOCJIyra He Maja Takoi sSIKOCTi, TO BOHAa HE BUCTyMasia O MpeAMEeTOM 0ararbox
BUJIB oroBopiB. CaMe Ui OTpUMaHHSI HeMaTepiadbHOTO KOPUCHOTO e(PeKTy
T (TisSTTEHOCTI) BUKOHABIIS JI0 HHOTO 1 3BEPTAETHCS 3aMOBHHK [9, €. 267-268].

Takum 4MHOM, MTOCIIyTa B EKOHOMIYHOMY CEHC1 IIMPIIIe MTOCIYTH B i mpa-
BOBOMY po3yMiHHiI. [Tociyra B €eKOHOMIYHOMY CEHC1 00’ €THY€E TaKi CIIOKUBYI
BapTOCTi (MPEAMETH CIOXKUBAHHA), K ToBap (piv), pEUOBMHHUN PE3ysIbTar
Tpaili, a TAaKOX Iparlls, He OB’ si3aHa 3 PEYOBUM PE3YJIBTATOM.

Ha take cniBBiIHOIIEHHSI €KOHOMIYHOI 1 IPABOBOI MOCIYTH 3BEPTAETHCS
yBara B jiTeparypi. Tak, €. J[. lllemeHnH cnpaBeIInBO 3ayBaXKye, 10 €KO-
HOMIYHE OHATTS MOCIIYTH HIUPIIE IOPUINYHOTO TIOHATTS SIK MpeIMeTa J0ro-
BipHOTO 3000B’s13aHHS 3 HAJAHHS TOCIIYT; OCTaHHIM OOMEXYETHCS TaKOIO JTi-
SUTBHICTIO, SIKa HE BUPOOJIsI€ peuoBoi crioknuByoi BapTocTi [10, c. 151]. Takum
YUHOM, IOPUINYHE TOHATTS MOCIYTH OXOIUIIOE TITBKU Ty cepy eKOHOMIYHHUX
BIIHOCUH 3 HaJaHHs MOCIYT, CIIOXKHBYA BapTICTh SKOI MOJSArae B camiil Jo0-
IUTBHINA AismbHOCTI, TOOTO y mparti. . I. CtenanoB BBaxkae, 1o i i€t (K
TIEBHUM PiBHEM MOBEIIHKHN) CII1J] PO3YMITH CEPit0 pyXiB TiJia, CIIPSIMOBAaHUX Ha
OJIMH 00’€KT. A OCKIJIBKH CJIiJI BPaXOBYBaTH, IO TIOCIIyTa € OLIBIN CKIATHUM
SIBUIIIEM, TO Ma€ UTHUCS caMe MPO CYKYITHICTh JAiH, SKi MOCIiTIOBHO 3MIHIOIOTH 1
JOTIOBHIOIO O1HA oHY (omepairis). Lle 1 xapakTepu3ye MoCiayru K Jii.

3 ypaxyBaHHSIM BUKIAJCHOTO aBTOpP BHM3HA4Ya€ MOCIYTU SK PIZHOBUA
00’€KTIB IIMBUIBHUX MPABOBITHOCHH, SIK1 JICTAIOTh BUSB y TIEBHIM ITPaBOMIp-
HIi omeparii, TOOTO y IIJIECIPIMOBAHUX Ta JMOIIJIBHUX JIIX BUKOHABI 200
y HISUTBHOCTI, sIKa € 00’ €KTOM 3000B’sI3aHHs, Ma€ HeMaTepianbHUH e(deKT, He-
CTIHKHMI ypeUyeBICHHUI pe3y/IbTart, OB’ S3aHU 3 IHITUMHU JTOTOBIPHUMH Tpa-
BOBIJIHOCHHAMH, 1 XapaKTEPU3y€EThCS BIACTUBOCTSAMU 3IIHCHEHHOCTI, HEBiI-
TTBHOCTI BiJl JUKepesia, MUTTEBOTO CTIOXKUBAHHS, HE()OPMaTI30BaHOCTI SIKOCTI
[11,c. 17].

VY cBOIO Uepry, mociryra B OpUINYHOMY CEHCI TTOIISETHCS Ha Pi3HI BUIH,
a came: 1) BUAUIAIOTH MOCIYTH (DaKTHYHOTO XapakTepy (mepeBe3eHHs, 30e-
piranHs); 2) MOCIYTH IOPUIUIHOTO XapakTepy (IOpydeHHs, Komicis); 3) mo-
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CIIyTH, SIK (JaKTUYHOTO, TAK 1 FOPUIUYHOTO XapakTepy (TPaHCIIOPTHE eKCIIe -
pYBaHHS, YIIPaBIiHHSI MaiHOM); 4) IOCITYTH TPOILLIOBO-KPEAUTHOTO XapaKTepy
(mo3uka, KpemuT, (HaKTOPUHT, OAHKIBCHKHH pPaxyHOK, OaHKIBCHKUH BKIIAI,
0e3roTiBKOB1 po3paxyHKH, cTpaxyBaHHs) [12, c. 3].

[{uBiTBEHO-TIPAaBOBE PETYIIOBAaHHS €KOHOMIYHUX BITHOCHH 3 HAJlaHHS I0-
CIIyT JOCSTA€THCS 3a JOMOMOTOI0 PI3HOTO POy 3000B’A3aJIbHUX BiJIHOCHH.
Bubip KOHKpEeTHOTO pi3HOBUAY 3000B’s3aHHS 3aJICKHUTh BiJl BUAY IMOCITYTH.
Tak, eKOHOMIYHI BITHOCHHH 3 HaJIaHHSI TIOCJIYT BiJl TIepeIadi ToBapy peryJto-
I0THCS1 3000B’I3aHHSAMU 3 MIEpelaHHs MailHa y BIACHICTb.

ExoHOMIYHI BITHOCHHHM 3 HaIaHHS MaTepialIbHUX MOCIYT, OB’ s3aHi 3 pe-
3yABTaTOM Mpalli, PEryIIOITHCS 30008’ I3aHHAMU MiIPSAHOTO TUITY, B PE3yJib-
TaTl BUKOHAHHS SKUX JOCATAETHCSI CTBOPEHHS MaTepiani30BaHOro pe3ysbTary.
OckinpKH 1HTEpEeC CIOKUBaYa 3a/I0BOJIBHSIE HE MPOIIeC HAJaHHs MOCIyrH (00-
CIIYTOBYBaHHS), a pe3yJIbTaT I[i€l AISUIBHOCTI, TO 1 00’ €KTOM ITUBUILHUX TIpa-
BOBIJJHOCHH BUCTYIIa€ MaTepiaii3oBaHUi pe3ysbrat. BiH Moxe BUpakaTucs B
CTBOPEHHI HOBOI pevi, a TAaKOX B 31HCHEHHI Oy/Ib-SIKUX OTepalliid 3 iCHYIOUH-
Mu peyamu [ 13, c. 23].

Konu marepianizoBanuii pe3ynbTaT BUpaXKaeThCs B CTBOPEHHI HOBOT peyi,
00’ €KTOM IPaBOBITHOCHH BUCTyHae came 1 pid. [IoHATTS pesynbraty B LbO-
My BHIIaJKy KOHKPETHU3YETbCS HACTUIbKH, 110 00’ €KT €KOHOMIYHHMX BiIHO-
CHUH - MOCJIyTra B MPaBOBIAHOCHHAX TPAHCPOPMYETHCS B 00’ €KT pid. [HIIMMHU
CJIOBaMU, caMe piu K KIHLIEBUN pe3ysIbTaT 3aJOBOJIbHSIE IHTEPEC CIIOKUBAUA,
10 1 BPaXxOBY€EThCS MIPU BHOOPI (OpMH TTPABOBOTO OMOCEPEAKYBAHHS BiIHO-
CHH 3 HaJIaHHS MaTepiaJIbHUX MOCIIyT nepiroro Buay. Tak, A. €. IllepcTobiToB
3a3Havae, 110 nepeaada iHpopmarilii B ToMy BUIIAIKY, KOJIH il HOCIH Mae pedo-
BUI XapakTep, Mo CYTi, ABJsE COOOI0 mepeaady pedi, 1o Bosoaie crenndiv-
HOIO BJIACTUBICTIO HOCIs iH(popmarii [14, c. 17].

[Ipu HajmaHH1 AESKUX MaTepialbHUX MOCIYT CTBOPEHHS HOBOI pedi He
BiIOyBa€ETHCS, B ILOMY BHUIIAJIKy pPE3yJIbTaT BUPAXKAETHCA B Oy/Ib-SIKUX 3MiHAX
ICHYIOUMX OJar: 30epekeHHs a00 BiTHOBJICHHSI CTIOKMBYMX BIACTHBOCTEH pe-
yel (Harmpukiaa, peMoHT pedi) Tomo. OcoOIMBICTIO 3a3HAYCHUX BITHOCUH €
T€, 0 BUJAUIUTH PE3ybTaT MISJILHOCTI Y BUIVISAAI OKPEMO ICHYIOUYOTO Tpe/l-
MeTa HEMOXJIMBO, BiH MaTepiali3y€eThCsl B pedax i HeBiIUIbHHUM Big HUX. J[o
MarepialbHUX MOCIYT JAHOTO BHUJY BIAHOCSTHCS HE TITBKU MOCIYTH, CIIpS-
MOBaHI Ha 3MiHY 1 CTBOPEHHS peveii, aje i Mmociayru, 00’ €KTOM BIUIUBY SKHX
BHUCTYTIA€ JIFOIMHA, TOOTO OCOOMCTI MarepialibHI MOCIyTrH. BoHU TakoX BTi-
JIOIOTHCS Y MIUBIILHO-TIPABOBY (hOpMY 3000B’sI3aHHS 110 BUKOHAHHIO POOIT. Y
3B’SI3KYy 3 TUM, 1110 00’ €KTOM BIUIUBY MOCIYTH BUCTYTIA€ JIIOANHA, TIEBHI BUMO-
T Ipel’ aBISIOTHCA 10 MPOLECY HAJaHHS MOCTYTH (JIOTPUMaHHS CaHITapHUX
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HOPM, KOM(DOPTHICTb, O€3MEKY 1 T.II.), 110 BTUIIOETHCS B MTOKJIAJaHHI Ha BUKO-
HaBIIS JOAATKOBUX 00OB’SI3KIB 1 HA/IaHHS TIOCITYTOOIePKyBady MpaBa BUMara-
TH 1X BUKOHAHHS, SIKOCT1 1X BUKOHAHHS, HANIPUKJIa/l, HaJaHHS TTOCITYT MEIUY-
HOrO Xapakrepy. OIHaK BHOKPEMIIIOIOTHCS TaKi MOCIYTH, SKi HE TPUBOIATH
JI0 3MIHM ¥ CTBOPEHHS peueH, SKi He BUPAXKAIOTHCS B OCOOMCTOCTI Camoro
CIIO)KMBaya MOCIYT, a XapaKTepU3yIOThCsSl TUM, L0 IisSUIbHICTh MOCTYTOAaBLs
HE BTUIIOETHCS B yPEUEBIIEHOMY pe3yJIbTari (HalpuKIIajl, KOHCYIbTaliiiHa 110-
ciyra). Jlanuii BUJ MOCIYT PEryIIOeThCs 30008’ I3aHHAMHM 3 HAaJaHHS OCIYT.
[MutanHsa npo BuAUIEHHS e€(EKTHUBHOI, Pe3yAbTaTHBHOI JAETSIBHOCTI 3adimna-
I0Th TaKy MpoOsieMy: SIK BIJOKPEMUTH Pe3yibTaT OTPUMYBAHUN B1J MOCIYTH,
BiJI pe3yJIbTaTy BUKOHAHUX POOIT. SIK po3MeKyBaTH KaTeropiro MOCIYTH 1 po-
6otu? Pizuuis Mi>xk HUMH 3a(iKCOBaHi 1€ B PUMCHKOMY IpaBi.

Pumchke npaBo y CcKJajii I0roBOPIB HaiMy pO3pi3HSIIO, 30KpeMa, «Hailm
poliT» Ta «HaiiM mocayr». A Bxke B XIX cr. 10 ®paHily3pKoro MUBIIEHOTO
Kozekcy Oyna BriroueHa riasa 1 «IIpo Haiim poOoTu Ta mocityrun», B AKii BU-
nineni posau «IIpo Haitm mocnyr Ta podouunx», «IIpo nepeBezeHHs Ha 3eMIIl
Ta IO BOJI», a TaKOXK «Ilimpsimy.

VY Himenpkomy [{uBinbHOMY YioxeHH] y ckiaaai po3aiury «Okpemi BUIH
3000B’s13aHb» MOPSAJ 3 JOrOBOPOM MiApsAay Oynu BpPErylbOBaHI TPYHIOBHM
JIOTOBIp 1 psil IHIIMX JOTOBOPIB, L0 TPAAULIHHO BIAHOCATHCS JI0 JIOTOBOPIB
MOCIyT (JI0TOBOpU JOpYYeHHs, 30epiranus Ta iH.). [Ipu npomy B masi «Ilig-
PAI» BKIIIOUYEHO MOPSJ] 3 BUTOTOBJIEHHSIM a00 3MIHOIO pedl TaKoXk 1HIINH pe-
3yJbTaT, JOCSATHYTUH IUISIXOM «BUKOHAaHHS poOOTH ab0 HalaHHS MOCIYIH».
3roioM IMaBy pO3AUIMIM Ha AB1 yacTUHU: «JloroBopu miapsay» ta «Typuc-
TUYHOTO 00CITyrOBYBaHH:». BiMOBIAHO BBaXkau 3a JIOI1JIbHE 3MIHUTH KOJIHU-
mHio ii Ha3By Ha «llixpsin Ta moxibui goroBopm» («Werkvertag und aniiche
Vertrage»). Tum camuM Oyiio0 aGCOTIOTHO OYEBHJIHO MMITKPECICHO TMOsIBA Bil-
MIHHUX B1Jl HAPSY AOTOBOPIB, IPEIMETOM SIKUX € OJMH 3 BUAIB MOCIYT SIK
Takux. B omHOMY 3 OocTaHHIX 3a yacoMm npuiHATTS LluBimsHOMY KOmekci KBe-
oeka (1991) B po3aini, mpUCBIYECHOMY TTOIMEHHUM JIOTOBOpaM, € TimaBa «Jlo-
roBip ocobuctoro Haiimy»  («Nominate Contractsy), miJ SKUM Ma€eThCS Ha
yBa3i Te, 1110 3a3BU4ail Mae Ha3By « TpynoBuii 1orosip», a Takox «Jlorosip Ha
nianpueMcTBo abo nocayry» («Contract of Enterprise or for Service»). B oc-
TaHHbOMY BHJILJICHI SIK 3arajibH1 PUITUCH, 10 3aCTOCOBYIOTHCSI OTHOYACHO J10
poOiT Ta mociyr, Tak i ocobuBi moao pooiT («General Provisions applicable
to Both Services and Works» 1 Special Provisions respecting Works »). Ocran-
Hs [V1aBa Ma€ Ha yBas3i JOTOBIp, 32 SIKUM OJIHI€IO 31 CTOPIH BUCTYMAE MIAPATHUK
a00 BUKOHABELlb.

VY nopeBoIOLiHIN Ta paAsSHCHKINA IOPUINYHIN HAyILll 1 MPAKTHI 0COOIH-

BUI HpaBOBI/Iﬁ pPCKUM 3000B’s3aHHS 3 HaAaHHS MOCIIYT CKJIaBCs HC Biﬂpasy.
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Hampuknan, 1. JI. bpayne cTBepmkyBaB, 1o B JOTOBOPI MiApSIY «poOoTa
MOJKE CKJIQJIaTUCS Y BUTOTOBJIEHHI Oy/Ib-sIKOi pedi ab0 B HaJaHHI MOCITYTH
[15, c. 53]. OcobmuBy mo3wuiiito 3aiiMaB mpoTsaroM nesHoro yacy O. F0. Kaban-
KiH MTPOIMIOHYIOYH BC1 THUITU AOTOBOPIB, IO YKJIAJaI0ThCs 00’ enqHatu B 12 rpyn
[16]. ABTOp miakpecaOBaB, 110 B 1K Kiaacu(ikallii He ITOBUHHO OyTH MiCIIs
caMOCTIMHOMY J0roBOpYy mociyr. Ti JoroBopH, siKi 3a3BHYail BIIHOCSATH 10
3a3HAa4Y€HOI I'PYIU JOTOBOPIB (IOPYYEHHS, KOMicis, 30epiraHHs Ta iH.), Oymnu
Ha3BaHi JJOTOBOPaMU «IIPO BUYMHECHHS IOPUANYHUX a00 (PaKTUIHUX JiH.

[ Bce-Taku maHiBHA B JTiTEpaTypi TOUKA 30PY BIAALISAIA TOTOBIP MOCTYT Bij
noroopy miapsany (O. C. lopde, M. O. bapinos, 0. X Konmvuxos, €. 1. Ille-
menuH, B. ®@. SkoBnes, O. A. [Tymkin, €. O. CyxaHoB), 1110 Ha CbOTOIHIITHIN
neHb crioctepiraerbest Y 1K Ykpainu ta B Teopii.

Amnaniz crarti 901 LIK Vkpainu n03Bosisi€ JiiTH BUCHOBKY, 110 B IIEBHUX
BUJIaX TMOCIYT, cama i HaOyBae 3HAYEHHS SBUILA, IO 3AaTHE 3MIHUTU CTaH
IPEeIMETIB MaTepiallbHOTO Ta HeMarepianbHOro cBity. [lo-mepiie, BaxIMBUM
€ HE BUTOTOBJICHHsI, 00pO0Ka, mepepoOka, peMOHT pedi a00 BUKOHAHHS 1HIIIO1
po0oTH 3 mepeaHHsIM ii pe3y/IbTaTy 3aMOBHHMKOBI, 1[0 MA€ Miclie TPU 10r0BO-
pimiapsany (4.2 ct. 837 LUK Ykpainm), a mocsk, o He Mae pedoBOTO Pe3yilb-
TaTy — MPOAYKT Jii a00 MISIILHOCTI, III0 HE MA€ MAHOBOTO BHPAYKEHHS, TOOTO
CYKYIHICTB SIKOCTEH, IIT0 Ma€ cama Aist abo misuibHICTh. [lo-apyre, muist mocmyr
XapaKTepHUM TAKOX € Te, 1110, BOHU TICHO IMOB’5i3aHi 3 0CO00I0 BUKOHABIEM
Ta IPOIIECOM BUKOHAHHS HUM IEBHUX i a00 311iICHEHHS TIEBHOT TIsUTBHOCTI.
Le o3nauae, 110 nociayra iCHye TUIbKH TOJ1, KOJIM BOHA HajxaeThes. [lo-Tpere,
MOCITyTa HE Ma€ pe3yabTary, kil MaB Ou OKpeMUil ypeueBItOBaHUN BUIIIA/L,
MaTepiaJibHEe BTUICHHSA. Y IIbOMY 1 TOJISTa€ KOPUCHUM €(EeKT MOCIyTH, 110
3aJI0BOJIbHSIE MOTPEOy 3aMOBHHKA 1 CIIOKMBAETHCS B MPOIIEC HATAHHS, caMe
1€ 1 € 03HAKOIO MOCIYTH SIK IPaBOBOI KaTeropii.

OTtxe, mocimyra — 1€ NeBHa HemarepiaiabHa dis (IIsIbHICT), BUPaKEHA
y KOHKPETHOMY KOPHUCHOMY pe3yJbTaTi, sKa CTBOpEHa OCOOHMCTOIO IMpariero
0coOu 1 HEB1IOKpeMJICHa BiJl BUKOHABIIS Ta SIBJISE COOOIO MEBHI 3MIHU Y 30B-
HIITHLOMY CBIiTi 200 cTaHi cy0’eKTa.
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Pexosa K. O. Ilociyra B eKOHOMiYHOMY Ta IPABOBOMY 3HAYEHHI

Ha cporomnimmHiii nens B LluBinbHOMY Koziekci YKpaiHU BiJICYTHE JieTajabHE BU-
3HAYCHHS MOCIYTH, HE3BAXKAIOYM Ha Te, IO 3aKOHOJABEIlh BU3HAYAE TIOCIYTY SK
OKpeMHii 00’€KTH MUBLIBHUX mpaB. ToMy aBTOp CTaBHTH 3a METY MPOAHAII3yBaTH
CYTHICTB MOCIYTH B KOHOMIYHOMY Ta IIPABOBOMY PO3YMiHHI Ta 3aIipOIIOHYBaTH BH-
3HAYCHHS MTOCITYTH.

Amnamiz crarti 901 IIK Ykpainu mo3Bossie MTiATH BUCHOBKY, IO B TIEBHUX BHUIAaX
HOCIIYT, cama Jist HaOyBae 3HAYCHHsI SIBUIIA, 10 30aTHE 3MIHUTH CTaH IIPEIMETIB Ma-
TepiabHOTO Ta HeMaTepiaabHOTo CBiTy. [lo-mepiie, BayKIMBIM € HE BUTOTOBJICHHSI,
00po0Oka, mepepoOka, peMOHT pedi a00 BUKOHAHHS 1HIIOI POOOTH 3 TIEpeAaHHsAM ii
pe3yibpTaTy 3aMOBHHKOBI, III0 Ma€ Mictie mpu goroBopi miapsay (4. 2 ct. 837 LUK
VYkpainu), a mock, MO He Ma€E PEYOBOTO Pe3yNbTary — MPOAYKT Jii abo JisSITBHOCTI,
110 HE Ma€ MaifHOBOTO BUP&KEHHS, TOOTO CYKYITHICTB SIKOCTEH, 110 Ma€e caMa Jiist abo
misutbHICTB. [lo-apyTe, MUIst MOCTyT XapaKTepHUM TaKOK € Te, [0, BOHH TiCHO OB’ sI-
3aHi 3 0C000I0 BUKOHABIIEM Ta MIPOIECOM BUKOHAHHS HUM NIEBHUX il a00 3/1iiiCHEH-
Hs TIeBHOI NistThbHOCTI. Lle 03Hauae, mo mociyra icHye TiIBKHU TOJlI, KOJIM BOHA HaJla-
etbest. [To-TpeTe, mociyra He Ma€e pe3yJIbTary, SK|ii MaB Of OKpeMHUil ypeueBITIOBaHHI
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BUIVIAJ, MaTepiaibHe BTUICHHS. Y LbOMY 1 HOIAra€ KOPUCHUH e(heKT MOCIYTH, L0
3aJJ0BOJIbHsIE TOTPeOy 3aMOBHHKA 1 CIIOKMUBAETHCS B MPOLIECI HAAaHHs, came e 1 €
03HAKOIO MOCIYTH SIK IPaBOBOI KaTeropii.

OTxe, ociayra — 1e rneBHa HemarepiaibHa Aisl (IisUIbHICTb), BHpPaKeHa y KOH-
KPETHOMY KOPHCHOMY Pe3yJIbTaTi, siKa CTBOPEHA OCOOMCTOIO IpaIerd 0coOu i HeBi-
JIOKpEMJICHA BiJI BAKOHABIIS Ta SIBIISIE COOOO TIEBHI 3MIiHU y 30BHIIIHBOMY CBiTi 200
cTaHi cy0’exTa.

KuarouoBi ciioBa: nocinyra, eKOHOMIYHUH 3MICT, IPAaBOBUI 3MICT, MaTepiajbHe
Onaro, HemarepialibHe 0J1aro, KOpUCHUH e(eKT.

Rekova Zh. O. Service in economic and legal sense

Currently, the Civil Code of Ukraine lacks a legal definition of the service,
despite the fact that the legislator defines the service as a separate object of civil
rights. Therefore, the author aims to analyze the essence of the service in economic
and legal terms and to offer a definition of service.

An analysis of Article 901 of the Civil Code of Ukraine makes it possible to
conclude that in certain types of services, the very effect becomes the significance
of a phenomenon that is capable of changing the state of objects of the material and
immaterial world. First, it is important not to manufacture, process, process, repair
a thing or perform other work with the transfer of its result to the customer, which
takes place under a contract (Part 2 of Article 837 of the Civil Code of Ukraine), and
something that has no real result - a product of action or activity that has no property
expression, that is, a set of qualities having the same activity or activity. Secondly, it
is also characteristic of services that they are closely related to the person performing
and the process of performing certain activities or carrying out certain activities.
This means that the service exists only when it is provided. Thirdly, the service
does not have a result that would have a distinct, predictable appearance, material
embodiment. This is the beneficial effect of a service that meets the customer’s needs
and is consumed in the process of providing it, which is exactly a feature of the
service as a legal category.

Thus, a service is a certain intangible act (activity), expressed in a concrete
beneficial result, which is created by a person’s personal work and is not separated
from the performer and represents certain changes in the external world or state of
the subject.

Keywords: service, economic content, legal content, material good, intangible
good, useful effect.
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OPIrAHU YNPABIJIIHHA Y TOBAPUCTBI 3
OBMEXEHOIO BIAMNOBIAAJIbHICTIO: OrnAn

HOBEJ1 3AKOHOOABCTBA

VIK: 347.191.1.

B ymoBax eBpomeiicbkoi iHTerpamii YkpaiHu OJHUM 13 HampsIMKIB ii
CTPIMKOTO PyXy BIIEPE]l € aJanTailis 3aKOHOJABCTBA YKpaiHH 1O €BpOIEH-
ChKUX CTaHJapTiB. He oMHHY/0 yBaru 3akoHOAABIIS i MUTaHHS II0JI0 YIOCKO-
HaJICHHSI KOPIIOPATUBHUX 3aKOHIB, 110 PETYJIIOIOTH MPABOBUI CTATyC OKPEMUX
IOPUAMYHUX 0C10 KOPIIOPAaTUBHOTO TUITY, METOIO SIKMX CTaJIO 3alpOBaXKEHHS
HOBITHIX MEXaHi3MiB PEryJIOBaHHS BHYTPIKOPIIOPATUBHUX BITHOCHH. 30Kpe-
Ma, OJTHUM 13 HaO1IbIII BAXKJIMBUX 3MiH CTaI0 MpUiHATTS BepxoBHoto Pagoro
VYkpainu 3akony Ykpainu Ne 2275-VIII «IIpo ToBapucTtBa 3 00MEXEHOIO Ta
JOJTATKOBOIO BIMOBITATBHICTION, siKHi HaOyB yuHHOCTI Big 17. 06. 2018 p.
3a3HaueHa IoJisg OTpUMalla MO3UTHUBHI BIATYKH B HAYKOBUX KOJIaX, OCKUIBKU
npobieMaTiKa BiJICYTHOCTI HaJEKHOTO MPABOBOTO PETYINIOBAHHS MPABOBOTO
CTaTyCy TOBapUCTB 3 OOMEXEHOIO BIJAIMOBIJAIBbHICTIO B YMOBAaX PEalbHOTO
yacy Oysa MpeaMeToM JHUCKYCI BXe JOCHTh TpuBaiuil nepion. Kpim Toro,
SK TOKa3ye MpaBO3aCTOCOBHA Ta CyAOBA NMPAKTHKA, OUIBINICTh MUTaHb, IO
BUHUKAIU B c(epi MiSIIBbHOCTI TOBAPUCTB 3 OOMEKEHOIO BiOBIJAIBHICTIO,
OyJM HACTIJIKOM BIJCYTHOCTI THYYKHUX METOJIB PEryllOBaHHS, SIKUX MOTpe-
OyI0Th CydacHi Oi3HEC-CTPYKTypH. ToMy 3ampoBa/PKEHHsI Ha 3aKOHOIaBUYOMY
PiBHI HOBUX 1HCTHUTYTIB OO 3/1IICHEHHS KOPIIOPATUBHOTO YIIPABIIiHHS B TO-
BapUCTBaX 3 00OMEKEHOIO BiNOBIAIBHICTIO Ta CIIOCO0IB peatizalii Kopropa-
TUBHUX MpaB iX y4aCHUKaMU CTaJ0 PYUIIHUM KPOKOM JI0 3MiH y TPaBOBOMY
cepenoBuii. OHAK Bigpa3y MICIs MPUHHATTS 3aKOHY MOCTANO ¥ HE MEHII
BKJIMBE MUTAHHS — K 3a3HAYCHI MO/1i BIUIMHYTHh HA 1HBECTUIIIMHUI KIiMaT
B IIJIOMY Ta TIPABOBUH CTaH TOBAPUCTB 3 OOMEKEHOIO BiAMOBIAAIBHICTIO 30-

Kpema.
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Memoto cTaTTi € 3A1MCHUTH aHaji3 HOPMAaTUBHUX TOJOXEHb 3aKOHY
VYkpainu «IIpo ToBaprcTBa 3 00MEXEHOIO Ta JOAATKOBOIO BiJIMOBIAATIBbHICTION
y YaCTHHI BU3HAUYEHHS CTPYKTYPH YTMPaBIIHHS TOBAPUCTBOM, HOBUX MIIXO-
JIiB 10 TIOPSIIKY CTBOPEHHS 1 (DYHKIIIOHYBAaHHS OpTraHiB YIPaBJIiHHS, a TaKOX
PO3KPUTTS TIEpeBar i HeJOJIKIB 3aPONOHOBAHKMX 3MiH B MPAKTHYHIN cdepi iX
3aCTOCYBaHHS.

B. I. Bopucosa 3a3Havae, 110 Kopriopariisi K opuandHa 0coda — caMoCTii-
HUH 110 BiJTHOIICHHIO IO CBOIX YYaCHHUKIB Cy0’€KT ITPaBOBITHOCHH, sika Ha0y-
Bae mpaBa i Oepe Ha cebe 000B’sA3KM Yepe3 CBOI OpraHu, IO JIFOTh B MeXax
npaB, HAJAHKUX 1M 3a 3aKOHOM a00 ctatyToM. OpraH Kopropailii — Iie mpaBoBa
KOHCTPYKIIisl, IKa CTBOPIOETHCS 3 METOIO Ha/IaHHS MOXKJIMBOCTI chopMyBaTH i
BUPA3UTH BOJIO OCTaHHBOI, BIJICTOIOBATH ii IHTEPECH, a Yepe3 HUX 1 IHTEpPEeCH
ii akmionepiB (yuacHukiB, wieHiB) [1, c. 36 — 37]. Ockiibku 4epe3 OpraHu
yIOpaBIiHHS IOPUIUYHA 0co0a MOXKE peallizyBaTh CBOIO MpaBO- Ta Ji€37ar-
HICTh, TO TUTAHHS, 1[0 CTOCYETHCS MOPSAIKY IX CTBOpEHHS Ta (DYHKI[IOHYBaH-
HSl Ma€ BaXJIMBE 3HAYCHHA 1 Mae OyTH BPETYJIbOBAaHO K Y HOPMax 3aKOHY, TaK
1 Ha JIOKAJILHOMY PiBHI B CTaTyTax 1 MOJIOKEHHSX PO OPTraHu yIPaBIiHHS.

3rigHo cT. 28 3akony Ykpainu «IIpo ToBapucTBa 3 00MEXEHOI0 Ta J0/1aT-
KOBOIO BI/IMOBITAJIbHICTION (HaaaIi — 3aKOH) OpraHaMH TOBapUCTBA € 3arajbHi
300pH yYacHHUKIB, HarIsA10Ba paja (y pa3i yTBOPESHHsI) Ta BUKOHABUYMMA OPTaH.
BianoBigHO 10 BKa3aHMUX IMOJIOKEHb Yy TOBAPUCTBAX 3 OOMEKEHOIO BiAMOBI-
JANbHICTIO MOXKE ICHYBaTH IBO — a00 TPHOX JJAHKOBA CUCTEMa KOPIOPATUBHO-
TO YIPaBIiHHSA, 1[0 BU3HAYAE€THCS HA PO3CY/] CAMOT'0 TOBAPUCTBA 1 3a3HAYA€Th-
csl B MOro ycTaHOBYMX JOKyMeHTaX. ToOTO ToBapHCTBO MOXke (DyHKI[IOHYBaTH
3 TAKUMU OpraHamMH YTpaBIiHHS SK 3arajibHi 300pH 1 BUKOHABYMI Opra, a y
pa3i HeoOX1THOCTI TTOCHJICHHSI KOHTPOJIIO 32 JIIsUTbHICTIO TOBAPUCTBA € MOXK-
JMBICTh YTBOPIOBATH HAIMISAOBY pajay. Taka Mo3ullis 3aKOHO/IABIIS CIpUiiMa-
€THCSI TIO3UTUBHO, OCKUIBKH BIANOBIZA€ OCOOIMBOCTSAM MPABOBOIO CTATyCy
TOBapHCTB 3 OOMEXEHOI BiJMOBIJANBHICTIO Ta cHerudii iX MisUTBHOCTI B
KO)KHOMY KOHKPETHOMY BHUIMAJKy Ha TOW YW 1HIIMHA mepiof yacy. Y 3B’SI3Ky 3
IIUM, BapTO PO3IIISIHYTH HOBEJIH 3aKOHY MPO OPTraHu yNpaBIiHHS TOBAPUCTB 3
00MEKEHOI0 BIIIOBIIAJIBHICTIO.

3acanvni 360pu mosapucmea. Y HoBoMy 3akoHi repe0a4eHo, 1o 3arajib-
Hi 300pY YYaCHUKIB € BUIIIUM OPraHOM TOBapuCTBa (CT. 29), AKi MOXYTh BH-
pinmyBatu Oyab-sKi MATaHHS AisuTbHOCTI ToBapucTBa (cT. 30). Illomgo migcra
Ta MOPSAJKY CKIMKAHHS 3arajlbHUX 300piB, TO BU3HAYEHO, IO 3arajibHi 300pu
TOBApUCTBA MOXKYTh CKJIMKATUCS Y BUIAJKaX, BU3HAUEHUX 3aKOHOM 1 CTaTy-
TOM, a TaKO’K Ha BUMOTY BHKOHABUOTO OpraHy, Ha BUMOTY HAIISZAOBOI paau
TOBapUCTBa a00 HA BUMOTY yuyacHUKa a00 yYaCHUKIB TOBApPHUCTBA, SIKI Ha IEHb
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MTOJIaHHSI BUMOTH B CYKYITHOCT1 BOJIOAiOTE 10 a00 OibIe BiICOTKAMH CTATyT-
HOTO KariTairy ToBapuctsa (cT. 31).

Otxe, IHIMIIOBAaTH CKJIMKAHHS 3arajlbHUX 300piB MOXE SK HAIJIsI0Ba
pana, SIKIIOo BOHA CTBOPEHA B TOBAPUCTBI, TaK 1 BUKOHABUMU oprad. [Ipu 1160-
My 3aKOHOM ITOKJIaJIeHO 000B’ 30K 1HIIIIOBATH CKJIIMKAHHS 3araJIbHUX 300piB
Ha BUKOHABYHMI OpTraH, SKIIO BAPTICTh YACTHX aKTHUBIB TOBAPHUCTBA 3HU3HIIACS
Oubn sik Ha 50 BiJICOTKIB MOPIBHSHO 3 UM MOKA3HUKOM CTAaHOM Ha KiHEIb
MOTIEPETHBOTO POKY, OCKUIBKM y pa3i ITHOPYBaHHS 3a3HAYE€HUX BKa3iBOK 1
JIOBEJICHHS] TOBApHUCTBA A0 OAHKPYTCTBA WICHW BUKOHABYOTO OpraHy OymayTh
HECTH COJIIIapHO CyOCHIIapHy BiAMOBIAATBHICTE 32 3000B’ I3aHHAMH TOBAPH-
cTBa. BBaxkaeMo, 1110 TaKuii MmiJXiJ] 3aKOHOAABIIA € BUBKECHUM Ta CIPUSTHME
JOTPUMAHHIO MIPUHIIUITY JOOPOCOBICHOCTI WIEHAMU BHKOHABYOTO OpPTraHy IO
B1JIHOILIEHHIO /10 TOBAPUCTBA IPU BUKOHAHHI HUMHU CBOiX CITy)00BUX 000B’s13-
KiB.

o crocyeTbest yUaCHHUKIB TOBAPUCTBA, TO HA BIIMIHY BiJ] TIOJIOKEHb 3a-
koHy Ykpainu «IIpo rocrnomapcbki TOBApUCTBaY, y SKOMY Mependadanocs, o
1103a4eproBi 3arajibHi 300py TOBUHHI OyTH CKJIMKaHI HA BUMOTY BUKOHABYOTO
oprany ab0 y4acHHKIB TOBapHCTBA, [0 BOJIOAIIOTh Y CYKYITHOCTI OUIBIN SIK
20 BigcoTKamu royociB (cT. 61), HOBUM 3aKOHOM MPHUBEEHO y BiJIMOBIIHICT
3 IUBLUIBHUM 3aKOHONABCTBOM (cT. 98 IIK VYkpainu) muTaHHs Mpo BiJCOTOK
TOJIOCIB, IKUMU MarOTh BOJIOMITH YYaCHHUKH JUIsl 1HILIIOBaHHS CKJIMKaHHS 3a-
raJibHUX 300piB, a came 10 %, 1110 BKa3ye Ha MO3UTHBHI 3MIHU y BUPOOJIEHHI1
€IMHOT MOZIETI YIPaBIiHHA B IOPUIMYHUX 0CO0aX KOPIOPATUBHOTO THUITY 3 i€-
PapXi4HOI0 CTPYKTYPOIO KOPIIOPATUBHOTO YITPABIIHHS.

HeMox11BO OMHHYTH yBaroro i mopsiiok MpoBeIeHHs 3araibHUX 300piB
TOBApHCTBA, aJPKE HOBEJIM 3aKOHO/IaBCTBA BU3HAYAIOTH 1HIII MIAXOIU B ILOMY
HanpsMKy. B mepiry uepry, 11e crocyeTbest KBOpyMY 3arajbHHUX 300piB, 110, K
MIPaBUIIO, MA€ YiTKO 200 B OKPECICHUX paMKaX 3a3HAYyaTHCS y CIELiallbHOMY
3aKoHi. 3a 3arajJbHUM MPABUIIOM, KBOPYM 3arajibHUX 300piB BU3HAYAETHCS SIK
KUIBKICTb TOJIOCIB YYaCHHKIB Y BiJICOTKOBOMY BIJTHOLIEHHI, 32 HASIBHOCTI SIKUX
3arayibHi 300pH CJ1iJ1 BBaXKATH MPABOYMHHUMH. BiINoOBiTHO 10 TOMIEPEIHBOTO
3aKOHOJABCTBA Mepeadadanocs, Mo 3araibHi 300pyU YYaCHUKIB BBaXKAIOTHCS
MMOBHOBAKHUMH, SIKIIIO HA HUX MPUCYTHI YYaCHUKH (IIPEICTABHUKU y4aCHU-
KiB), III0 BOJIOJIIOTh Y CYKyMHOCTI Oinbil ik 50 BincoTtkamu ronocis. [Ipore
JI03BOJISTIOCS YCTAaHOBYMMU JIOKYyMEHTaMH BCTAHOBIIIOBATH 1 1HIIUI BiJICOTOK
TOJIOCIB YYaCHUKIB (IIPEICTaBHUKIB YYaCHHUKIB), SIKIIIO B TOBAPUCTBI OyJ1a BiJ-
CyTHs iepkaBHa yacTka (cT. 60 3akony Ykpainu «IIpo rocrmomgapcbki ToBapu-
CTBa»).

3T1IHO X 10 HOBOBBE/ICHh 3aKOHY, KBOPYM 3arajlbHUX 300piB YYaCHHKIB

TOBApHCTBA BIACYTHIN, a Y CT. CT. 33 1 35 3a3HaYa€ThCH, 110 YYACHUKH MOXKYTh
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OpaTu y4acTh y 3arajbHHX 300pax uepe3 0COoOMCTYy MPHUCYTHICTh abo mpen-
CTaBHHKA, B PSKUMI BiZIcOKOH(DepeHIIii a0o0 MIITXOM 3a09HOTO TOJIOCYBaHHS.

3 omHOTO OOKY, BAPTO BiJI3BHAYMTH 3a3HAYCHI 3MIHH SIK TIO3UTHUBHI, OCKIJIb-
KM BOHU HAOJIKEH] 710 pETyIIOBaHHS MOPSIKY IPOBEIEHHS 3arajibHUX 300piB
YYaCHUKIB TOBApUCTBA 3 OOMEKEHOIO BiAMOBINAJIBHICTIO, 10 BU3HAYAETHCS
3aKOHOJIAaBCTBOM KpaiH €Bpomnericbkoro Coro3y. s npuxnany, Hopmu KTT
[Tomemii He mepenbadarOTh KBOPYMY SIK TEPEAYMOBH MPUUHATTS PIICHb Y
TOBAapHUCTBaX 3 OOMEKEHOIO BIANOBIAAJIBHICTIO. X0Ua B 3aKOHOAABCTBI € 3a-
CTEPEeXKEHHsI, [0 3aCHOBHUIILKUN JOTOBIp MOXE CTaBUTH B 3aJIC)KHICTH JiHi-
CHICTB 300DiB BiJl y4acTi y HbOMY YYaCHHKIB, 5IK1 pETIPE3CHTYIOTh BIATIOBIAHY
KIJIBKICTh 200 BapTicTh 4acTok (cT. 241 KTT). BogHouac 3akoHO1aBYa BUMOTa
BCTaHOBJICHHSI KBOPYMY Iepen0aueHa y 3araibHUX MOJT0KECHHSX (HaPHUKIIA/,
cT. 506 § 1 KTT - pimeHHs mpo 3JIUTTA/IIpU€eTHAHHS ToBapuCTB) [4, ¢. 101].

Opnak, 3 1HIIOTO OOKY, HE3Ba)Kal0YM HA CXOXKICTh IMOJIOKEHD 3aKOHO/IaB-
CTBa OKPEMHUX €BPOIECHCHKUX KpaiH, mependadeHo pi3Hi miaxoau A0 iX ¢op-
MyBaHHS. 3 WX MO3UIIH, AKIIO OpaTH 10 yBaru BiJCYTHICTh Y BITUM3HSIHHUX
013HEC-CTPYKTYp HAaBUKIB (POPMYIIIOBAHHS MOJOXKEHb CTATYTHUX JIOKYMEHTIB
BIJIMOBIJTHO /10 CHEIU(}IKKA CBOTO CTATyCy, TO ICHY€ PU3UK BUHHUKHEHHS KO-
NOPaTUBHUX KOH(MIIIKTIB Mi>K yYaCHUKaMHU TOBAapUCTB 3 0OMEKEHOIO BiJIMOBI-
AIBHICTIO.

lomo dhopm mpoBeneHHs 3aranbHUX 300piB, TO sk 3a3Hayae P. b. Cabo-
JaI, 3aKOHOAABEIb JOMyCcKae pi3Hi (hOpMH MPOBEICHHS 3arajbHUX 300piB: 13
(I3MYHOIO IPHUCYTHICTIO YYAaCHUKIB, 3MilIaHi (300pH, Ha SKUX JOMYCKAETHCS
(i3UYHA MPUCYTHICTh YYACHUKIB Ta Y4aCTh OKPEMHX YYAaCHMKIB Yy 3arajlbHUX
300pax y pexxuMi BileokoHbepeHilii), Ta BipTyalibHi 3arajibHi 300pH y4aCHUKIB
(300pu, K1 MPOBOAATHCS 0€3 (PI3UIHOT MPUCYTHOCTI YYACHUKIB TOBAPHCTBA).
Bonnowac BueHMiT poOUTH BUCHOBOK, III0 BOYEBH/Ib, 320YHE TOJIOCYBAaHHS Ta
MPUAHSITTA PIIICHh METOIOM OMUTYBAHHS € HE (POPMOIO TIPOBEACHHS 3aralib-
HUX 300piB, a JIMIIE AUCTAHIIHHUM TOJIOCYBaHHSAM y4acHUKIB [7, c. 134].

[Ipore, AKI10 BECTH MOBY IIPO 3a0YHE TOJIOCYBaHHS, TO B 3aKOHI HE BU-
3HA4YEHO CTPOKIB, BIIPOIOBXK SIKUX YYACHUK Ma€ MPOTOIOCYBATH 3a T€ UM 1HIIE
MUTAHHS, [0 BUHECEHO Ha MOPSIOK JICHHMI 3aralibHUX 300piB. binbm me-
TaJbHO y 3aKOHI OMHUCAHO MPOUEAYPY MPUUHSITTA PillIeHb 3arajibHUX 300piB
YYaCHHKIB IIJIIXOM OMMTYBAaHHSI, OCKIJIBKH BIATIOBIAHO 110 CT. 36 Oyab-sKke pi-
IICHHS MOXKE MPUHAMATHCS YIaCHUKAMH IIIJITXOM OMUTYBAHHS, SIKIIO 1HIIEC HE
BCTAHOBJICHO CTATYTOM 1 KpiM BUIIQ/IKIB, Tepe10AYEHUX LI€I0 CTATTEIO 3aKOHY.
Takoxx 1eTaabHO PO3MUCAHO MPOIEIYpPy Ta CTPOKH, B MEXaX SIKUX 1HIIIaTop
OMUTYBAHHS MOXKE OpPTraHi3yBaTH MPUUHATTS PIIICHHS yYaCHUKAaMHU TOBapH-
cTBa 0€3 CKIMKaHHS 3arajbHUX 300piB YUYACHHUKIB TOBAPUCTBA B KIIACUYHOMY
BapiaHTI iX MPOBEICHHS.
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Tum He MeHII, BUHUKAE HEOOX1IHICTh AETabHOTO BPETYIIOBAHHS TUTaH-
HS TTOPSAKY MPOBEJACHHS 3arajJbHUX 300piB Ta MpaB 1 000B’I3KiB YYACHHUKIB Y
cTaryTi Ta/abo KOpIOpaTUBHOMY JOTOBOPI, III0 HA TAaHUH Yac Ie HE € rapaH-
TI€I0 HAJIEKHOTO 3/IHCHEHHS MpaBa Ha y4acTh Yy 3arajJibHUX 300pax Ta mpaBo-
MIpPHOTO X MPOBEIEHHS, OCKIJIBKU BIICYTHS IPAKTHKA MPaBO3aCTOCYBaHHS Y
LOMY HampsMKy. 3 JaHOTO NMPUBOLY (PaxiBISIMHU — MPAKTUKAMHU B Tally3i KOp-
MOPaTUBHOTO IpaBa 3a3HAYA€THCS, 110 BiIMIHA KBOPYMY JJIsl TPOBEJCHHS 3a-
raJIbHUX 300piB TOBAPUCTBA CTaJIa MOKIIMBOIO 3aB/SKH BBEJICHHIO HOBUX IPO-
Leyp MPOBEACHHS 3araJiIbHUX 300piB YUaCHHUKIB, a caMe: BiJicoKoH(DepeHIIii,
3204HOTO0 TOJ0CyBaHHS a00 MPUIHATTS PIICHHS UIIXOM ONMUTYBaHHSA (TOOTO
«JIHMCTAHIIIITHE» MTPOBEICHHS 3arajibHUX 300piB). AJle iICHYIOTh i BHUIIpaBIaH1
3acTepeKeHHs, 110 3aJUIINBCS PU3HK OJOKYBaTH MPUNHATTS pillleHb Ha 3a-
rajJpbHUX 300pax HETOOPOCOBICHUMH yYaCHHKAMH, SIKI MOXYTh ITHOpPYBaTH
BijicoKOH(EpEHITii, 3a04HI TOJIOCYBaHHS Ta MUCHMOBI ONMUTYBaHHSA. AJDKE Y
cT. 29 3akoHy nepeabdadaeThCs, 1110 YYACHUKU TOBAPHCTBA MAIOTh MIPABO, a He
000B’s130K OyTH MPUCYTHIMHU Ha 3arajbHUX 300pax y4yacHHUKIB, OpaTu y4acTh
B OOTOBOPEHHI 1 TOJIOCYBATH 3 MUTaHb MOPSAKY JCHHOTO.

1. lepeB’siHKO 3 IILOTO MPUBOY 3a3HAUaE, 110 TYT € TIeBHA aJIOTIYHICTH Ta
JECTPYKTUBHICTh. be3 BiMOBIHOTO KBOPYMY Ta BU3HAUEHOI KIIBKOCTI TOJI0-
CiB yXBaJIeHHS Oy/Ib-SIKUX PIlLIEHb HEMOXKJIUBE, 1110 HETraTUBHO MTO3HAYUTHCS Ha
JiSUTbHOCTI ToBapucTBa. HasiBHA Ha CHOTOAHI Cy[0Ba MPAKTUKA JEMOHCTPYE
0e31mopaiHICTh TOBAPUCTB Ta/a00 yUYaCHUKIB MEepe]l CHCTEMAaTHUYHOIO HESIBKOIO
Ma)XOPUTAPHUX YYACHUKIB Ha 3arajbHi 300pH ToBapucTBa [2].

He po3kputuMm 3anumiaerbes W MUTAHHS IIOAO CHOCOOIB MPUMHATTSA Pi-
IIEHb 3araJbHUMHU 300paMU YYaCHUKIB TIO-HOBOMY. 3TigHO CT. 34 3akoHy pi-
IIEHHS 3araJibHUX 300piB YYaCHHUKIB MOXKYTh NMPUHAMATHUCS KBajli(hiKOBaHOIO
OunbIIicTIO TOJOCIB (3/4) 200 MPOCTOIO OLIBIIICTIO TOJOCIB yCiX YYaCHHUKIB
TOBApUCTBA, SIKI MAIOTh MPABO TOJIOCY 3 BIAMOBITHUX MUTaHb, a PIIICHHA 3a-
rajgpbHUX 300piB YYaCHHUKIB 3 TUTaHb, epeadoadyeHux myHkramu 4, 5, 9, 10 q.
2 ct. 30 3aKkoHy, MpUIMAIOTHCS OJHOCTAMHO BCIMa yYaCHHMKaMHU TOBApHCTBA,
SIKI MalOTh MPABO TOJIOCY 3 BIJAMOBIAHUX MUTaHb. 3aKOHOM TaKOX J103BOJIE-
HO B CTaTyTi BCTAHOBJIFOBATH 1HIIY KUIBKICTh TOJIOCIB YYaCHHUKIB TOBapHCTBA
(ame HEe MeHIIIe, HDK OUTBIIICTH TOJIOCIB), KPIM pillleHb, K1 TPUHUMAIOTHCS OJ1-
HocTaiiHo. ToOTO Hapaszi OOMEKEHHS Y BUIVISAAI KBOPYMY 3HATE, ajie HOBHM
3aKOH MICTUTh HOpPMY, II0 BCTAHOBJIIOE MIiHIMAJbHY KiIBKICTh TOJOCIB, SKI
HEOOXI1H1 JAJII MPUUHATTS TOTO YU IHIIOTO PIIICHHS.

Btim TyT ciin BpaxyBaTH i TeBHI 3acTepekeHHs. Ha nmepmmii morsiz, 3
MOJIOKEHb 3aKOHY BUIUIMBAE, IO HASIBHICTH KBOPYMY BIJCYTHS, aje y XOIi
MPUUHSTTSA pillieHb, 0COOINBO 3 TUX MUTaHb, K1 3aKOHOM MalOTh IPUIMAaTUCS
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OJTHOCTaHO BCiMa yYaCHUKaMH, BUHUKAE JyMKa PO HEOOX1AHICTh HAsIBHOCTI
B Takux cutyauisx ae-(axro 100-BiCOTKOBOI y4acTi yYaCHUKIB y IPUMHAT-
Ti BU3HAYEHUX 3aKOHOM pimieHb. KpiM Toro, 3 TEKCTy 3aKoHY Ta OKPEMOTO
(hopMyITIOBaHHS «PIIICHHS TPUHMAETHCS yIaCHUKaMU TOBAPHUCTBA, SIKI MAIOTh
IPaBO roJ0Cy 3 BIAMOBIIHUX MUTaHb) 3ATHIIAETHCS HE3PO3YMITIUM 3 SIKUX MTH-
TaHb 1 SIK1 Y4aCHUKH MalOTh IPaBO rOJIOCY, a 3 KX HE MaloTh TaKOTO MpaBa.
S0 3aKOHOM He Tepe0aueHO KBOPYMY YUaCHUKIB JUIS TPOBEACHHS 3araJib-
HUX 300piB Ta MPUUHATTS PillIEHb HA HUX, TAKO)K BUHUKAE JIOTIYHE MUTAHHS
— YM ¥/1e MOBa MPO BCIX YYACHHUKIB, K1 IPUCYTHI Ha 3arajibHUX 300pax TOBa-
PHUCTBa, UM BCIX YYACHUKIB TOBAPUCTBA, HE3AJIEKHO BiJl X (PaKTHUHOI ydacTi y
MICIII IPOBEICHHS 3arajJbHUX 300piB YYACHUKIB.

3 nporo mpusony B. I. Llikano 3a3nauae, mo B ct. 40 dpyroi Jupekru-
Bu 77/91/€EC Pamu €Bponeiickkoro CriiBToBaprcTBa NependadeHa MOXKIIH-
BICTh NMPHUHHATTS pIlICHb 3 MHTaHb, BU3HAYEHUX CTATyTOM, 32 JOIIOMOTOIO
JIBOX CHOco0iB: 1) OUIBIIICTIO TONOCIB YYaCHHUKIB BiJ 3araJbHOTO PO3Mipy
HaJIKHHUX M YacTOK, 6€3 BCTaHOBJICHHS BUMOTHY PO HAsBHICTh KBOPYMY; 2)
OLITBIIICTIO TOJOCIB BiJl MPUCYTHIX YYaCHHUKIB, 32 YMOBH HAsIBHOCTI KBOPYMY.
JlupekTrBa 1ae MOXIMBICTH 00paTu OAMH 13 HUX ABOX croco0iB [8, c. 300].
BpaxoByroun 3a3Ha4eHi MOJI0KEHHS, MOYKHA 3pOOUTH BUCHOBOK, 10 Y 3aKOHI
00paHO MepuIMii 13 BUIEHABECHUX CIOCOOIB MPUUHATTA PIllIeHb 3arajbHU-
MU 300paMu TOBapHCTBA, BIIMIHHHUN BiJ] C1IOCO0Y, 3aKPIMJICHOTO TOTEePEIHIM
3aKOHOJIABUUM aKTOM.

AJie B KOHTEKCT1 €BPONEHCHKOTO 3aKOHO/IABCTBA, SIKIIO OOMPAETHCS CIIO-
cib ronmocyBaHHs 06€3 KBOPyMY, TO NPUB’s3Ka BU3HAYEHHS KUJIBKOCTI TOJOCIB
YYaCHUKIB 311HCHIOETHCS A0 PO3MIPY YaCTKH yUYaCHUKA y CTaTyTHOMY KarliTa-
i. [llomgo ykpaiHChKOTO 3aKOHOJABCTBA, TO MPUB’ s3Ka KIJIBKOCTI TOJIOCIB yJac-
HUKIB 3[[IHCHIOETHCS JI0 TOJOCIB YYACHUKIB 3 BIATOBITHUX MUTAHb 1, K BXKE
3a3Havajocs BUILE, Y 3aKOHOJABUOMY aKTI HE JAEThCS BIAMOBIAL MO0 SAKUX
«BIIMOBITHUX TUTaHby» i1e¢ MoBa. Kpim Toro, y 3akoHi BiJICYyTHS MPUB’s3Ka
[I0JI0 TOJIOCIB YYaCHUKIB TOBapHCTBA 3 OOMEKEHOIO BiIMOBIAAIBHOCTI 0
YAaCTKM y CTaTyTHOMY KarliTai, [0 HaBPsI Y MO>KHA BBaXKaTH MO3UTHUBHOIO
3aKOHOJIaBUOI0 HOBEJIOIO.

Tomy BUHHKa€e MUTaHHS, Y 1€ HOBi, IHHOBAIIMHI TIUIIXW BUOOPY yKpa-
THCHKUM 3aKOHOAABIIEM CIOCO0IB KOPIIOPATUBHOTO YIIPABIIIHHA YU 3BUYAliHE
HOPYIICHHS MPaBUJI IOPUAMYHOI TEXHIKH, IO B MTPAKTHUIII PABO3aCTOCYBAHHS
B MailOyTHbOMY MOKE€ MPUBOAMTHU IO 3HAUYHUX KOH(MIIKTIB Yy TOBApUCTBax 1
CY/ZIOBOTO BUPIIICHHS CITOPIB PO BU3HAHHS PIllICHb 3arajJbHUX 300piB HEliHC-
HUMU.

Jlist mpuKIamy, 3rigHO TojoKeHb 3akoHy ABcTpii mpo TOB ob6pano apy-

Uil crocid MpUUHSTTS PIICHb 3arajlbHUMH 300paMH, 110 BUSHAYCHUN €BPO-
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NEeHChbKUMHU CTaHAapTaMHU. SIKIO 1HIIEe HE BU3HAYEHO 3aKOHOM YM CTaTyTOM,
pIIIEHHS] MPUHMAIOTHCS MTPOCTO OUIBLIICTIO ronociB, To0To 50% 1 Ouiblie
MPUCYTHIX ToociB. BogHouac € i Taki pillieHHs, Ui SKUX BIMAaraeThCs KBa-
midikoBaHa OUTBLIICTE: 1) MOTIMHAHHS TOBAPHCTBA 1 3MiHA BHACIITOK IIOTO
kopriopatuBHOi dopmu — 90% mpHUCyTHIX Ha 300pax ToyioCiB; 2) BHECEHHS
3MIH JI0 CTaTyTy LIOAO MOTIMHAHHS, 1HIIOI (GOpMH peoprasizaiii 4u Moaury
TOB — 75% ronociB npucyTHix Ha 300pax [3, c¢. 78]. TobTo TyT mpuB’s3Ka
POOHUTHCS 10 KUTBKOCTI TOJIOCIB YYaCHHKIB, IPUCYTHIX Ha 3arajlbHUX 300pax
13 BKa31BKOIO Ha HAsSBHICTh KBOPYMY.

VY 3B’43Ky 3 UM, BUIIPABIAaHO MOXKHA JIITH BUCHOBKY MPO HEOOXIAHICTD
JeTasizamii IpaBuI Mpo COocOOU MPUHHATTS pillieHb 3arajJlbHUMHU 300paMu y
HOPMATUBHHX MOJOKEHHIX 3aKOHY, III0 B MallOyTHEOMY Ma€ CTBOPUTH CIIpPH-
STJIMBI YMOBH JJIs1 O1IbII IPO30POi Ta HAJIAroKEHO1 poOOTH BHUILOTO OPraHy
YIPaBIiHHS TOBAPUCTB 3 OOMEKEHOI0 BIAMOBIIAJIBHICTIO.

Buxonaguuii opean mosapucmea. B mpaBoBiil miteparypi 3a3HadaeThCs,
1110 BUKOHABYMM OpraH — 1€ BOJIEBUABIISIOUUI opraH Kopropauii, sikuit 31iic-
HIO€ (YHKIIIIO Oe3MocepeIHhOTO yIpaBliHH Heto. BiH CTBOpIOETHCS 3a pi-
MIEHHSIM 3arajlbHUX 300piB 3 BCTAHOBJICHHSIM KOMIIETEHIIIT I[bOTO OpPTaHy Ta
ckiany. BiH mia3BiTHUI B CBOIN MiSUTBHOCTI 3arajbHUM 300paM y4acHHUKIB
(axiioHepiB, 4JeHIB) KOpHOpallii, OpraHizoBye BUKOHAHHS iX pillleHb 1 Hece
repe HUMHU BiJIOBIAbHICTB 32 €(heKTHUBHICTh poOOTH Kopropartii [ 1, ¢. 39].

3riJHO HOPMATUBHUX TIOJIOKEHh HOBOTO 3aKOHY MUTAHHS OO JisTh-
HOCTI BUKOHABYOTO OpraHy TaKOX MICTHUTh CBOI 0COOJIHMBOCTI. 30Kpema, 3a-
KPIIUIEHO TPE3yMIILi}0 CTBOPEHHS Y TOBAPHCTBI OAHOOCIOHOTO BUKOHABYOTO
OpraHy, Ha3Ba sIKOTO «JUPEKTOP», AKIIO 1HIIIE HE BU3HAYEHO CTAaTyTOM (4. 4 CT.
39). lllono HasiBHOCTI B TOBapUCTBI KOJET1aIbHOTO OpraHy, TO Taka MOXJIU-
BIiCTh MOKe OyTH mepeadadeHa y CTaryTi 3 BU3HAYSHHSM KiJIbKICHOTO CKJIay
roro wieHiB (4. 5 cT. 39).

Kpim Toro, 3akoHOM yperyibOBaHO MOPSIOK MPOBEACHHS 3acijaHb BU-
KOHABYOTO OpPraHy TOBapHCTBa Ta OOMEKEHHS 100 OOpaHHS YJIEHIB BHUKO-
HABUOTO OpPraHy, a came Te, o (izuyHa 0coba, sKa € YWICHOM KOJIETiaIbHOTO
BHKOHABUOIO OpraHy TOBapuCTBa a0 Ji€ K OJHOOCIOHMN BUKOHABUUH Op-
raH, He MO)Xe OyTH YIEHOM HaIMIA0BOI paJy IbOro ToBapucTaa (4. 9 ct. 39).
OCKUTBKY 4JIEHW BHKOHABYOTO OPraHy € MOCaJOBHMH 0COOaMH TOBapHCTBA,
SK1 HECYTh BIATOBIAANBHICTD Y MEXaxX CBOiX MOBHOBAa)KEHb, BAXKIUBUM TIO-
3UTUBHUM HOPMAaTHUBHHUM TOJIOKEHHSIM € BU3HAUEHHS y CT. 42 3aKOHY TaKHUX
TIOHSATB, SIK «IIOCa0Ba 0cO0a TOBAPUCTBaY, «adimiiioBaHa 0coday, «KOHMIIIKT
IHTEpECIBY.

Haznsiooea paoa moeapucmea. UnHHE 3aKOHOJIAaBCTBO BU3HAYA€ OpraHa-

MU KOHTPOJIIO B TOCIONAPCHKUX TOBApUCTBAX HAMISAJOBY paay Ta pPeBi3iiHy
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komicito. Hapasi mependadeHo CTBOpEHHS IMX JBOX OpPTraHiB JIMIIE B aKIlio-
HEepHUX ToBapucTBax [6, c¢. 176]. ll{lomo ToBapHCTB 3 OOMEKEHOI BiJIOBI-
JAJIBHICTIO, TO 3aKOHOM BHW3HAY€HO HOBHUX INIJXiJ, 3TITHO SKOTO BiJCYTHI
MOJIO’KEHHSI TIPO HEOOX1THICTh CTBOPEHHS PEBI31MHOT KOMICii U 0OpaHHS peBi-
30pa I 3IMCHEHHS KOHTPOJIIO 3a TOCIOIAPChKO-(iHAHCOBOIO 3BITHICTIO TO-
BapucTBa. Pa3oM 13 TUM, MUTAHHS PO CTBOPEHHS HATIIAI0BOI PaId HAJICKHUTD
JI0 KOMIIETEHIIIi 3araJbHUX 300piB yYaCHHKIB, 110 Ma€ OyTH BiIOOPaKEHO Y
CTaTryTi TOBapHCTBa. | Xoua Taka MOXJIHMBICTh HE € 000B’I3KOBOIO, BTIM Y THX
TOBApUCTBAX, Jie 3HaYyHa yBara Oyjie MPUAUIATUCS MUTAHHIO YIOCKOHAJICHHS
CHUCTEMH YTIPABJIiHHS Ta 3JTyYCHHS 1 TTiBUIIIEHHS T0BIpY 1HO3EMHHUX 1HBECTO-
piB, CTBOPEHHS HAIVISAIOBOI paJid CTaHE HEOOXITHICTIO, 10 Oy/e MPOANKTOBA-
HO TIPaKTUKOIO BEICHHS Oi3HECY, OCKIJIBKH 3TiHO €BPOIEUCHKUX CTaHIAPTIB
HasIBHICTh HAIVISIOBOI pajid € TapaHTIel0 MPO30poi AiSNIBHOCTI TOBAPUCTB 3
00MEKEHOI0 BIIIOBIIAIBHICTIO.

Tak, A. B. Msrkuii 3a3Hauyae, 110 CTBOPEHHS HAMISIZIOBOI paju y TOBApH-
CTBax 3 0OMEXEHOIO BiJIMOBIAAIBHICTIO OOYMOBIIOETHCSI TAKUMU OCHOBHUMH
YUHHUKAMM: - [T IBUIIY€THCS 1HBECTHIIIITHA TPUBAOIMBICTh BITYM3HSIHOTO 013-
HeCy, OCKUIBKHU HAIJISI0Ba pajia iCHY€E Y TOBApUCTBAX IIi€T OpraHi3aiiiHo-Tpa-
BOBO1 (popMHU OUTBIIOCTI KpaiH CBITY, 1 ii iICHyBaHHS BHUCTYIIA€ JOAATKOBOIO
TrapaHTIE YCHIITHOCTI O13HECY I IHO3EeMHHMX YYaCHUKIB; - TJOCUTH IIBUIKO
NpUIMalOThCA PILICHHS B 1HTEpecax yYacHUKIB TOBApHUCTBA, SIKI HEMA€ IO-
TpeOu BIAKIAAaTH N0 CKIMKAHHS 3arajbHUX 300piB; - 3aPOBAIKY€ETHCS TO-
CTIHIM KOHTPOJIb 32 IISTIBHICTIO BUKOHABYOTO OpraHy, 110 JI03BOJISE MoTepe-
JOKATH MOXIIMBI 3JIOBKMBAHHS 3 OOKY OCTaHHBOTO; - BKJIIOUEHHS 10 CKJIaay
HarIAA0BOI paau MpodeciiHMX MEHEIKEepIiB Ta 0Ci0 i3 BHCOKHM JIOCBIIOM
KOPIOPATUBHOTO YIPABIIHHS 1aCTh 3MOTY M1ABUIIUTH MOKa3HUKH JISTIBHOCTI
MiTPUEMCTBA Ta TOCATTH Kpalux (iHaHCOBHX pe3yibTariB [6, ¢. 186 — 187].

3BHUaitHoO, BapTo norogutucs u 3 I. B. Jlykau, 110 came jumie CTBOpEHHs
HaIVIS0BOI pajy B TOBApPHUCTBI 3 OOMEKEHOIO BiJMOBIAANIBHICTIO HE B 3MO31
BUPIIIUTH BCIX ICHYIOYMX MPOOJIEeM B TOBAPUCTBI, ajie Oy/e HaJaaBaTH ydac-
HUKaM MOXXJIMBICTh CAMOCTIHO BUPILTYBAaTH MUTAHHS KOHTPOJIO 38 BUKOHAB-
YUM OpPTaHOM y BUMAJKY, SKIIO TOBAPUCTBO Oy/ie MaTH TaKy HEOOXiTHICTH [5,
c. 161]. Taxk, 3rigHO MONOXKeHb 4. 3 cT. 38 3aKOHY MOPSAAOK MiISUIBHOCTI HATIIS-
JIOBO1 pajau, 11 KOMIETEHIIis, KUTbKICTh YJIEHIB 1 MOPSIIOK X 0OpaHHs, Y TOMY
YHCII He3aJIeKHUX WICHIB HAITISA0BO1 pau, po3Mip BUHATOPOIH YICHIB Har-
JS,A0BOT pajin, a TAKOXK MOPSAIOK OOpaHHS Ta MPUMTMHEHHS IXHIX TOBHOBAXKEHB
BHU3HAYAIOThCSI CTATYyTOM TOBapHUCTBA. 3 HABEJIEHO BUIUIMBAE, 1110 CAME y4ac-
HUKH TOBapHCTBA 1 CaMe€ y CTaTyTi MalOTh MPaBO Bi0Opa3uTH OCHOBHI 3acain
JUSUTBHOCTI HAITISIIOBOT pajiv, IO € MO3UTUBHUM HOBOBBEJICHHSIM.
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Brim, BapTO Big3HAUMTH U TOM (PaKT, 1110 HUHI 3aKOHO/IABELlb 3aHA/ITO BY-
3bKO BH3HaAua€e chepy MpaBOBOTO PETYITIOBAHHS JiSTILHOCTI HAIVISAOBOI pajau
Ta MOMKJIMBUX BEKTOPIB PyXy B HAIIPSIMKY PO3KPUTTSI CTICIIH(IKH TOBHOBAKEHB
i uneniB. Tomy 17151 BUpOOJICHHS €PEKTUBHUX METO/IB JAiSUTBHOCTI HATTISAOBOT
paau JOULIBHO IIe JOJATKOBO PO3POOISATH KOKHUM TOBAPHCTBOM MOJIOKEHHS
PO HAIVISIOBY pajy, B SIKIM ETalbHO MPOMUCYBATH MOBHOBAXEHHS UYJICHIB
HaIJISIIOBOT pajiv, TOPSIOK MPOBEICHHS 3acilaHb HAIISIOBOI Pajid, MOXKIIU-
BICTh CTBOPEHHS KOMITETIB HAIVISIOBOI Payl TOLIO.

Takum 4MHOM, aHANI3 OKpPEMHUX MOJOKEeHb 3akoHy Ykpainu «IIpo ToBa-
pucTBa 3 0OMEKEHOIO Ta JIOJATKOBOIO BiMOBITATBHICTIO» A€ MiACTAaBU IS
BHCHOBKY, 1[0 B HHOMY 3alpPOBAPKEHO HOBI MEXaHI3MHU KOPIOPATHBHOTO
yIOpaBIiHHS B TOBAPUCTBAX 3 OOMEKEHOIO BiIMOBIAANBHICTIO, SIKI BiA3HAua-
I0ThCSL CBOEIO THYUKICTIO 1 IMCIIO3UTUBHICTIO Y BU3HAYEHHI 0ararb0X MUTaHb
(hyHKIIIOHYBaHHS OpTaHiB YIIPaBIIHHS TOBAPUCTBOM. Y 3B 53Ky 3 IIUM, HE3Ba-
KAFOYHM Ha OKPEMi HETOYHOCTI Ta HEY3TO/KEHOCTI 3aKOHOIaBUMX HOPM, TIepIITi
cpoOu TIIyMadeHHs 3aKOHOJIAaBCTBA BKA3YIOTh OLIbIIE HA TO3UTHUBHI ACTIEKTH
MIPaBOBOTO PETYIIOBaHHS, a HAABHICTh MPOTAJIHH, SKi CYTTEBO O BIUIMBAJIM Ha
JISTTEHICTD TOBAPUCTB 3 0OMEKEHOIO BIIMOBITAJIBHICTIO TIOKAXKE JIUIIIE TTPaBO-
3aCTOCOBHA 1 Cy/IOBa MPAKTHUKA. AJKe OCHOBHE 3aBIaHHS 3aKOHOJIABIIS BHKO-
HAHO, a CaM€ HAJIaHO YYaCHHKAM TOBAapHCTBA MPABO OOMPATH MOJENH KOPIIO-
pPaTUBHOTO yHpaBIiHHSA, 3TIHO K01 OyAyTh BpaXxOBaHi SIK MPUBATHI 1HTepecH
1HBECTOpIB, TaK i KOPIIOPATUBHUI IHTEPEC KOMIIAHII B II1JIOMY.
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Cimyk JI. B. Opranu ynpasJiiHHsl y TOBAPUCTBI 3 00MeKeHOI0 BiIOBiAa/Ib-

HICTIO: OIS/ HOBEJI 3AKOHOIABCTBA
V crarrti npoaHai3oBaHO MONOKeHHsT 3akoHy Ykpainu «IIpo ToBapucTBa 3 06-

MEXKEHOIO Ta JJOaTKOBOIO Bi/IOBIIANBHICTION MO0 TIOPSIIKY CTBOPEHHS Ta (yHK-

[IOHYBaHHS OpTraHiB yHpaBlIiHHA. Bu3HaueHo, 10 3aKOHO/IaBYI HOBEJIH CHPSIMOBaHI

Ha 3a0e3MeUeHHsI ONTUMAITBHO THYUYKOi CHCTEMH KOPIIOPATUBHOTO YIPABIIHHS B TO-

BapHCTBax 3 0OMEXEHOIO BiAMOBIJAIBbHICTIO. PO3KPUTO MmiICTaBM CKIIMKAHHS 3aralib-

HUX 300piB TOBaprCTBa 3 00MEKEHOIO Bi/IMTOBIAABHICTIO, 0XapaKTEPHU30BaHO (GOPMHU

MPOBEICHHSI T CIIOCOOW MPUUHSATTS PIllleHb YYaCHUKAMH TOBAPHUCTBA Ha 3arajlbHUX

360pax. Takok 3MiCHEHO MOPIBHSIBHO-IIPABOBY XapaKTEPHCTHKY HOPM 3aKkoHY 3

3araJbHUMH €BPOTICHCHKUMH CTaHIapTaMH Ta 3aKOHOIABCTBOM OKPEMHX KpaiH €B-

poreiicbkoro Coro3y. VBary MpUAiICHO W peraMeHTaIlil TisuTbHOCTI BUKOHABIOTO

Opramy Ta HarIsI0BOI PaIu.

KurouoBi ciioBa: KopriopaTuBHE YIPaBIiHHSI, 3aralibHi 300pH, BUKOHABYHIA Op-
raH, HAITISI0BA pajia, ocagoBa 0cooa.

Sishchuk L.V. Management bodies in a limited liability company: an overview
of the legislation

The article analyzes the provisions of the Law of Ukraine «On Companies with

Limited and Additional Liability» regarding the procedure for the establishment and

functioning of management bodies. Determined that the legislative novelties aimed at

ensuring optimal flexible system of corporate governance in companies with limited
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OpraHu ynpasiiHHsS Yy TOBAPUCTBI 3 0OMEKEHOIO Bi/INOBIAANBHICTIO: OIVISA HOBEJ 3aKOHOIABCTBA
liability. The grounds for the convening of the general meeting of the limited liability
company are disclosed, the forms of conducting and the procedure of decision-
making by the participants of the company at the general meeting are described. A
comparative legal description of the law of the European Union with the general
European standards and legislation of the countries of the European Union has also
been carried out.

Particular attention is paid to the regulation of the executive body and supervisory
board. The presumption of creation in a limited liability company of a sole executive
body is determined. Positive view is taken of the definition of concepts such as
«official of a company», «affiliated person», «conflict of interests». It is proposed
at the legislative level to consolidate the norm on the obligation of the company to
approve at the general meeting of the participants the provisions on the executive
body and the provisions of the supervisory board, which prescribe in detail the powers
of members and functioning of these controls.

Key words: corporate governance, general meeting, executive body, supervisory
board, official.

99

«04LO9IFIIDAD 109 VdID I'VHIAX. UMHITOd VHXIIN



MIXKHAPOJHUUN KYPHAJI «ITPABOICYCHIJIBCTBO»

Cteub AHApIU Stets Andriy

ooxmop npasa (PhD), PhD, political scientist, legal
noaimonoe, paoHuK 3 adviser, expert of document
npasoeux NUMaHb, Cneyiaiicm examination, lecturer of
eKcnepmusu OOKyMeHmis, the Faculty of Law and
suxiaday gaxkyiomemy npasa Administration, Zelena Gora
ma aominicmpayii, m. 3enena (Republic of Poland)

I'ypa (Pecnybnixa Ilonvwa)

KOHCTUTYUIMHUN 3AXUCT MNOHOCTI
NIOOAWHU: NOPIBHANBHO-NPABOBUM

AHANI3

VJIK 342.723

Y neMOKpaTU4Hii, MpaBOBii JepKaBi IHCTUTYT T1AHOCTI JIOAUHU € Ti€I0
(yHIaMEHTaJIbHOIO OCHOBOIO, Ha sKiil 0a3zyroTbes mpasa moauHu. IloBara i
3axXMCT T'1THOCTI JIIOAMHU Y 111l IepXKaBi € CIPaBOO0 KOXKHOI'O OpraHy Jiep’KaB-
HO{ BIIaJii, OpraHy MiCLIEBOTO CAMOBPSIyBaHHS, iXHIX MMOCAJI0BUX 1 CIIyK00-
BUX 0Ci0, CIIPaBOIO BCHOTO HAPOJY.

Oco6amBa poib y IPaBOBOMY PETY/IIOBAHHI Ta 3aXUCTI T1HOCTI JIOJUHU
y JAE€MOKpaTHuHil, MpaBOBii JepkaBi HaJEKUTh i1 KOHCTUTYILII. Came KOH-
CTUTY1IIi € OCHOBHUM JIXKEPEJIOM IPABOBOT'O PETYJIIOBAHHS IHCTUTYTY T'1JIHOCTI
JIOJIMHHU, KITFOYOBUM 3aC000M Horo 3a0e3neueHHs y BCiX cdepax JepKaBHOTO
1 CyCHIJIBHOTO JKUTTS, KOPIIOPATUBHUX 1 IPUBATHUX MPABOBITHOCHH.

3ycuIuIst FOPUCTIB, 0COOIMBO NMPAKTUKYIOUUX, SIKI HAJAlOTh MOCIYTH 3 M-
TaHb 3aXUCTY T1THOCTI JIFOAWHHU, MOXKYTh OyTH IPUPEUEHI HA HEeBAUy, SKILO
X opMasbHi MPONO3ULIi HE BPaXOBYIOTh CUCTEMHUX (DAKTUUHUX MEPELIKO]L,
10 BUHMKAIOTh Ha IUISIXY BUPILICHHS Ti€l YW 1HIIOI cipaBU. Y TaKUX CUTY-
aisx Tpeba 3aCTOCOBYBAaTH NPUHIIMII BEPXOBEHCTBA IMPaBa, SKUH JT03BOJISIE
IHTErpyBaTH MPaBOBI Ta COL[iaJIbHI ACMIEKTH BUPILICHHSA TaKUX CIIPaB 1 10Cs-
raTé CIpaBeUIMBOCTI i PIBHOCTI /Ui BCiX. ToMy He MOXHa MEPEOLiHIOBATH
3HAUEHHs MPABOBOTO PETYIIOBAHHS Ta 3aXUCTY TiTHOCTI JIOAUHM, 00 Oe3 na-
HOTO MPHUHLHUITY, LI€ PETYTIOBAHHS 1 3aXUCT MEPETBOPIOIOTHCS YACOM Y YUCTY
(hopManbHICTb.

Binomo, 1110 mpaBoBi rapaHTii AiI0Th y Meax MMPaBOBOi CUCTEMH KpaiHH,
Jie BOHU B3a€MOJIONIOBHIOIOTh Ta B3a€MO3aMIHIOIOTh Of1HA O/HY. B3aemo3B’ -
30K MK HUIMU MOXe OyTH p13HOMaHITHHM, 1110 Ja€ 3MOT'Y CUCTEMaTU3yBaTH iX
3a IEBHUMH M1ICTaBaMH.
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Ha nymky npod.. B. TToropinka, € aABa BUAM IOPUANIHUX TapaHTId: HOP-
MaTHUBHO-TIPABOBI Ta OpraHi3alliiHO-TIPaBOBI, SKI JIFOYM pa3oM, 3a0e3reuy-
I0Th 1HCTHUTYIIOHAJBHY pealli3allilo 3aXHCTy JIIOICHKOI TiaHOoCT. Cepen BCix
MPaBOBUX TapaHTIN T1AHOCTI JIFOAWHU CIIi BUAUISITH KOHCTUTYIIIHHI TapaHTii,
SIK1 € 0a30BUMHU TapaHTISIMH, HAa OCHOBI SIKMX ()OPMYIOTBCSI 1 PO3BUBAIOTHCSI BCI
1HIIT TIPaBOBI TAPAHTII JAHOTO IHCTUTYTY: CYJOBi, aAMiIHICTpaTHBHI, (DiHAHCO-
Bi, OpraHi3aIiiiHO-TIpaBoBi 1 T.1I.

KonctuTyuiiiHuii po3BUTOK MOCTKOMYHICTUYHHX JiepkaB LleHTpanbpHOi Ta
CxigHoi €Bpornu miciis Mo, moB’si3aHux 3 pyxoMm «ComigapHocti» y ITosb-
1 (1980-1990 pokw) Ta 3pyiinyBanHsaM bepnincekoi ctinu (1989 pik), mpuBiB
10 GOpMYBaHHS B HUX €BPOINEHCHKUX CHIIBHUX JIEMOKPATUYHHUX LIHHOCTEH:
T1IHOCTI Ta MpaB JIIOANHH, KOHCTUTYLIHHOT 1eMOKpaTii Ta BEpXOBEHCTBA Mpa-
Ba./laHl MIHHOCTI HUHI 3aKPITUICHI B IEMOKPAaTUYHUX KOHCTUTYIIAX [Tompi,
VYropuuay, Yexii TOIo, a TaKOX - Y KOHCTUTYLIAX JESKUX MOCTPAIIHCHKUX
nepka:I py3ii, Ecronii, JIutu, JlaTsii, MonaoBu Ta Ykpainu.

Sk Bi10OMO, 0COOJMBOTO 3HAUYCHHS IHCTUTYT T1THOCTI JIFOMWHU HAaOpaB TIic-
JIs. Ipyroi CBITOBOI BifHHM, KOJK OYB 3aKPITUICHHA B MIKHApPOIHO-TIPABOBUX
aKTax, 30KpeMa, y TOJOXKEHHSAX 3arajabHoi Jeknapariii npas mogquan OOH
1948 poxy (mani — lexnapartisi 1948 poky). A Takox - B aKTax HaI[lOHAIBHO-
r'0 3aKOHOJIaBCTBA Ta MPAKTHIIl HOT0 3aCTOCYBaHHS €BPONIEHCHKUMHU KpaiHaMU
KOHCTUTYIIHHOT eMokpatii (Itamist, @pantis, benbris, ®PH ta inami).

Jlronceka rigHicTh 200 Kpallle - TPUPOIHA JIIOASHICTD - O3HAYAE, 110 JIFO-
JIMHA BUCTYIIAE K HAaWBaKIUBIIIA 1 BA3HAYAJIbHA I[IHHICTh Cepel] yCiX 1HIIHMX
coIlialbHUX IIIHHOCTEH Ta € iX KiHIeBor MeToro. CaMe Take po3yMiHHS Ka-
Teropii T1IHOCTI JIOAUHHA 3a00POHSIE 3aCTOCOBYBaTH a0O BiJAMOBISATHCS Bij
OyIb-SIKUX JisIHb, 1110 MPU3BOIATH 110 i MOPYIIEHb Cy0 €KTaMu, HacaMIlepe/,
HaJIIJICHUMU TTyOTIYHOIO BIIAJIOH0.

Hexmapartis 1948 poky pa3oM 3 HU3KOK HACTYITHUX MIKHAPOIHO-TIPABO-
BUX JOKYMEHTIB MOKJIMKAaHA 3aXUIIATH JIIOACTBO BiJ T'yMaHITapHUX KaTakTi3-
MiB y MaiiOyTHhOMY. Y TOMY X 1948 pomi Oyna npuitHsaTa okpema KoHBeHItis
Mpo 3ano0iraHHs 3JI0YMHAM TeHOLUIY Ta MOKapaHHs 32 HOTO, a MOTIM, CEpe]
iHImMX, - KoHBeHI1is mpo 3a00poHy 3aCTOCYBaHHS TOPTYP Ta 1HIIUX KOPCTO-
KHX, HEJIFOJICBKUX Ta TaKUX, 10 MPUHIKYIOTh T1HICTh, BU/IB IIOBOJKCHHS Ta
nokapanHs (1984 pik).

[TomiTruHi, comiaibHi, IHTENEKTYyaIbHI, KyJbTYpHI Ta €KOHOMIYHI 3MiHH
3a OCTaHHI MIBCTOJITTS NEPEBEPIIMIN OUiKyBaHHs TBOpuiB [ekmapartii 1948
poky. Tomy HeoOXiTHUM CTal0 CTBOPEHHS Ta YXBAJIEHHS HOBUX MIKHAPOJI-
HUX KOHBEHIIIH i 1HITUX TOKYMEHTIB, 5IKi 0 Y HOBUX yMOBaX J03BOJISIIN €(eK-
THBHO 3aXHUIIATH T1THICTH 1 MpaBa JIOIUHH.
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Crenp AHIpii

B €gpori - wienn Pagu €Bponu - 3aXUIal0Th T1AHICTH 1 TIpaBa JIOAUHHA
y CBOIX KpaiHax 3aBIsku €BpOMEHChbKiil KOHBEHIIIT 13 3aXUCTy NPaB JIOIUHU
Ta OCHOBOTOJIOKHHX cB0OO (mani — Konsenttis 1950 poky), HU3II CynmyTHIX
IPOTOKOJIB A0 Hel. 11 KOHTPOIIo 32 BUKOHAHHAM 1€l KoHBeHII1 cTBOpeHO
€BpoNEeHChKUN Cy/l 3 PaB JIOAUHHU.

HesBaxkaroun Ha MHUPOKY MIKHAPOJIHY HOPMAaTHBHO-THCTUTYIIHHY 0a3y,
MOJIOKEHHSI TIPO T1AHICTH 1 MpaBa JIIOJUHH Y 0araThboX €BpONerchbKuX KpaiHax
HEPIJIKO MAIOTh XapakTep JAekiapaiiil. Xoya 11l MOJI0KEHHS MOXYTh PeabHO
3IMCHIOBATHUCS O€3MMOCEePEHBO HAa TEPUTOPIT IepKaB yepe3 IX KOHCTUTYIIIHHI
MeXaH13MHU, 110 HOPMAaTUBHO BH3HAYAIOTh MOBEAIHKY JIIOACH Ta Jep>KaBHUX
OprasiB, sIKi TapaHTYIOTh T1IHICTh 1 ITpaBa JIOANHH, TOOTO HE TEOPETUIHO YU
1TI030pPHO, a MMPAKTUYHO ¥ eeKTUBHO [1].

Cepen 1HIIUX BapTO MiJHIMATH MPOOIEMY T1IHOCTI JIFOAEH, K1 3yO0XKi-
I0Th, ITYKAIOTh MPUTYIKY YU cTanu OixkeHIsMuU. [Ipobiema OikeHIIiB, HanpH-
KJIaJ, TyKe paTye cydacHy €Bporry, 00 O1KeHII — 11e 0iHICTb, III0 00OMEXYE
JIOICHKY T1AHICT [2]. AJle cCUTYyallis 4acTo 3MYIIY€E JTFOICH BUIKDKATH 33 KOP-
JIOH y TIONIYKaX MHUPHOTO UTTS, KOJHU B X KpaiHi TOUUTHCSA BiliHA.

B Vkpaini uepes BiiiHy Pocii Ha ykpaincbkomy JlonOaci BuUHHKIIa pooIie-
Ma MepeCeseHIIiB, YUCIO KX NEPEeBaTUIIO 32 OAUH MUTbIOH YOJIOBIK. 3aXUCT
TiTHOCTI IUX JTFO/IEeH B3si1a Ha cebe YKpaiHa, ane poOUThCs 1€ TyKe TTOBIIBHO
Ta CyIepeuIHBO.

Ha xannp, uepes nmomTuky neskux 3axigaux kpain (OPPH tomio) Ta Pociii-
cekoi Denepartii, Ykpaina He moke cratu wieHoM Hi HATO, Hi €Bponeiichko-
ro Coro3y. OcTaHHI MDKHAPOIHI OpraHi3allii cTanu 3apyYHUKaMH IMITEPChKUX,
TCOTMOMITHYHMX KOHIeNIil Pocii, sika pyliHye OCHOBM 1X CTBOPEHHS Ta (PyHK-
I[IOHYBaHHS.

Cy4acHi €KOHOMIYHI IHTEPECH HEPIJIKO ITHOPYIOTh AYXOBHI I[IHHOCTI Ta
3100yTKH TYMaHi3My, siKi Oynu nocarHyTi 3aBasku ¢itocodii I. Kanra, skwuii
BiJIKM/IAB CTaBIICHHS JI0 JIOIMHH SK 10 IpeaMeTa uu 00’ exra. Moro inei Gynu
BTIJICHI €BpONEHCHKUMU MOMITHYHUMHE Aisidamu - K. Anenayepom, XK. Mone,
P. lllymanom Ta I1.-A. Cnakom. OcTaHH1 Majii Ha MeTi OyIIBHUIITBO MUPHOI,
ennHoi Ta 6aratoi €Bpornu, e Hemae 01THOCTI Ta BoeHHOT HeOe3neku. Lle cra-
JI0CS1 1 EBPONIEUCHKUN MTPUKJIIA]] CTaB 3pa3KOM ITMB1II30BAHOCTI Ta JIFOJSTHOCTI.

Sk BiIOMO, 3aXUCT T1THOCTI JIFOMUHU € KOHCTUTYIIHHUM 000B’ I3KOM JIep-
aBu [3]. ChOro/HI TOBOPUTH TPO 3aXMCT TiTHOCTI JIFONWHU SK TIPO HAWBH-
Iy COILIAJIbHY IIHHICTh B YKpaiHi, KOJIM MaiKe IIOJHS TMHYTh IPOMaTHU
VYkpaiau Bix okymnamiiaux Bilicbk Pociiicekoi deneparrii Ta ix HalilMaHIIB Ha
ykpaincbkomy JlonOaci, myke Baxkko. Lle o3Havae, mo BigOyBaeThCs pO3pUB
MDXK CUCTEMOTO IIIHHOCTEH, 1m0 GopmyeThbes B LlenTpanbhiii 1 CxigHil €Bporri
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MPOTATOM OCTaHHIX 25 pPoOKiB, Ta B YKpaiHi, a TOMy JlaHa TIpo0JieMa 3aBakae
€BPOIHTETPAIlIHINA MOMITHUIII OCTAaHHBOI.

OnnovacHo B €Bporii BiIOyBaeThCsl CyNepewINBUAN MPOLIEC, IO CTABUTH
M1 CYMHIB CUCTEMY €BPONENUCHKUX CIUIBHUX JEMOKPAaTUYHUX IIIHHOCTEH. 3a-
XHUCT TITHOCTI JIFOJWHU HAlYacTillIe € CpaBoOl0 CaMHUX TpoMajsH, [4] ski 3a-
JIEKHO B[] IX PIBHS IOPUAMYHOI MPOCBITH 1 Cy4aCHOTO MEHTAIITETY, MOJIITHY-
HOT Ta KOHCTUTYLIHHOI KyJIBTYPH, BCTYHAIOTh y OOPOTHOY 3a CBOIO TiTHICTb.

VY Gararbox KpaiHaxX iCHy€ KOHCTUTYIIHHO-CYI0Ba MMPAKTHKA 3aXHUCTY Tif-
HOCTI JronuHu. Tak, IiKaBUM MPUKIAIOM MOXKE CIYKUTH mpakThka KoHcru-
tyuiiHoro Tpubynany PecnyOmiku Ionpmia (nani — Koncrutyuiiinuit Tpu-
OyHaJT), IKMI y CBOIX PIMIEHHSX BBAXKAa€, M0 3aKOHOMABEIlb, CIIUPAIOYNCH HA
MOHATTS T1AHOCTI JIIOAUHY, (pOopMy€e cHUCTEMY LIHHOCTEH, HaBKOJIO SKUX I10-
oynoana Konctutymis [Tonsmii [S], ocHOBa Bchoro npaBonopsaky. ['igHicTh
JIIOIMHU HE MOXKE pO3IVIsIIaTUCS SIK O3HaKa abo Halip mpaB, HAJaHUX JIepKa-
BOIO, TOMY III0 BOHA TEPII 32 BCE € MPOTUBATOIO JIeprKaBi. 3aJIUIIAIOUUCH CaMe
JDKEPEJIOM TIpaB 1 cBOOOJ, T1IHICTh JTIOAWHU BHU3HAYAE CMOCIO X CIPUHHATTS
Ta peanizaiii aepxkaBoro. O4eBUIHO, IO Y BCIX MyOMYHUX 3axXoax CJij Bpa-
XOBYBAaTH 1CHYBaHHS Ti€l 4M 1HIIOT cpepr 0COOUCTOT aBTOHOMIT, B SIK1i JTrHO/U-
Ha MOJKE TIOBHOIO MIPOIO Peaji3yBaTHCA y CyCIIbCTBI.

A 3 iH1oro 60Ky, my0niyHa JisUIbHICTh HE TOBUHHA MIPU3BOAUTH JI0 CTBO-
pPEHHS MPaBOBUX YU (PAKTUUYHUX OOCTABUH, IO MOXKYTh 1M030aBUTH JIIOAUHY
MOYYTTS T1THOCTI [6].Fi}1HiCTL — 1€ TIOHATTS MOPAJIBHOI CBIZIOMOCTI, SIKE BU-
paskae ysBJICHHS PO LIHHICTH BCAKOI JIIONWHH, IK MOPaJIbHOI 0COOMCTOCTI, a
TAKOXK KaTeropist €THUKH, 110 O3Ha4Ya€ 0COOJIMBE MOPAJIbHE CTaBJICHHS JIIOIUHU
1o camoi ce0e 1 cTaBlIeHHs 10 Hel 3 00Ky CyCHiIbCTBA, B SIKOMY BU3HAETHCS
LIHHICTHL 0COOMCTOCTI.

[igHiCTD MIOAMHM HE MOXKe OyTH yTHJIi30BaHa, BTpadeHa abo HaBiTh 3aMi-
HeHa Oy/lb-SIKUM 1HIIMM MaTepiadbHUM OJIaroM 4 TyXOBHOIO IIHHICTIO. BoHa
- IIOCTiliHa Ta 00’ €KTUBHA BJIACTUBICTh KOKHOI JTronuHu. CaMe Taka xapakre-
PHUCTHKA JIOJICHKOL T1THOCTI € HTMPOKO MPUHHATOIO B MOJIbCHKIM HayIll KOHCTH-
TYHIHHOTO TpaBa, BKIrouatoun Koncrurymiitamii Tpubynan [7].

[Tpobnema riHOCTI BUKJIMKA€E 0araro CynepewIMBHX AYMOK 1 AMCKYCIH
yepe3 (QakT TOro, 10 1ie MOHSTTA MO3HaYae cy0 €KTUBHE CTaBJICHHS OCOOU-
cTocTi 10 caMoi cebe. KokHa ronMHA € MIHHOI0 Ta HETMOBTOPHOI. YCi MU
pi3Hi, aje MparHeHHs CTaTH T1IHOO JIOJUHOI0 MA€ CTAaTH HAIIOKO CIIBHOIO
pucoro. L{g pi3HOMaHITHICTh BUMArae TakoX 3aXHUCTY.

[Tix TiAHICTIO JIFOMWHU y HAyIll KOHCTUTYIIIHOTO MpaBa Tpeda po3yMiTH
CYKYITHICTh OCOOMCTHX IpaB 1 CBOOO, peai3allis SKuX J03BOJISIE KOJKHIH JTH0-
JUHI cTaTH, OyTH 1 3aJTUIIUTHCS 0COOUCTICTIO [8]. YV cy0’€eKTMBHOMY CEHCI 11e

€ YCBiI[OMJ'ICHHH JIIOIMHOIO CBO€T CYCHiHBHOI Baru, caMoIioBara.
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B VYkpaini nmpoGnemMu mpaBoBOTO PEryiMIOBaHHS 1 3aXHCTY TiITHOCTI JIfO-
JIMHU HOCATH OUTBII CKJIQJHUM, cynepeuauBuid xapakrep HiX y [lompmi. I'i-
HICTh € OTHUM 3 KIIt04oBHX NOHATH KoHctutymii Ykpainu [9] (crarti 3, 21,
28, 41, 68, 105). B Hiii, 30kpeMa, BU3HAHO TiTHICTh OJIHIEIO 3 «HAWBUIIMX
coIliabHUX IMIHHOCTEH» B YKpaiHi (cTarTs 3), 3a1eKIapoBaHo, M0 «YCl JFOIN
€ BUIBHI 1 PiBHI y CBOiH I'JHOCTI Ta mpaBax» (cTarTs 21) Ta M0 «KOXKEH Mae
IpaBo Ha TOBAry 10 WOTo T1THOCTI» (CTAaTTs 28).

I'igHiCTh yKpailHCBKUX TPOMAJISH 3aXUIIAETHCS, 30KpeMa, LInBUIbHUM KO-
JIeKCOM YKpaiHM Ta OXOpOoHsA€eTbcsd KpuMiHaIbHUM KOZEKCOM YKpaiHH.

3okpema, y LluBUIbBHOMY KOMEKC1 TiIHICTh JIOAWHN BU3HAHO OCOOUCTUM
HemaitHoBuM Orarom (cratTst 201); 3anexIapoBaHo MPaBo Ha MOBAry i HENO-
TOPKaHHICTh «T1IHOCTI Ta 4yecTi» (pizuunux ocid (crarrs 297, nmynkru 1, 2);
3aiKCOBaHO MpaBo (Pi3UYHUX 0CIO 3BEPHYTHUCS JI0 CYy 3 TTO30BOM IPO 3aXUCT
ix rigHocTI Ta yecti (ctarTs 297, MyHKT 3); NIPUHMKEHHS «4eCT1 Ta TAHOCTI
¢bi319HOT 0cOOM» BU3HAHO MOPAJBFHOIO IIKOJIOI0, IO MiJISATA€E BiAIIKOAYBaH-
Hio (cTarTs 23).

Take mmpoke 3akpimieHHs y 3a3HAYCHOMY KOAEKCI MEXaHI3MiB 3aXMCTY
T1IHOCTI JIIOMHY B YKpaiHi Mae 0coOIMBe 3HAYEHHSI, BPAXOBYIOUM TpPUBAIUI
yac ii nmepeOyBaHHA y CKJIal TOTAJITapHOI PaIsHCHKOI JepKaBH, 10 rpy0o
HEeXTyBaJla IHCTUTYTOM TiHOCTI JIIOAMHU Yy myOmiuHiil cdepi. PagsHcpka Bia-
Jla He pa3 BIaBaJiacsl 10 MacOBOI'O MOJIITUYHOTO TEpopy, BKItouarouu lomnono-
MOpH, L0 3HUIIUIN MIJIBHOHU YKPATHIIIB; 3HAYHO OLIbIIIE HIK 1X 3arUHYJI0 Y
Hpyriit cBiTOBIH BiiiHi.

CyuacHi mpobiemu peaiizalii, 3aXUCTy Ta OXOPOHHU T1THOCTI JIOJUHU
B YKpaiHi NpUBEPTAIOTh BCE OUIBINIE yBard IMOJIITHKIB, HAyKOBINB 1 FOPHC-
TIB-TIPAKTHKIB, HACIIJIKOM YOTO € MPOBEACHHS BIAMOBIAHMX 3axofiB [10]
tomo. Curyanis BUMarae po3poOku (hyHIaMEHTAIbHOI TOKTPUHH TiIHOCTI
JTIOAMHU B YKpaiHi, OCHOBY sKkoi 3akyaB npod. JI. FO3bkoB, nepumii [onosa
KoncrurymiitHoro Cyny Ykpainu (1992-1995 pokn).

SIk BKe 3a3HAYANIOCh, YKPATHCHKHI KOHCTUTYIEABEIh 1 3aKOHOABEIh
IIMPOKO 3aKPIIUTIOE MUTAHHS 3aXUCTY MOPYIIEHOI TiAHOCTI JIOAUHA. MOXK-
JMBO IO Micisl KOHCTUTYLiMHOT pedopmu cynoBoi Biaau 2016 poky crpasu
3aXMCTY T1THOCTI OyAyTh pyXaTHUCh IMIBU/IIIE 1 Kpallle, OCKUILKH MMPUHIIUTI BEp-
XOBEHCTBA IpaBa CTaB 000B’S3KOBUM MpHU PO3MISLAL cripaB HE TUIbKU Yy KoH-
crutyiiaomy Cymi, ajie i B cygax 3araiabHoi opucaukiii (crarrs 129 Kon-
crutyuii Ykpainu). lLle 3Hauuth, 1o Oyzae jeriie BUABISATH MOPYIICHHS Ta
3aXMINATH T1IHICTH JIFOJWHU y BCIX BHUIIAJKaX MOCATaHb, 30KpeMa, OpraHiB i
II0CAJOBUX OCI0 JepXKaBHOI BIAAH TOLIO.

IIpaBo KO)XKHOTO Ha MOBary Ta 3aXUCT HOro riJHOCTI B YKpaiHi HaJIeKUTh

110 TyOIIYHO-0COOUCTHX, HEBII'EMHUX TIPaB JIIOAWHH, @ TOMY Oy/Ib-sKe 11 T10-
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PYIICHHSI OPTaHOM Jep>KaBHOI By, i TOCAJOBOIO 0COOOI0 TOIIO /A€ TifI-
cTaBu 74 11 3axucty. [IpoTe 6e3 ycBiiOMIIEHHS Ta PO3YMIHHS TaKOTO 3aXHUCTY
3 OOKy JepraBu 1 3a0e3MeUeHHS Or0 HAJICKHOTO PIBHS - JIFOIUHA HE MOXKE
OyTH OBHONIPaBHUM YJIEHOM CYCHUIBCTBA.

BrnacHe, 1boro po3yMiHHS J1€p’KaBOIO CBOTO MPABO3aXUCHOTO 00OB’S3KY
oKy 1o Opakye B YkpaiHi. J{is cyaiB KOpUCHUM Mae OyTH MOCHJIAHHS Ha
JOKTPUHY IUBUILHOTO TIPaBa, JIe TIOHATTS Y€CTi 1 TITHOCTI - 1€ BaXKITUBI Iy-
XOBHI, HEMaTepiajbHi 0yara, BTiJIeH1 y caMiii 0co0i rpoMaasHruHa. KoHctury-
Lil{Ha TOKTpUHA IpaBa KO>KHOTO Ha MOBary 10 Horo riJHOCTI OTPUMAJIO pO3-
BUTOK Y YAHHOMY 3aKOHOJIABCTBI YKpaiHW, ajie TIOKH IIe HE B MPAKTHUII TOTO
x Koncrurymiitnoro Cymy. MoxnuBo came uepe3 LluBinbHMIA KOAeKC YKpaiHU
(crarta 297) neit Cyn 3 yacoM pO3KpHE KOHCTUTYLIMHUIN 3MICT 0COOMCTOrO
HEMaiHOBOTO MpaBa Gi3UIHOT 0CO0H, 10 3a0e3neuye ii colianabae OyTTs, Ipa-
BO Ha TIOBAry J0 T1AHOCTI Ta 4ecTi, SKUM 0c00a Bosoi€e moBiuHo [11].

KoncTurymist Ykpainu rapaHTye 3aXHCT TiAHOCTI JIIOAMHHU, & TAKOXK MPO-
roJIonye piBHiCTh rpoMaasiH. OHaK ii HOPMH SIK HOPMHU MPSAMOT J1ii MOKH 1110
HE peani3yroThes (cTarTs 8). SIk BUTUIMBAE 13 3aKOHOTIOJI0KEHb, 1110 MICTATHCS
y crarti 28 Koncrutyuii YkpaiHu, B i1X HOPMaTUBHOMY CEHCI Jiep)KaBa Mae
HE JIMIIE YTPUMYBATHUCS BiJl MOCSATAaHHS Ha TiIHICTH 0co0OH, a it 3000B’s13aHa
3a0e3MeYnTH J1i€BUH 3aXHUCT BCIM 0c00aM BiJl TAaKUX MOCATaHb 3 OOKY TPETiX
ocib.

OTxe, JOTPUMYBaHHS BUIIE3TaJaHUX HOPM 3aKOHOJIABCTBA TIPO TiIHICTh
JFOJIMHY TIOBUHHO TIPUBECTH 10 TOTO, 1110 OPTaHi3allis CyCHiIbCTBA, 1€ 3aKOH i
MIPABOBHUI MOPSIIOK MalOTh MPIOPUTET HAJ JEP’KABOIO Ta IHIIUMH 1HCTUTYTa-
MH TIOJIITUYHOT 1 COIiaibHOI BJIaJH, CTaHE CIPAaBKHIM (PyHIaMEHTOM IPaBO-
BOI JIEp>KaBH.

CrorozaHi B YKpaiHi € HEOOXiTHUM CIIpaBKHE BU3HAHHS HAPOIY €MHUM
JDKEPEeJIoM 1 BEpXOBHUM HOCIEM BJaJiu B JIepXKaBi Ta peajbHO 3a0e3neuyBaTH
TiIHICTB, IpaBa 1 CBOOOM 1HIUBIIIB CUCTEMOIO COIliIaTbHO-€KOHOMIYHHX, TT0-
JITUYHUX, OpraHi3aliiHuX Ta NpaBoBUX rapanTii. [Ipu npomy cami 3akoHH,
10 320€3MevyI0Th 3a3Ha4eHi KOHCTUTYIIIHI IHHOCTI, MalOTh OyTH MTPaBOBU-
MU, TOOTO BIJOBIJaTH BUMOIaM IpaBa SIK CHHOHIMY CHPaBEJIUBOCTI, KOH-
CTUTYIIHHOT IEMOKpaTii, TyMaHi3My i MOPaJIbHOCTI.

BucHoBku:

1. KoncrutyuiiiHa cucremMa YkpaiHu 0a3yeTbcs Ha (QpyHIaMEHTaIbHIN
PO TAHOCTI JIFOAWHY SIK KOHCTUTYLIHHOT LIHHOCTI JU1s (hOpMYBaHHS 1 3aXH-
CTy IpaB 1 cBOOOJ TpPOMa/IsiH.

2. 3 omsady Ha Te, 0 YKpaiHa JoBruii yac mepeOyBana y ckinani Pa-
nstHebkoro Coro3y, KU CHCTEeMaTHYHO MOPYIYBaB T1IHICTb 1 [TpaBa JIIOIUHH,

CBOFO,[[Hi € Bi,Z[IIYTHI/IMI/I 3aJIMIIKA TOTaJIiTapHI/IX MPAKTUK 3 OUX I[MATAHb.
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3. Koxna nronuHa SK 1HIWBITYalbHICTh € CAMOLIHHICTIO, @ TOMY 11 Tij-
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4. B VYkpainu € norpeda BUKOPUCTAHHS JOCBIAY IEMOKPATUYHHX JIEPIKaB
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Crenb A. KoncTutyuiiiHmii 3aXucT rilHOCTI JIIOIMHU: NOPIBHAIBHO-TIPABO-
BHUI aHaTi3

KoHcTuTyUiliHui 3aXMCT TiAHOCTI JIOAMHU: TOPIBHSUIBHO-NIPABOBUN aHAI3.
[IpakTuka cymiB Ta opraHiB KOHCTHTYLIHHOI IOCTHLIT II0A0 3a0€3MeUeHHS 1 3aXUCTY
TiIHOCTI JIFOAMHU B YKpaiHi € OpiEHTHPOM JJIsl MPaBOBOi, a BIATaKi CyCHiIbHO-MIONI-
THUYHOI CHUCTEMH, A€ T1AHICTh 0COOU - LIe CYKYIHICTh MOPaJIbHUX Ta iHTEIEKTyalbHUX
pHC JIOAMHY, IO BiAMOBIJAIOTH 3arajJbHONPUHHATAM MOPAJILHUM IIIHHOCTSIM.

Ki1104o0Bi c/10Ba: rigHiCTb JIIOAWHY, TPaBa JIOAUHM 1 TPOMaITHUHA, 3arajibHa Jie-
knapatist mpas moanan OOH 1948 poxky.

Stets A. Constitutional protection of human dignity: comparative legal
analysis

The practice of constitutional regulation and protection of human dignity in
Ukraine as the foundation of a democratic state of law. The article is an attempt
to define the term of human dignity. Identifies the basic problems related to the
protection of law and civil liberties in the legal order of Ukraine. The article also
contains problems related to the application of the law in the field of protection of
human dignity.

The right of everyone to respect and protect his dignity in Ukraine belongs to
public-private, inalienable human rights, and therefore any violation by any state body,
its official, etc., provides grounds for its protection. However, without awareness
and understanding of such protection from the state and ensuring its proper level - a
person can not be a full member of society.

The author concludes that: 1. The constitutional system of Ukraine is based on
the fundamental role of human dignity as a constitutional value for the formation and
protection of the rights and freedoms of citizens. 2. Given that Ukraine has long been
part of the Soviet Union, which systematically violated human dignity and human
rights, today there are tangible remnants of totalitarian practices on these issues. 3.
Every individual as an individual is an intrinsic value, and therefore her dignity is
immutable and must be properly protected. 4. Ukraine needs to use the experience of
democratic states regarding the fundamental role of human dignity as a constitutional
value and the prerequisites for the development of human rights and freedoms,
mechanisms for their provision and protection.

Key words: Human dignity, human and civil rights, Universal Declaration of
Human Rights of 1948.
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@OyHKIIOHYBaHHS IOPUIUMYHUX OCI0 B pUHKOBOMY CEPEIOBUIIIl B YMOBaX
€KOHOMIYHOT KOHKYPEHIIi 3yMOBIIIO€ HEOOX1IHICTh MOCTIHOTO OHOBJICHHS
il miAIPUEMHHUIILKOTO CTAHOBHINA, 3aIPOBA/XKEHHS] HOBITHIX MEXaHI3MIB pe-
T'YJIIOBaHHS 11 KOHKYPEHTOCHPOMOXKHOCTI Ta MOKJIMBOCTI 3A1MCHIOBATH MiJ-
MPUEMHHIIBKY AISUIBHICTD 3 OTPUMAHHIM MaKCUMAaJIbHO 3HAYHUX NMPHUOYTKIB
B 00paniit cdepi. OgHUM 13 MiAXONIB A0 MOCUIICHHS MO3ULINH Ha PUHKY a0o
BUPILICHHS 1HIIUX TAKTUYHUX LIeH IOPUIMYHUX 0CI0 € 3aCTOCYBaHHS TAKOTO
MIPABOBOTO IHCTPYMEHTY SIK peopraHizallisi, 1[0 CyNPOBOKYETbCS CUCTEMHU-
MU 3MIHaMH B YIIPaBJIiHHI iX MafHOBUMH peCypCamH.

Ockinbky oprasizaniiHo-mpaBoBa (hopMa TOBAPHCTB 3 OOMEKEHOIO Bij-
MOB1/IJIbHICTIO € HAWOUIBIII MOLIUPEHOI0 Cepel] BIACHUKIB Oi3HeCY, e(heKTUB-
HE HOpPMAaTUBHE BPETY/IIOBaHHS MHUTAHb iX MISJIBHOCTI € JIOBOJI aKTyaJbHUM.
B iioro ocHoBy Mae OyTH NOKJaJ€HUI HPUHIMI, 3TIIHO 3 KOTPUM peajbHi
npo6aeMu (QyHKIIIOHYBaHHS TOBApPUCTB MAlOTh TUKTYBAaTH 3aKOHOTBOPYICTS 1
y3TrO/DKYBATUCS 3 MPOLETYPHUMH Ta OpraHi3alliiHUMH MOMEHTaMU MOPSIIKY
CTBOPEHHS, JISUIbHOCTI Ta MPUIMHEHHS I0puaAnYHUX 0ci0 [5]. Peopranizais
TOBAapHUCTB 3 0OMEKEHOIO Bi/IMOBIIATBHICTIO HE € BUKIIIOUEHHSM 13 3arajbHoO-
ro npaBuia.

Memoro cTarTi € 3M1HCHUTH OIS HAYKOBUX IM1XO/IB A0 MOHSTTS «Peop-
raHizauis» sK IIPaBOBOrO SBUILA, 110 3yMOBIIIOE 3MiHY MaifHOBOTO CTaHOBU-
1112 TOBAPUCTB 3 OOMEKEHOIO BI/IMOBIIATIBHICTIO, @ TAKOXK OXapaKTepU3yBaTH
3aKOHOJIaBUl HOBEJIM MPABOBOT'O PETYJIIOBAHHS CIOCOOIB peopranizanii ToBa-
PHCTB 3 OOMEKEHOIO BiANOBIAAIBHICTIO B YMOBAX HAOIMKEHHSI BITYM3HIHOTO
3aKOHOJIABCTBA JI0 3aKOHOJAaBCcTBa €Bporeiicbkoro Corosy.
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OCKUIBbKHM JIETaJIbHOTO BU3HAYEHHS TOHATTA «peopraHizaliis HeMae, Bap-
TO PO3MISIHYTH TEOPETUYHI 3aca/iv, BKJIAJeHI B OCHOBY i€l Aedinimii. Tak, B
MIPaBOBIi JliTeparypl iICHY€E P MIAXOIIB 1O PO3KPUTTS CyTHOCTI peopraHiza-
ii. H. B. [llep6akoBa 3a3Hauae, 10 peopraxizaliisi € OTHUM i3 JBOX MOMJIUBHX
croco0iB MPUMTUHEHHS IOPUIMYHUX 0¢i0, a 11 BII3HAYHOIO PUCOIO € HAsIBHICTh
npaBoHacTymHHNTBA [8]. Ane O. KiGeHKko akIieHTye yBary Ha Te, 0 Taka Te-
Opisl Ma€ MeBHI HE0JIKK, 00 HE OXOILIIOE yC1 (OPMU peopranizaiiii, OCKUIbKH
NpU Takii popmi peopranizarii, Sk BUIAIICHH, B3arai He BiIOyBa€ThCS MPH-
MUHEHHS I0pUINYHOI ocobu [3].

1O. M. IOpkeBuu 3aMiCTh MOHATTS peopraHizallii B)KUBA€ MOHATTS MpH-
MMMHEHHSI IOPUIMYHUX OCI0 3 MPABOHACTYIHHUIITBOM 1 3a3Havae, 110 1€ CKIIal
IOPUINYHUX (AKTIB, MOB’SI3aHUN 3 MEPEXOJOM €IUHOTO MAHHOBOTO KOMII-
JeKCy IOpUIUYHUX 0Ci0 — MPaBOMONEPEHUKIB 10 iX MPaBOHACTYIHUKIB, B
pe3yJNIbTaTi SKOTO BiI0YBAETHCS MPUITMHEHHS IOPUANYHUX 0C10 — MpaBoIone-
PEIHUKIB Ta, K MMPaBUJIO, YTBOPEHHS HOBHUX IOpHUAWYHUX 0cid [9, c. 7 — 8].
@DaKTUYHO MOHATTS peopranizamii Ta MPaBOHACTYTHHUIITBA B JJAHOMY aCIIeKTI
MaroTh TOTOKHE 3MICTOBE HABAHTA)KEHHS.

Bapro noroguTucs 3 nmo3wuriero J1. B. XKekoBa, sxuii 3a3Hadae, 1o Tpau-
WIHHUN MOXia 40 peopraHizaiii IOpUIXNYHOI 0CO0H SK 10 MPaBOHACTYITHUII-
TBa, PIBHO SIK 1 peopraHizaiii sk (GopMu MPUNMHHEHHS IOPUAUYHOI 0cOOU He
B MOBHOMY 00cCs31 Bi/ilOBila€ MOTpedaM MPaKTUKH, 110 OCOOIUBO BiTUyBa-
€ThCS, KOJIM MOBa /i€ PO 3aXUCT MpaB KPEIUTOPa, a TAKOXK MpalliBHUKA, 110
3BUTBHSAETHCA 3 IOPUIUIHOI 0COOH, sIKa TIPOXOIUTH peopranizaiiro [2, c. 43].
KpiM Toro, OUIBIIICTS BYSHUX TIOTOKYIOTHCS 3 TIEI0 TYMKOIO, IO TIPH Peop-
rasizauii BiZl0yBa€Tbcs He TUIbKHM NPUITUHEHHS, ajie i CTBOPEHHS! IOPUINYHUX
ocib.

VY 3B’53Ky 3 UM, PEOPraHi3allito CliJi po3MIsAaT Kpi3b NPU3MY CYKyII-
HOCTI O3HAK, SIKi IPUTaAMaHHI TaHOMY TIPAaBOBOMY SIBHIILY, HE OTOTOXXKHIOKOUH
TaKy NpOLEAYpY TUIbKHM 31 3MIHOI OpraHi3aliiHO-IPaBOBOI YW MaHHOBOI
CKJIAJIOBOI sIK KBamidiKyrouoi 03Haku peopranizarii. Lle npornec, skomy mpu-
TaMaHHI Takl O3HaKu: 1) Mae Miclle yHiBepcajbHE MPAaBOHACTYIHHIITBO, SIKE
MoJIsiTa€e y mepexoi MaifHa, mpaB i 000B’sI3KiB BiJ IOPHIUYHOI 0COOM — Tpa-
BOIONEPETHUKA /10 FOPUANIHOT 0COOU — MPABOHACTYITHHUKA; 2) IPU 31 CHEH-
HI peopraHizallii BiqOyBa€eThCs MPUITMHEHHS Ta / a00 CTBOPEHHS IOPUIUIHHIX
0ci0, sK1 mepeOyBaroTh y MpoIleci peopranizaiii; 3) cy0d’exkTamu, siki 0epyTh
y4acTh y TPOBEJCHHI peopraHizallii, BUCTYNAIOTh I0PUINYHI 0cO0M; 4) mpH
MIPOBEJICHH] peopraHizaiiii Moke BiOyBaTHCs 3MiHA MAaifHOBOTO CTaHOBHIIA
IOPUIMYHOT 0cOOM — IpaBOHACTyHUKa [7, c. 35].

3 ypaxyBaHHSIM HaBeIEHOro, MpOaHalli3yeMO YHHHE 3aKOHOJIABCTBO, IO

peryIiIroe mpoliec peopraHizalii TOBapuCTB 3 00MEKEHOIO BiINOBIIANBHICTIO.
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Crpatrok O.M.

Bianosigao mo 4. 1 ct. 104 [uBineHOTO Komekcy Ykpaiam (mam — LK
VYkpaiau), 'opuaudHa ocoda MPUIUHIETHCS B PE3YJIbTaTi peopraHizaitii (31uT-
T, IPUETHAHHS, TTO/ILTY, IEPETBOPEHHS) a00 JiKBigali. ¥ pasi peopranizaitii
IOPUAMYHUX 0Ci0 MaifHO, IpaBa Ta 00OB’SI3KU MEPEXOIAThH J0 MPaBOHACTYII-
HUKIB. 3 HaBEJICHUX IOJIOKCHb BUILJIMBAE, 110 PeOpraHi3allii XxapakTepHi TaKi
O3HAKH, SIK IPUMTMHEHHS IOPUIUYHUX 0Ci0 1 mpaBoHACTYMHHUITBO. [Ipu 1ibomy
caMme Taka O3HaKa K HasiBHICTh MPABOHACTYHUIITBA € OCHOBHOIO, 1110 J103BO-
JIsi€ pO3MEXKOBYBaTH (POPMHU MPUITMHEHHS IOPUIUYHUX OCI0 — peopraHizallito
Ta JTiKBiamito. B iHIIOMy BUMNaJKy BiIMIHHOCT1 Mi’K TAKMMH ITPABOBUMH SIBH-
[[aM¥ Ha 3aKOHOJIaBYOMY PiBHI HE MOXKJIMBO Oyii0 O BiTHAWTH.

VY npaBoBiii JiTepaTypi 3a3HAYAETHCS, IO MPOIIEIypa peopraHizaii ropu-
JTUIHOI 0CcOOM, HE3aJIeXKHO BiJl MPaBOBOi (OPMH ii MPOBEJCHHS, CKIaa€ThC
3 YOTHPbHOX €TalliB: 1) eTam iHIIIIOBaHHS peopraHizallii; 2) eramn 371iiCHeHHS
peopraHizaiiiHuX 3aX0/IiB; 3) eTarl CKJIaJeHHS 1 3aTBEPIKSHHS ITiICYMKOBOTO
JIOKyMEHTa peopraHizaiiii; 4) eram nepkaBHOT peecTpartii.

3i 3micty cT. 105 — 109 K VYkpainu BuIummMBae, mo Ha MEpIIOMY €Tarri
BiJI0YyBa€TbCsI OOTOBOPEHHS 1 MIPUHHATTS PIIICHHS PO PEOpraHizaIliio pu-
TUYHOI 0COOH, Ha APYroMy €Tari MpPU3HAYA€EThCS KOMICIS 3 peopradizaiii,
BEJIETHCS OOJIIK MaifHa, 3/IHCHIOETHCS TIOBIJOMIICHHS KPEIUTOPIB MPO peop-
TaHi3aliio Ta 3a/10BOJICHHS X BUMOT, HAa TPETHOMY €Talll CKIaIa€ThCs mepena-
BaJIbHUW aKT (PO3MOMIILHUN OanaHC), SKUM IiATBEPIKYETHCS 3aBepIIaibHA
CTajisl MPOBEACHHS peopraHizamii o0 BUPIIICHHS MPaBOBOI J0J1 MalHa
IOPUAUYHOI 0cOOM 1 YeTBEPTUH eTar, SKUM, BIIACHE, i 3aBEpIIyeETbCS Peop-
raHizamisi IOpUIUIHOI 0COOH, 10 BiOOpaKaeThes y €IMHOMY JIep)KaBHOMY
peecTpi IOPUANYHHUX OCI0, PI3MUHUX 0CI0 — MIANMPHUEMINB Ta TPOMAJICHKUX
(hopmyBaHb.

OpHak 3a3Ha4yeHl1 BHUINE €Taly TMPOBEACHHS peopradisaiii, mo 3akpi-
ieHi Ha piBHI LK Ykpainu, € yHiBepcaJbHUMH 1 MOXYTh 3aCTOCOBYBATHCS
OyIb-SIKUMU IOPUAMYHUMHU 0COOAMU MPUBATHOTO MPaBa, Ki MOXKYTh OyTH K
MiTPUEMHHUIIBKIMH, TaK 1 HEMANPUEMHUIIBKUMU OpTaHi3allisiMi, TOBapH-
CTBaMH 4M YCTaHOBaMH. SIKIIIO BpaxoByBaTu TOU (akT, 10 TOBAPUCTBO 3 00-
MEXEHOO BIAMOBIAANBHICTIO € OKPEMOIO OPTaHi3aliifHO-TIPaBOBOO (POPMOIO
MTPUEMHHUIILKIX TOBAPUCTB, K1 MAIOTh CBOO CIEIU(DIKy 1 MO0 BPETYJIIO-
BaHHS MPABOBOTO CTATyCy SKUX MPUKUHATO CIEIlaIbHHUM 3aKOH, TO BapTO MPO-
aHai3yBaTH HOPMATUBHI MOJOXKEHHSI 1II0JI0 PEOpraHi3allii TAKUX TOBAPUCTB.

B mepmry uwepry 3 ananizy monoxens cT. 11 3akony Ykpaiam «IIpo To-
BapUCTBA 3 OOMEXEHOIO Ta JOJATKOBOIO BiAMOBIAANBHICTION (Hayi — 3aKOH)
BUILIMBAE, 10 B pe3yJIbTATI peopraHizallii Bi10yBa€ThCsl CTBOPEHHS TOBAPUCTB
3 00MEKEHOI0 BiAMoBigadbHICcTIO. BTiM, 03HaioMmIor0uKCch 3 I1aBoro VI 3a-
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KOHY «BuUAlI Ta MPUNMHEHHS] TOBAPUCTBa», MOXKHA JIINTH BUCHOBKY, 1110 Tep-
MiH «peopraHizallis» HE 3aCTOCOBYETHCS y CICLIaJIbHOMY 3aKOHOJIABCTBI, a
BUKOPUCTOBYETHCSI TPABOBA KOHCTPYKLIS «IIPUIUHEHHS IOPUANYHOI 0CO0H 3
MPaBOHACTYMHULITBOM» Ta «BHILJI TOBapuCTBa». Hey3romxeHicTb TEpMiHO-
JIOT1i 1IO/I0 TOPIBHSIHHS 3arajbHUX Ta CHEIiaIbHUX HOPM, SIKI MICTATBCS Ha
piBHI KOAM(DIKOBAHOTO Ta CHEIiaJbHUX 3aKOHIB, T03BOJISIE 3POOHUTH BUCHOBOK
PO BIICYTHICTh €MHKUX MIXO/IIB IO PO3YMIHHS IMOHATTS «PEOPraHi3allis sK
MPaBOBOTO SIBUIIA B MPABOBIA JOKTPHHI Ta, K HACIIJOK, BIACYTHICTh KOMII-
JIEKCHOTO HAyKOBOTO JOCIIPKEHHS 3a3HaYEHOT0 BUILE MOHSTTS 1 HOTo MpaBo-
BOT MPUPO/IY HEOJAHO3HAYHO BILTUBAE HA (JOPMYBAHHS Y3TO/HKEHOT 3aKOHOIaB-
401 TEpPMIHOJIOTi.

B Teopii mpaBoBUX MOCTIKEHb TPAJAMIIIHHO TIiJ] MPABOHACTYITHUIITBOM
PO3yMIETHCS TIEPEXiJ MpaB Ta 00O0B’SI3KIB yUaCHUKA IMBIILHUX MPABOBIIHO-
CHH JI0 1HIIIOT 0cO0U, 110 3yMOBJIEHO 00’ €KTUBHUM CIIOTBOPEHHSIM CTPYKTYPH
TaKOTO MPaBOBITHOIIEHHS (CMEPTh (Hi3UIHOT 0COOH, TPUITMHEHHS IOPUIUIHOT
ocobu) abo cy0’eKTUBHOIO HEOOXIHICTIO HOTO 3MIHM (BIACTYILJICHHS IpaBa
BUMOTH TOI0) [4, ¢. 49]. [Ipu npboMy 3a3Ha4a€THCs, MO0 0OOB’I3KOBOKO YMO-
BOIO peopranizaiii IpUINdHOT 0COOH € yHiBepcajbHE MPAaBOHACTYIHHIITBO.
Pa3om i3 TUM, METOJOJOTIYHO TPABWIBHO 1 BAKJIWUBO PO3PIZHATH IPaBO-
HACTYITHHUIITBO Ta peopraHizallio sk sSBUIIA, [0 MAIOTh Pi3HY MPABOBY MpH-
pony. IIpaBoHacTynmHUIITBO BimoOpaxae 3MiHY Cy0’€KTHOTO CKiIaxy y mpa-
BOBIIHOCHHAX, 3MICTOM SIKUX € BIJIITOBIJIHI TTpaBa Ta 00OB’sI3KH, HA TiJCTaBI
MEBHOTO IOPUANYHOTO PakTy abo IOPUIWYHOTO CKIIATY (MPUIHATTS pillICHHS
PO peopraHizailito, 3aTBEpHKCHHS IIepeaBaJbHOTO akTy) [1, ¢. 7].

Bonnouac BapTo 3BepHYTH yBary Ha Te, 110 Ha BIIMIHY BiJI 3araJIbHUX IO-
JIO)KEHB TIPO PEOpraHizalliio PUANIHUX 0Ci0, y CrIeiaIbHOMY 3aKOHI TOJaHO
BH3HAYCHHs BCiX (JOpM peopraHizailii IOpUANIHUX 0Ci0, a caMe BU3HAYCHO
MOHSATTSA «BUILT TOBAPUCTBAY, «3JHUTTS TOBAPUCTBA», «IPUETHAHHS TOBApU-
CTBa», IO TOBAPUCTBAY», KIIEPETBOPEHHS TOBAPUCTBAY, 3 BUSHAUCHHS SIKUX
BHIUIMBAE HE TUTHKU CYTHICTh 3a3HaYCHUX MTPaBOBUX (POpM peopraHizariii, ane
1 BU3HAUCHO OpraHizamiiHo-1paBoBi (GopMHU IOPUANYHHUX OCIO, 1m0 OepyTh
y4acTh y peopraHizailii TOBaprCTB 3 OOMEKEHOIO BIIMOBIAIbHICTIO, III0 Ma€
BaYKJIMBE 3HAYCHHS AJIs MPAKTUYHOI c(hepH 1 BHOCUTH MO3UTUBHI 3MiHU Y Mpa-
BOBE PETYIIOBaHHS MPOIIECY peopraHizalii.

Tax, 3rimHo cT. 49 — 52 3akoHy, y pe3y/abTari 3JUTTs, MPUETHAHHS, T10-
Ty, BUAUTY Ta IMEPETBOPEHHS TOBAPUCTBA 3 OOMEKEHOIO BIMOBIIATBHICTIO
B110yBa€ThCS MepeaHHs BChOTO HOro MaiiHa, BCIX MpaB Ta 000B’S3KiB 1HIIIUM
TOCIOJIAPCHKUM TOBapHUCTBAaM — MPABOHACTYIHUKAM 3T1HO MEpeaaBaibHOrO
aKTa Ta po3noJiIbHOro 6anancy. [Ipu nbomMy Takok BU3HAUEHO, 1110 OCHOBHUM
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JTIOKYMEHTOM, 1110 (pikcye oOcsT mpaB 1 3000B’s13aHh TOBAPUCTBA, SIKE TPUIAHS-
JI0 pillIEHHs MPO PeOopraHi3alliio, BUCTYIIA€ MepeaaBaibHUN akT (PO3MOIiTh-
HUH GanaHc), mo, BiAmoBiaHO 10 4. 3 c¢T. 107 LK Ykpainu 3aTBepIKyrOThCS
y4acHUKaMHU FOPHIUYHOT 0coOM ab0 opraHOM, SIKWW MPUKHSB PIIICHHS TPO il
MPUITUHEHHS, KPIM BUMA/IKIB, BCTAHOBJICHUX 3aKOHOM.

VY T0i1 ke yac HEMOXKIIMBO 3aJIUIINTH 11032 YBAror MUTAHHSA PO MOPSII0K
peaiizariii mpaB y4acHHKIB (aKI[IOHEpiB) Ta iX mepexoay MpU peopraHizarii,
10 3YMOBJIEHO MOJIMBICTIO 3MIHM HE TIJIbKH MPABOBOTO Ta €KOHOMIYHOTO
CTaHOBHILA PEOPTaHi30BaHUX IOPUANYHUX OC10, ajne i cy0’€KTHOTO CKIIay iX
YYaCHHUKIB, a TAaKOK 3MIHU UM MPUTTMHEHHS KOPIMOPATUBHUX IPaB, SIKUMU BO-
JIOMItOTh OCTaHHi [6, ¢.162]. J/loHenaBHa 1€ MUTaHHS BPETYJIHOBYBAJIOCS Tijlh-
ki y 3akoHi Ykpainu «IIpo akiioHepHi TOBapuCTBa» ILISXOM 3aKPIIICHHS
MOJIOKEHB TIPO JIOTOBIP 3JUTTS (MPUETHAHHS) Ta IUIaH MOALTY (BHIALTY, TIEpe-
TBOPCHHS).

Ha nanuii MOMEHT npaBoOBY KOHCTPYKIIIIO IOTOBOPY PO MPUMTUHEHHS TO-
BapHUCTBa 3 00MEKEHOIO BiIMOBIATBHICTIO TIEpe10adyeHo y CT. CT. 53, 54 HOBO-
ro 3akoHy, 10 BU3HAYAIOTh MOXJIMBICTh YKJIACTU JOTOBIP MPO MPUIIUHEHHS,
KU BU3HAYaTUME YMOBH IMepeavi MaiiHa, mpaB Ta 000B’SI3KiB IOPUAUYHUM
oco0aMm - IpaBOHACTYITHUKAM, pO3Mip YaCTOK KOXKHOTO YYaCHHKA Y CTaTyTHO-
MYy KaIliTaJli KOKHOT IOPUINYIHOI 0COOH - TPaBOHACTYITHUKA a00 KOe(iIli€eHTH
KOHBEPTAIlil 9YaCTOK B aKIlii (SKIIO MPaBOHACTYITHUKAMH € aKIlIOHEPHI TOBa-
pHUCTBA), CKJIa/] OpPraHiB OPUIUNYHUX 0Ci0 - MPaBOHACTYIMHUKIB Ta 1HII YMOBH
MPUITUHEHHS, a TAaKOXK MOPSIIOK KOHBEPTAIlil YaCTOK y pa3i MPUIMUHEHHS 1 BU-
JITy TOBapUCTBA, 110 CIOPSIMOBaHI Ha OXOPOHY IMpPaB YYaCHHUKIB L1070 30epe-
JKEHHS TXHIX YaCTOK MPH 3A1MCHEHH] peopraHizallii TOBApPUCTB 3 0OMEKEHOIO
BIJIIIOBIIAJIBHICTIO.

[To3uTUBHO CIpUAMAIOTHCS M MOJOXKEHHSI MPO 3aXKCT MpaB KPEAUTOPIB
IIpH MPOBEACHHI peopraHizallii ToBapUCTB 3 OOMEKEHOIO BiMOBIAAIBHICTIO,
y SKHX JIETaTi30BaHO YMOBH, MOPSAOK 1 CTPOKH 3aIOBOJICHHS iX BUMOT J10
TOBapHCTBA 3 METOIO 3a0e3MeueHHs OalaHCy 1HTEePECIB SK KPEAUTOPIB TOBa-
PHUCTBa, 110 PEOPraHizy€eThCs, TaK 1 CAaMOTO TOBAPUCTBA 3 OOMEKEHOIO BiJIIO-
BimanpHicTIO. Apke O. A. bensHeBUY, TOCTIDKYIOYH TUTAHHS peopraHizariii
HUISXOM 3JIMTTS, 3a3Ha4ae, U0 BIAMOBIIHO 110 cT. 51 Yroau npo mapTHEPCTBO
Ta CIIBPOOITHUIITBO MK €BpONEHCHKUMU CITIBTOBAPUCTBAMU 1 YKpaiHOIO 3a-
KOHOZIABCTBO PO KOMIIaHii € Ti€ro ceporo, y sAKii moBuHHA OyTH 3a0e3mede-
Ha MpUOJIM3HA aJIeKBaTHICTh 3aKOHIB YKpainu 3akoHomaBcTBy €C. Crarts 13
HupextuBu 2011/35/€C noknagae Ha 3aKOHOAABCTBO JCpIKaB-4ICHIB 3a0e3-
MIEUEHHS aJIEKBATHOI CUCTEMH 3aXHUCTy 1IHTEPECIB KPEIUTOPIB TOBAPUCTB, IO
3nuBaroThes. Kpeauropu mMaioTh mpaBo Ha OTpUMaHHS aJeKBaTHUX TapaHTIH,
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SIKILIO (DIHAHCOBUH CTaH TOBAPUCTB, L0 3JIMBAIOThCS, POOUTH HEOOX1THUM Ta-
KM 3aXUCT 1 SKIIO TaKi KPEIUTOPU HE 3aBXKAMU BXKE MArOTh Taki rapaTii [1,
c. 6].

3 ypaxyBaHHSIM HaBEJCHUX MOJOKEHb, Y CT. 55 3aKOHY 3aKpiIlJICHO rapaH-
Til 3aXUCTYy NpPaB KPEIUTOPIB, SKI OTPUMAIIU TMOBIJOMIJIEHHS PO MPUUHATTS
pillIeHHS PO PEOpraHi3allilo TOBAPUCTBA 3 OOMEKEHOIO BiJINOBIJIANBHICTIO,
a caMme nepeadayeHo, 10 KPEeAUTOP TAKOTO TOBAPUCTBA, BUMOTHU SIKOTO /10 TO-
BapUCTBa HEe 3a0e3MeUeHi J0OrOBOPOM 3a0€3MeUeHHs, Ma€ MPaBoO 3BEPHYTHUCS 3
MUCbMOBOIO BUMOTOIO PO 3/1IHCHEHHs Ha BUOIp TOBApUCTBA OJHIET 3 TAaKUX
niit: 1) HamanHs 3a0e3neueHHs] BUKOHAHHS 3000B’s13aHHS; 2) TOCTPOKOBOTO
MIPUMMHEHHS 200 BUKOHAHHS 3000B’s13aHHS (3000B’A3aHb) TIEpe]] KPEIUTOPOM
Ta BIJIIIKOAYBaHHs 30MTKIB, SKILO 1HIIE HE BCTAHOBIEHO JJOTOBOPOM MiX TO-
BapUCTBOM Ta KpeauTopoM. Kpim Toro, BU3HaueHo, 1110 BUILT a0 MPUIHUHEH-
HSl TOBApUCTBA HE MOXYTh OyTH 3aBepIlEH] /10 3a/I0BOJICHHS BUMOT, 3asiBiie-
HUX KpeIUTOPaMHu.

ITpote, aHali3 OKPEMHUX MOJIOKEHb 3aKOHY 1100 NPUIUHEHHS Ta BUALTY
TOBApHUCTB 3 0OMEKEHOIO BI/AMOBIIAJIBHICTIO A€ IMiJICTaBU Ul BUCHOBKY, 1110
B HbOMY MICTATBHCS i ME€BHI HEIOJIIKH, @ caMe BiICYTHI HOPMH, IO JI€TaJIbHO
BU3HauaiM O eTanu Ta crerudiky 3A1iCHEeHHs MPOLEeLypH 3IUTTS, IPUETHAH-
Hs, TOJLTY, BUILTY Ta MEPETBOPEHHS TOBApUCTB. Pa3oM i3 THM, y 3a3HaYeHUX
HOpMax NPUCYTHI MOJOKEHHs, 1o 1yomoroTs Hopmu LUK Ykpainu 3 Takux
MUTaHb, K HECEHHs CyOCHIIapHO1 BIAMOBIAAIBHOCTI 32 3000B’13aHHAMHU TO-
BapUCTBa y pa3i NoAuTy (BHILTY) Ta PO COJiApHY BiANOBIAAJIBHICTH TOBA-
PHUCTB, SIKIIO NMPABOHACTYITHUKIB TOBAPUCTBA 3 OOMEXKEHOIO BIJINOBIJAJIbHI-
CTIO € JIEKIJIbKA.

3a3HaveH1 YIyLIEHHS € CBITYEHHSIM HEJ0CKOHAIOCTI FOPUANYHOT TEXHIKH
111010 3aKOHOJIAaBUOTO BPETYJIFOBAaHHS BITHOCHH, SIKI BUHUKAIOTh i/l 4ac peop-
rafizaifii TOBapuCcTB 3 0OMEXEHOIO BiIOBIIANBHICTIO, 1110 TOTpedye goompa-
LIOBAaHHS, YTOUHEHHS Ta Y3TOJKEHHS OKPEMHX IMPABOBUX MOJIOKEHb.
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Crpariok O.M. Peopranizauisi ToBapucTtBa 3 00MeKeHOK BiINoOBiIaJIbHi-
CTIO: TEOPETHYHI TA 3aKOHOAABYi aCIIeKTH

V crarTi mpoaHani3oBaHO HAYKOBI MOIISIH, IO BH3HAYAIOTh O3HAKH peopra-
Hi3amii SK TpaBOBOTO SBUIIA, IO ICHY€E MOPSA 3 JIKBIJAII€I0 Ta € OAHIEI0 3 OopM
NPUITHHEHHS IOPHIMYHUX 0ci0. Bu3Ha4deHo, Mo yHiBepcalbHe MPaBOHACTYITHHIITBO
€ KJITFOYOBOIO O3HAKOIO peopraHizallii, OCKiIIbKM BU3HAYAE METY Ta MPaBOBI HACIIIKH
NPOBEJCHHS PeopraHi3alii sK MpOLeIypH, IO 3yMOBIIOE 3MiHY MailHOBOTO CTaHy
FOPUANYHOT 0COOH.

Ha ocHoBi ananizy Hopm 3akoHy Ykpainu «IIpo ToBapucTBa 3 00MEXEHOIO Ta
JIOZIATKOBOIO BiJIIIOBIIaTHHICTIO» HaBEIEHO MO3UTHBHI 3MiHU, SKi IIPOTIOHY€E 3aKOHO-
JlaBellb II0JI0 peopraHizallii TOBAPHUCTB, a CaMe OKPECICHO MpaBoBi GpopMu peopra-
Hi3amii 3 BU3HAUYEHHSIM OpraHizaliifHO-TIPaBOBUX (OPM IOPUAMYHUX OCIO, 3 SKUMHU
TOBApUCTBO 3 OOMEKEHOIO BIAMOBIAANBHICTIO MOXE 3/IHCHIOBATH peOpraHi3alliro.
3aKpilIeHO MOJIOKEHHS PO JOTOBIP MPO MPUIMHHEHHS TOBAPUCTB Ta MPO 3aXHCT
IIpaB KPEAUTOPIB, 110 CIIPSIMOBAHI Ha 3a0€3NeUeHHs IOPUINYHIX TapaHTil 3/1iiiCHEH-
HS TIpaB KPEIUTOPIB Ta yIaCHUKIB TOBAPHCTBA 3 0OMEKEHOIO BiJIMOBINATIBHICTIO MTPH
MIPOBEJICHHI peopraHizaiiii.
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Kuro4oBi cjioBa: mpaBOHACTYIHUITBO, 3JIUTTS, PUEAHAHHS, TOALT, BHILI, TIe-
PETBOPEHHS, JOTOBIp PO MPUIIMHEHHS, YYaCHUKH, KPEAUTOPH, IIepelaBaIbHUM aKT,
po3noAiTEHUI OanaHc.

Stratiuk O.M. Reorganization of a limited liability company: theoretical and
legislative aspects

The article analyzes the scientific views that determine the signs of reorganization
as a legal phenomenon that exists along with liquidation and is one of the forms
of termination of legal entities. It is determined that universal succession is a key
feature of reorganization, since it defines the purpose and legal consequences of the
reorganization as a procedure that causes a change in the property status of a legal
entity.

Based on the analysis of the Law of Ukraine «On limited and additional liability» are
positive changes suggested lawmakers on reorganization of companies, for example,
legal forms of reorganization are defined with the definition of organizational and
legal forms of legal entities with which a limited liability company may reorganize.
Contains a provision of an agreement to terminate the companies and on the protection
of creditors, aimed at ensuring legal guarantees of the rights of creditors and members
of limited liability companies during the reorganization.

At the same time, a number of shortcomings of the current legislation are
identified, namely, there are no norms that would detail the stages and specifics of the
implementation of the merger, admission, division, separation and transformation of
the partnership. In that Act there are provisions duplicate provisions of the Civil Code
of Ukraine on issues such as incurring vicarious liability for the company’s obligations
in the event of division (separation) and the companies jointly and severally liable if
the successor limited liability companies are few.

Key words: succession, merger, accession, division, separation, transformation,
termination agreement, participants, lenders, transfer act, distributive balance.
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COMPARATIVE ANALYSIS OF PREEMPTIVE
RIGHTS IN GEORGIAN AND UKRAINIAN LLCS
— A STATUTORY RULE ORA CONTRACTUAL
PRIVILEGE

1. Introduction

The article briefly displays an objective coverage of the legal consequences
of the shareholders’ preemptive rights in limited liability companies
(furthermore, LLCs) in Ukraine and Georgia. Over the past few years,
individual shareholders have reshaped into professional and institutionalized
funds, which bestows a wider range of controlling mechanisms on their part (1,
pp.15-18, 113-118). Albeit, the protection of shareholders’ property rights has
attracted interest in the academic circle. Indeed, recent scholastic endeavors
endorse the actuality of the topic (2, pp.1-6; 3, pp.53-54, 61-68.); nevertheless,
the extant literature on the recent legislative novelties still, have hitherto failed
to provide an in-depth comparative study. Contemporary European company
law has been paying a thorough attention to the legal framework, which, has, so
far, manifested in the establishment of the shareholders’ enhanced participation
in corporate governance (4, pp.253-265). Thus, a new tendency revealed itself
in legislative novelties and adoption of new legal mechanisms (5). Likewise,
such an inclination has been followed by a number of countries, including
Ukraine and Georgia. In both of these countries, a business organization’s
practice shares a lot in common, including the fact, that LLCs are one of
the frequently incorporated business forms. The Ukrainian Parliament has,
recently, adopted a new law on “Limited Liability Companies and Additional
Liability Companies” (6). In 2017 Georgia also amended the regulatory
policy in regards to the LLCs (7). Recent legislative revisions in both of these
countries have had a significant impact on the exercise of the shareholders’
preemptive rights, which for now embraces meticulous procedural provisions
on the matter. By comparing Georgian and Ukrainian regulations, the paper
elucidates an essence of the shareholders’ whether a statutory or a contractual
privilege towards the “first refusal to buy a share” and illustrates novel insight
into the topic. The premise of the article is to bridge between the Georgian and
the Ukrainian legislative novelties, and hence, to expose coherent challenges

with respect to the equal and fair treatment of the shareholders.
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2. Brief Elucidation of the Preemptive Right

2.1. “Right to the First Refusal” — Shareholders’ Perspective

At an outset, partner’s identity plays a crucial role in LLCs, since in the
closed companies all members are closely concerned to each other. Hence,
in most of the cases, shareholders are reluctant about selling their holding
or letting the third-party in (8, pp.197-199). Although, due to the personal
reasons a shareholder might wish to exit the company by cashing-in own
share at a decently fair price. Access to the secondary market envisages the
share disposal at a premium price. However, market efficiency and availability
cannot be guaranteed. The complexity of the share valuation and less forcibility
of the share’s price in the closed companies (9, pp.277-278) may also trigger
hesitation on behalf of the third-party while making investments. Therefore,
at some point, the shareholders’ preemptive right creates curtain availability
of the share transfer and increases the probability of share liquidity. Thus,
a member wishing to sell the shares may count on the fellow shareholder’s
preemptive rights. On the flip side, the members do not anticipate alien identity
by losing the control over the new memberships.

In general, a preemptive right is a remedy to protect the share participation
from the dilution (10, pp.520-522). Shareholders’ expansion of the participation
interest in the equity capital is feasible through the first offer to buy shares.
Additional shares can be obtained to the extent equivalent to the previous
participation. Therefore, the principle of proportionality is meticulously
observed.

2.2. Preemptive Right as a Shield of LLCs’ Capital Structure

Due to the company’s distinct legal personality (11, pp.3, 5-9) free transfer
of the shares is described as one of the coherent features of all capitalistic
business organizations. Therefore, the share transfer cannot affect the legal
existence nor a financial standing of the company. However, the Articles
may impose an approval requirement by the shareholder’s meeting, which
must be granted by weighing the best interests of the company against to the
right to sell the share (12, pp.24-25). However, public corporations do not
usually accommodate stringent regulations on the share transfer and thus, are
subjected to a public trade. Restriction on transferability is prevailing in the
small or medium-sized, closely-held companies (13, pp.2-24; 14, pp.5-8).
This kind of mechanism restricts a free admission of a new participant and
sustains personal, closed capital structure of the company. In the absence of
such a condition, it may be deducted, that the same objective is targeted by the
preemptive right. From the perspective of the company, this can be utilized
as a defensive tool from the hostile takeovers; especially when the sale of the
majority ownership is considered.
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3. Comparison of the Legislative Novelties

In 2008 Georgian Entrepreneurial Law adopted US-American provisions,
which had become a bedrock of the exclusion of mandatory articles and the
selection of default rules. Liberalization of entrepreneur policy had an immense
impact over the Articles regulating the companies’ capital structure along with
the shareholders’ property rights. Consequently, nowadays “Entrepreneurs
Law of Georgia” spells more space for default rules, which has been criticized
for jeopardizing capital maintenance of the company (15, pp.1-10). Although,
with an expressed political intention (16) of complying with a European
standard, Georgia and Ukraine has been undertaking regulatory amendments
and yet, plausible revisions are being held. Introduced innovation is a step
forward.

3.1. Challenges while Exercising the Preemptive Right

As a result of the vast contractual freedom in the LLCs Law (17, pp.223-
225), in some of the countries preemptive right is not exercised upon the
mandatory regulation, instead, it is established through the Articles. According
to the Georgian law, preemptive right is defined as a selling member’s obligation
to offer shares to fellow shareholders at the same price and terms, which
would be negotiated with the third-party (18, Sec.461.8). Yet, this obligation
may be altered via the Articles. As it is stated in the Ukrainian law, member’s
preemptive right may also be abolished (19, Sec.20.6.); however, if the share
is intended to be sold to a third party, the Charter may prescribe a member’s
obligation to hold negotiations on the sale with the fellow members at first
(20, ibid). The latter is a way favorable solution for the sake of the company’s
closed structure and shareholder’s ownership. Georgian policy is absent from
such a strategy, but it can be adopted through the Charters. As stated in the
Georgian law, the Articles in respect to the preemptive right may be amended
by an ordinary majority (if the higher requirement is not set), whilst Ukrainian
law posits, that at least, all members must attend the meeting resolving the
editions to the Articles (21). Therefore, it may be deducted that Ukrainian
law enables stronger defensive shield in support of the shareholders’ rights.
However, it may also be argued, that in the need of exclusion of the preemptive
right such a requirement might prolong related processes. Conforming to the
Georgian regulations, the member wishing to sell a share must address fellow
shareholders in written (electronic communication is also allowed), whereby
an amount of the shares, price and payment date is to be fixed (22, Sec.461 2;
3; 6; 7). In spite of the default nature of governing rule, the Article may even
disregard an obligation to address in written. Consequently, there is a higher
possibility that an offer will fail to be delivered. Under the Ukrainian law
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written address is highly emphasized and is perceived as a crucial protection
mechanism (23, Sec.20.3.). The responding consent of the fellow shareholders
must be sent in due time, which is the case of Georgia is stipulated by 10
days at least; nevertheless, the Ukrainian law observes longer time-frame,
such as 30 days (24, Sec.461 2; 25, Sec.20.3.). Therefore, it is quite clear, that
Ukrainian regulations consider a better support of shareholders’ access and
enjoyment of the preemptive rights. Whilst 10 days may seem insufficient
period for obtaining relevant fund in order to exercise the preemptive rights.
Georgian regulations leave a regulatory gap which in practice may result in
shareholders’ unequal and unfair treatment. Moreover, Ukrainian law frames
due date for concluding the purchase agreement and assists both of the parties
with ample remedies, which in Georgian policy is missing.

3.2. Risk of a De Facto Withdrawal of the Preemptive Right

The shareholders’ preemptive right can be fully or partially excluded upon
the resolution of the meeting. The reasons causing exclusion may vary in a wide
range, such as third-party debt financing, for the means of raising additional
capital in a timely fashion. The cumbersome regulations might hamper further
capitalization. All members of the LLCs are bounded by the duty of loyalty
to the fellow members along with the company (26, p.225). A decision on
withdrawal must be endorsed by the relevance of such a measure: exclusion
must be begotten from the best interest of the company, should be suitable
for the intended purpose and should be used as a last resort (27, p.154). Since
the Georgian policy does not state this criterion, there is a higher risk, that
majority may achieve abrogation of preemptive rights through the resolution
devoid of any objective argumentation. Despite the legal capability to sue
the decision, time-consuming disputes and related costs might discourage a
resented member to do so. De facto exclusion from the preemptive right (28,
p.155) is often times related to the overpricing of the selling shares. Due to
such circumstance, it is impossible for the fellow shareholders to purchase the
selling shares. Georgian regulations do not encompass legal preconditions for
the share valuation. Neither does a shareholder carry an obligation upon which
the basis for the calculation of the share price would be stated. In contrast,
the Ukrainian regulations, the company enables an access to the financial
documents which are necessarily needed for determining the share price (29).

4. Concluding Remarks

Brief comparative analysis has given a prudent capacity to conclude
the following remarks. The first part of the paper endeavors to display the
advantages of the preemptive rights in LLCs. As it is found, such a right
provides a better strategy against dilution of the shareholder ownership and
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a closed structure in the company. The second part of the thesis displays

the legislative novelties in Georgian and Ukrainian regulatory environment.

Subsequently, the paper aims to give remarks on building a credible policy for

achieving a defensive shield in favor of the shareholders. Upon the comparative

analysis, thesis vividly draws existing regulatory lapses in Georgia. Firstly, it
is highly recommended to reconsider the due time of the responding consent
in which the shareholders have to exercise their preemptive rights. Ukrainian
law enables a feasible access to the financial documents upon which the
share prices are fairly stipulated. It would be indeed beneficial to encourage

Georgian shareholders’ to actively utilize their non-property rights in order to

fairly determine the share value. Due to the rapid need for debt financing, it

is also recommended to avoid the cumbersome procedure for the exclusion or
alteration of the preemptive rights.

1. Magnier, V. (2017). Comparative Corporate Governance. UK: Edward
Elgar (pp. 15-18, 113-118).

2. Yan, W. (2017). The Role of Representatives of Minority Shareholders in the
System of Corporate Governance. Frankfurt am Mein: Peter Lang GmbH
(pp. 1-6);

3. Hill, J. G. (2015). Images of Shareholder—shareholder power ad shareholder
powerlessness. InJ. G. Hill & R. S. Thomas (Eds.), Research Handbook on
Shareholder Power (pp. 53-54, 61-68). UK: Edward Elgar.

4. Bratton W. W. (2017). Corporate Law Reform in the Era of Shareholder
Empowerment. In B. Choudhury & M. Petrin (Eds.), Understanding the
Company (pp. 253-265). UK, Cambridge: Cambridge University Press.

5. Directive 2017/828 of the European Parliament and of the Council
amending Directive 2007/36/EC as regards the Encouragement of Long-
term Shareholder Engagement.

6. Law of Ukraine, “Limited Liability Companies and Additional Liability
Companies” of 2018. Supreme Council of Ukraine, data N.13.

7. Amendments to the Georgian “Law on Entrepreneurs” of 2017. Georgian
Parliament, data N.812-11.

8. Bachmann, G., Eidenmiiller, H., Fleischer, H., Schon, W. (2014). Regulating
Closed Corporation. Germany: De Gruyter (pp. 197-199).

9. Digman, A. (2011). Company Law, Hicks & Goo's Cases & Materials (7th
ed.). US, NY: Oxford University Press (pp. 277-278).

10. Ventoruzzo, M. (2013). Issuing new shares and preemptive rights: a
comparative analysis. Richmond Journal of Global Law & Business 12(4),
pp- 520-522.

120



Comparative Analysis Of Preemptive Rights In Georgian And Ukrainian LLCs — A Statutory Rule Or A Contractual Privilege

11. French, D., Mayson, St., Ryan, Ch. (2017). Mayson, French & Ryan on
Company Law (34th ed.). GB: Bell & Bain (pp. 3, 5-9).

12. Wirth, G., Arnold, M., Greene M. (2004). Corporate Law in Germany.
Miinchen: H.C. Beck Verlag (pp. 24-25).

13. Davies, P. (2002). Introduction to Company Law. US, NY: Oxford University
Press (pp. 2-24).

14. Bachmann, G., Eidenmiiller, H., Fleischer, H., Schon, W. (2014). Regulating
Closed Corporation. Germany: De Gruyter (pp. 5-8).

15. Burduli, I., Makharoblishvili, G., Egnatashvili, D., Giguashvili, G. (2016).
Development of Contemporary Georgian Corporate Law. Georgia, Thilisi:
World of Lawyers (pp. 1-10).

16. Upon the Association Agreements between European Union and Ukraine,
as well as, Georgia.

17. Bainbridge, St. (2014). Business Agencies, Partnership & LLCs (2nd ed.).
US: Foundation Press (pp. 223-225).

18. Georgian “Law on Entrepreneurs” (2018). Sec. 461 (8).

19. Ukrainian Law, “Limited Liability Companies and Additional Liability
Companies” (2018). Sec. 20.6.

20. Ukrainian Law, “Limited Liability Companies and Additional Liability
Companies” (2018). Sec. 20.6.

21. “The relevant provisions may be introduced into the statute, amended
or excluded from it by unanimous decision of the general meeting of
participants, which was attended by all members of the company.”
Ukrainian Law, “Limited Liability Companies and Additional Liability
Companies” (2018). Sec. 20.6.

22. Georgian “Law on Entrepreneurs” (2018). Sec. 461 2; 3; 6, 7.

23. Ukrainian Law, “Limited Liability Companies and Additional Liability
Companies” (2018). Sec. 20.3.

24. Georgian “Law on Entrepreneurs” (2018). Sec. Sec. 461 2;

25. Ukrainian Law, “Limited Liability Companies and Additional Liability
Companies” (2018). Sec. 20.3.

26. Bainbridge, St. (2014). Business Agencies, Partnership & LLCs (2nd ed.).
US: Foundation Press (p. 225).

27. Wirth, G., Arnold, M., Greene M. (2004). Corporate Law in Germany.
Miinchen: H.C. Beck Verlag (p.154).

28 Wirth, G., Arnold, M., Greene M. (2004). Corporate Law in Germany.
Miinchen: H.C. Beck Verlag (p.155).

29. Ukrainian Law, “Limited Liability Companies and Additional Liability

Companies” (2018). Sec. 22.2;
121

«04LO9IFIIDAD 109 VdID I'VHIAX. UMHITOd VHXIIN



MIXKHAPOJHUUN KYPHAJI «ITPABOICYCHIJIBCTBO»

Ana Tokhadze

Tokhadze A. Comparative Analysis of Preemptive Rights in Georgian and
Ukrainian LLCs — A Statutory Rule or A Contractual Privilege

To date, the protection of shareholders’ property rights has been greatly argued.
Recently, Ukraine and Georgia have undertaken vast legislative amendments in
respect to the LLCs. Legislative revisions have had a significant impact on the
exercise of the shareholders’ preemptive right, which at present is executed under
the meticulous procedural provisions. The premise of the paper is to bridge between
Georgian/Ukrainian legislative novelties; hence, to expose coherent lapses with
respect to the equal and fair treatment of the shareholders. By the same token, thesis
endeavors to understanding the essence of the preemptive rights from the perspective
of the shareholders as well as the company. An exclusion of the preemptive right is
also reasoned. The paper gives concluding remarks on building the credible police in
favor of shareholders’ enjoyment of preemptive rights.

Key words: Preemptive rights in LLCs, Georgian and Ukrainian regulations.,
shareholders’ protection.
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NMATAHHA 3MICTY KOPIMOPATUBHOIO

AOrOBOPY

V]IK 347.4

KoHcTpyKIIisi KOpriopaTUBHKUX JOTOBOPIB, SIK CBIIYUTH MI>)KHAPOIHA TIPAK-
THKa, Oyia 3ampoBajpKeHa 33yl 3310BOJICHHS OTPed PO3BUTKY 3ac00iB pe-
T'YJIIOBaHHS BIIHOCHH MIX aKI[iOHEpaMu (y4aCHUKaMH) TOCTIOIaPChKUX TOBA-
puctB. Came KOpIOpaTUBHUI TOTOBIP CTaB JIIEBUM IHCTPYMEHTOM B 0aratbox
KpaiHax, 3a JIOIIOMOTOI0 SIKOTO CTa€ MOXIUBUM €()EKTUBHO BPETYIIOBATH
0COOJIMBOCTI KOPIIOPATUBHOTO YIPABIIHHS B KOHKPETHOMY TOBapUCTBI. Sk
BiJI3HAYAIOTH JOCIITHUKH, «BUKOPUCTAHHS OTOBIPHOTO MEXaHI3My y KOPIIO-
paTUBHUX BIJIHOCHHAX JIO3BOJISIE FOPUIANYHO 320€3MEUNTH y3TOPKEHUH TXHIMU
y4acHUKaMU OajlaHC €KOHOMIYHHUX 1HTEPECIB, SIKUW Y KOXKHIM KOHKPETHIH CH-
Tyallii € yHIKaJbHUM Ta, OLIbIIE TOTO, MOCTIHHO 3MiHIOETRC» [1, ¢. 21].

B naykoBiii siTepaTypi JOCHIIKEHHAM MTUTaHb KOPIIOPATUBHUX JOTOBOPIB,
aKLIOHEPHUX YTOJ], JOTOBOPIB MPO peati3allilo MpaB YYacHHUKIB (3aCHOBHU-
KiB) TOBapHCTBA 3alMaJIOCs YMMAaJIO HAyKOBIIB, 30kpema O.M. Binnauk [2],
T.B. I'pubxosa [3], 11.B. Jlomakiu [4], }O.0. HoponiH [5], [.B. Ciacu6o-®are-
eBa [6], I.C. [lutkina [7], T.b. ltum [§] Tomo. OnHak 4iTKOCTI B pO3yMiHHI
IILOTO MPABOBOTO SIBUIIA, TPABOBOI PUPOIHU SIK 3 MOIVIS/IIB HAYKOBIIB, TaK i
3 MOIVISIIIB MPAKTUKIB BUSIBUTH HE BIAETHCS, 110 MOTPeOy€e MOAATBIIOTO JI0-
OTIPAIOBAHHSI.

3anpoBa/KeHHsI B 3aKOHOAABCTBO TAKOTO 3PYyYHOTO MEXaHI3My YIIpaB-
JIIHHS KOMITAaHIE€I0 K «KOPIIOPATHBHUH JIOTOBIP» JO3BOJIMTH MTOKPAITUTH 013-
HEC-KJIIMAT, CIPUIATHME 3aJly9CHHIO 1HO36MHHUX 1HBECTHIIIN Ta 3aKjIagaThuMe
MepeTyMOBH JIJIsi CTBOPSHHS HOBUX Ta €()eKTUBHOT MIsITLHOCTI ICHYIOUMX ITi]I-
npuemctB. Came Ha JOCSITHEHHS LUX IIJIeH 1 CpsSMOBaHI Cy4acHi pedopmu
KOPIIOPATUBHOTO TpaBa, sIKi MOYaJid BXKE BTUTIOBATHUCS I[LOTO POKY, 30KpemMa
MOBa Hjie Ipo JOBroovikyBaHui 3akoH Ykpainu «IIpo ToBapucTa 3 oOmexe-
HOIO BIJIMOBIAJIbHICTIO Ta JIOJIATKOBOIO BIAMOBIAANBHICTION [9] (nani — 3akoH

npo TOB Ta T/IB), sikuit HaOpaB unHHOCTI 3 17 uepBHsa 2018 poky. 3aBasku
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OCTaHHbOMY Halysa CBOTO JIETAJILHOTO 3HAYEHHS TaKa MPaBOBa KOHCTPYKIIiS
K «KOPIOPATUBHUM JOTOBIPY.

besnepeuno, BBeZIeHHs B 3aKOHO/IABCTBO KOPIIOPATUBHOTO JIOTOBOPY — I1€
3HAYHUI TPOPUB B c(hepi KOPIIOPATUBHOTO YIIPABIIIHHSA Ta BPETYIIOBAHHS KOP-
MOPATUBHUX BITHOCHH MK YYaCHUKaMU TOCMOAAPCHKUX TOBAPUCTB.

Crarts 7 3axony ipo TOB Ta T/IB, sika Tak 1 Ha3uBaeTbest «Koproparus-
HUH T0TOBipY», Iepeadadae Ta 3akpiruioe HacTymHe: (1) MOHSATTS KOPIopaTHB-
Hui gorosip (4.1 c1.7); (2) 6e3BiammaTHicTh Takoro goropopy (4.1 c1.7); (3)
000B’3KOBICTh BUNHEHHS HOTO B MTUCHMOBIH popmi (4.1 cT.7), 3 BUBHAYCHHSIM
JaTH Ta CTPOKY ii JoroBopy (4.2 ct1.7); (4) 3MICT KOPIIOPATHBHOTO JOTOBOPY
(BimmoBigH1 yMOBH) (4.3 cT.7); (5) KOHGIIESHIIHHICTH KOPIIOPATHBHOTO JOTO-
BOpy (4.5 c1.7); (6) miacTaBM HIKYEMHOCTI KOPIIOPATUBHOTO IOroBOpYy (4.1,
4.4, 6 c1.7).

BTtim HeoOXimHO BHU3HATH, IO MPHU BCIX MEpeBarax BpErylrOBaHHS Oara-
THhOX ITUTAHb PO KOPIIOPATUBHUM JOTOBID, K1 paHimie He Oyinu rnepeadaveHi B
3aKOHOJ/IABCTBI, JIEAKi HEOJMIKH MalOTh MICIIe, 30KpeMa BBAXKAEMO 32 JIOI1Th-
HUM 3YIIMHUTHUCS Ha TAKOMY Ba)KIMBOMY MUTAHHI SIK 3MICT KOPIIOPATUBHOTO
JIOTOBOPY, TOOTO Ha TAKUX 1CTOTHUX YMOBAX, Ha SKUX YKJIaJa€ThCS BIAMOBI/I-
HUH JOTOBIp.

IcToTHUME yMOBaM#u JOTOBOPY 3rigHO a03. 2 4. 1 cT. 638 11K Ykpainu BBa-
KAIOThCS: YMOBH IIPO MPEAMET JOTOBOPY, YMOBH, 110 BU3HAYEHI 3aKOHOM SIK
1CTOTHI 200 € HEOOX1THUMH IS JOTOBOPIB TAHOTO BUY, & TAKOXK yCi TI YMOBH,
IIOJI0 SIKKX 3a 3asBOIO X04a O OAHIET 13 CTOPIH Ma€ OyTH JOCSITHYTO 3TOJIH.

IcTOTHI YMOBM KOPIIOPATUBHOTO JJOTOBOPY MOXIIMBO BUOKPEMHUTH 13:

(a) BU3HaYEHHSI, K€ HAJA€ThCs B 4. | CT. 7, Jie 3a3Ha4Y€HO, 110 i1 KOPIO-
pPaTUBHUM JOTOBOPOM PO3YMIETHCSI TAKUI JOTOBIp, 3@ SIKUM YYaCHHUKH TOBa-
pHUCTBa 3000B’A3YI0THCS peajli3oByBaTH CBOI MPaBa Ta IOBHOBAXCHHSI IEBHUM
YUHOM a00 yTPUMYBATHCS Bij iX peainizallii (10 CTAHOBUTHUME TaKy iCTOTHY
YMOBY SIK TIPEMET JOTOBOPY), & TAKOXK —

(6) 4.3 c1.7 3akony npo TOB ta T/IB, e BkazyeThcs, 1110 KOPIIOPATUBHUM
JIOTOBIp MOXKe mepeadadyaTi yMOBU ab0 MOPSAIOK BU3HAYEHHS YMOB, Ha SIKHX
Y4aCHUK Mae€ MpaBo abo 3000B’sA3aHMM KyIUTH a00 MPOJATH YACTKY Y CTaTyT-
HOMY KamiTaui (ii 4acTHUHY), a TaKO)K BH3HAYaTH BUIAJKH, KOJU TaKe MPaBo
a00 000B’sI30K BUHHKAE (110 CTAHOBUTUME TaKi iICTOTHI YMOBH, SIKi HEOOX1TH1
JUISL IOTOBOPIB IaHOTO BUTY, @ TAKOXK YC1 T1 YMOBH, IIOZI0 SKUX 32 3asBOIO X04a
0 omHi€ET 13 CTOPIH Ma€e OyTH AOCITHYTO 3TO/IN).

3 mpuUBOAY NMpEeIMETa KOPIIOPATUBHOTO AOTOBOPY (aKIIOHEPHOT YTOAH, 10-
TOBOPY MPO 3/1MCHEHHS MPaB YYaCHUKIB rOCIOIaPCHKOTO TOBAPUCTBA) B Hay-
KOBIH JTITEpaTypi BUCIOBIIOIOTHCS Pi3HI JYMKH.
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Ak 3a3nauae, [.I. ['HiqUeHKO, IPEIMET KOPIOPATUBHOTO JIOTOBOPY, aKITi-
OHEPHOI YroaM 30KpeMa, BUCTyMHa€ 00’ €KT IHUBLILHOTO 000pOTY, 3 MPUBOLY
SIKOTO YYaCHUKH MOXYTh 3MIIMCHIOBATH il (O€3IisIbHICTD), SKI CIIPSIMOBaHI
Ha 3JIICHEHHS BU3HAYEHUM CITOCOOOM B YOl TIPaB, MOCBITYCHUX aAKITISIMH, 1
(ab0) yrpumMatucs Bix 3nilicHeHHs Bka3aHuX mpas [10, c. 175-180].

Ha nymky C.O. CrhimyeHko, TpeIMeTOM KOPIOPATUBHOTO MPABOYHHY €
KOpITOpaTUBHI MPAaBOBITHOCUHHU, 3MICT SIKHX CTAHOBIIATH KOPIOPATHBHI MpaBa
Ta 000B’s13kH [11, c. 41-45].

B cBoro uepry I.C. IlIuTkiHa, BKa3yrodH, 0 IPEeIMETOM aKI[IOHEPHOT yTo-
I BUCTYTAIOTh MEBHI MpaBa Ta 000B’S3KH, TPYIye OCTAaHHI 3a TaKUMHU Ha-
MpsIMKaMH, SIK:

(a) mpaBa Ta 000B’SI3KH, TTOB’s13aH1 13 Y4acTIO B YIIPaBJIiHHI CIIpaBaMHU TO-
BapHCTBa;

(6) mpaBa Ta 000B’sI3KH, TOB’sI3aHI 13 MEPEX0OJAOM IIpaB Ha aKlIlii, B TOMY
YUCIT 13 BIIUY)KEHHSM aKIlii (4acTOK);

(B) iHmI1 IpaBa Ta 00OB’SA3KM CTOPIH, ITOB’sA3aH1 13 CTBOPEHHSM, JisUTbHIC-
TI0, PEOpraHi3aIli€0 Ta JIKBIAAIIEI0 TOBAPUCTBA, sIKI CTOPOHU BBAKAIOTH 32
noTpidHe nepeadaunTH B yrofi [7, c. 492].

Hatowmicts B. Llukano BBaae, 1110 «...MMPEIMETOM JI0TOBOPY MK y4acCHH-
KaMH (aKIlioHepaMu) TOCIIOIapCHKOTO TOBAPUCTBA € HE 3000B’sI3aHHS CTOPIH,
1 HaBITh HE MpaBa, 110 IM HaJIe)KaTh, a CIOCOOM 3IMCHEHHS MpaB YYaCHUKIB
rocrnoaapchKkoro Topapuctay [12, c. 72]. CBOrO MO3UIIII0 aBTOP MIATBEPIKYE
THM, 1110 3000B’sI3aHHS, 3a3Ha4Y€H1 B JOTOBOPI MPO 3IHCHEHHS NPAaB YYaCHHUKIB
rOCIOIAPCHKOTO TOBAPUCTBA, HE MAIOTh CAMOCTIHOTO XapakTepy, a caM J0-
TOBIp MPO 3/1IICHEHHS MpaB yYaCHUKIB TOCIOAAPCHKOTO TOBAPUCTBA HE CIIPSi-
MOBaHHI Ha BCTAHOBJICHHS, 3MiHYy a00 MPUIMHEHHS HOBUX IpaB y4yacHUKA,
BiH BH3Ha4a€, HE 3a00POHEHI 3aKOHOM Ta BHYTPIIIHIMH MPABOBUMH aKTaMH
TOBApPHUCTBA, CIIOCOOU 3/1MICHEHHS YK€ ICHYIOUUX IPaB.

Btim yOagaeThcs nemo 0OMEeKeHUM MPEICTABIATH CIIOCOOM 3iHCHEHHS
MpaB YYaCHUKIB B SKOCTI CAMOCTIHHOTO MPEeaMETy KOPIOPATUBHOIO JOTOBO-
py. Ilo-nepiie, KOpmopaTuBHUN TOTOBIP CTaBUTh HA METI BU3HAUUTHU Cepell
BCIX MOXUIMBHMX TpaB, AKi HANalOThCSA 32 KOPIIOPATUBHUM 3aKOHOAaBCTBOM
y4acHUKaM, caMe Ti paBa Ta MOBHOBAXXEHHS, OO0 SKUX OydyTh BCTAHOBIIE-
HI BIJMOBIIHI MpaBUjIa X CyMICHOTO 3IIMCHEHHS Ta peaiizalii. Sk 3a3Ha4a-
I0Th MPAKTUKYIOU1 IOPUCTH, KOPIIOPATUBHUN JTOTOBIp CIPSIMOBAHUN Ha YiTKE
PO3MEXKYyBaHHS IpeMETa KOPIOPATUBHOTO JIOTOBOPY Ta IMpeIMeTa 3aKOHY 1
CTaTyTy, TOOTO y KOPIOPATUBHOMY JOTOBOPI NependayaroThesi 3000B’ I3aHHS
CTOpPIH PO peati3allito iXHiX TOBHOBa)KEHb IEBHUM YHHOM, a 6€310CepEeTHbO
TMOBHOBAYKEHHS CTOPIH MOXKYTh OyTH BCTaHOBJICHI B 3aKOHI Ta cTatyTi [13].
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[To-npyre, icHyBaHHs aBTOHOMIi BOJII YYacCHHUKIB (akKIIIOHEpIB) Mia dYac
YKJIaIeHHSI TAaKUX JOTOBOPIB MOKE 0OMEXKYBAaTHCS IMIIEPAaTUBHUMHU HOpMaMu
KOPIOPATUBHOTO MpaBa. Y 3B’sI3Ky 13 YUM HEOOXiTHO BU3HAUUTHU SKUMH Ipa-
BOBUMH pPaMKaMH MOXKYTh OyTH OOMEXEHI Ti B3aEMHI IpaBa Ta 000B’ I3KH, K1
y4acCHUKH a00 aKI[iOHEpU MOXYTh BCTAHOBUTH BiIIOBITHOIO YTOMIOI0 (AKITIO-
HEPHOIO YTOZI010, KOPIIOPATUBHUM JIOTOBOPOM).

Sk 6aunMo mpeaMeT KOPIOPATUBHOTO JOTOBOPY € KOMIUIEKCHUM, B SIKO-
My HEOOXiJTHO BpaxyBaTH BCi CKJIQJIOBI: BiJIMOBIIHI TIpaBa Ta MOBHOBAKEHHS
YYaCHHKIB; TIPABOBI paMKHU OOMEXKEHHS TpaB Ta 000B’s3KiB; IpaBuja IMOBE-
JIHKH, 32 SKUMHU BIOYBA€ThCS 3MIMCHEHHS Ta peai3allis TaKuX IpaB Ta Io-
BHOBaKeHb. 3T11HO CcT. 7 3akony nipo TOB Ta T/IB, npeaMeTrom KopropaTus-
HOTO JIOTOBOPY BHUCTYNAIOTh TEBHI Jii y BUIVIAII O0OOB’SI3KIB aKTUBHOTO THITY
(000B’s130K peali3oByBaTH CBOI MpaBa Ta IOBHOBAKEHHS MIEBHUM YHHOM) 200
000B’s13KIB TTaCUBHOTO THUITy (00OB’S30K YTpHUMATHCS BiJ peajizariii Takux
IpaB Ta MOBHOBAXXEHB) Y BIATOBIAHO BCTAHOBIICHHU CIIOCIO peaizallii Takux
paB Ta MOBHOBaXKeHb. Lle mae miacTaBu CTBEPAXKYBATH, 110 3MICT KOpHopa-
TUBHOTO JTOTOBOPY MOXYTb CTAHOBHUTH J[Bl TPYNIH YMOB:

(a) yMOBU MalfHOBOTO XapakTepy 3 MPUBOLY

® 3iliCHEeHHs MpaBa Ha KyIIBJIIO YaCTKH y CTaTyTHOMY KarliTaji rocIo-
JApCHKOTO TOBApHUCTBA (Y TOMY YHCITi, 000B’SI30K YTPUMATHUCS BiJl 3/[1HCHEHHS
NEPEBaKHOTO MPaBa);

® 3iliCHEeHHs MpaBa Ha MPOAAXK YaCTKHU y CTATyTHOMY KamliTalli roCro-
JApCHKOTO TOBAPHUCTBA (Y TOMY YHUCIi, 000B’ 30K MPOAAXKY YACTKH 3a 3a37aJie-
Ti7b BU3HAYEHOIO I[IHOIO);

(6) ymMOBH Oprasi3amiifHO-yIpaBIiHCHKOTO XapaKTepy 3 IPUBOTY

® 3iliCHEeHHs IpaBa Ha y4yacTh B YIPaBIiHHI FOCIOAAPCHKUM TOBapH-
cTBOM (y TOMY 4HCJIi, 000B’ 30K CTOPIH TOJIOCYBaTH y MEBHUH criocid Ha 3a-
rajgbHUX 300pax y4aCHHUKIB, Y3TOJKEHO BUMHSATH 1HIII i1, OB’ s3aHi 3 yIpaB-
JHHSM TOBapPUCTBOM);

® 3ilfiCHEeHHs MpaB, OB’ I3aHUX 13 MPUIMHEHHAM T'OCIOAapChKOTO TOBa-
pucTBa, a00 BUJIJIOM 13 HBOTO HOBOT FOPUAMYHOI 0cOOM (Y TOMY YHCII, TIPABO
Ha y4acTh y PO3MOIiT aKTUBIB TOBAPUCTBA y pa3i Horo JiKBigallii).

[Tepmmii KoMIIIekec TpaB Ta 000B’s3KIB MaifHOBOTO XapakTepy, SKi 3a-
KOHOJIaBellb BKa3aB B SKOCTI MPUOIU3HUX YMOB KOPIOPATUBHOTO TOTOBOPY,
MOB’SI3aHMH 13 MEPEXO/IOM MpaB Ha YacTKy. BiamoBimHo 10 4. 3 cT. 7 3akoHy
npo TOB Ta TJIB xopnopaTuBHHMII JOTOBIp MOXKe TependadyaTd yMOBU abo
MOPSZIOK BU3HAYEHHS YMOB, Ha SIKUX YYaCHHUK Mae MpaBo abo 3000B’sA3aHUI
KynuTd a0o0 MpoJaTH YacTKy y CTaTyTHOMY Kamitam (i1 4acTHHY), a TaKOoX
BU3HAYATH BUMAJKH, KOJIM Take MpaBo abo 000B’ 30K BUHHUKAE. 3 METOIO YIO-
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CKOHAJICHHs 3aKOHOJIAaBCTBA MOXIJIMBO 3alPOBAJAUTH B SKOCTI MpPEAMETa KOp-
MOPaTUBHOTO IOTOBOPY HACTYIHE: Mepe10avyuTH mpaBo abo 000B’ 130K Mpojia-
Ky a00 BUKYIY OJHUM YYaCHHUKOM YaCTKHU 1HIIOTO y4acHHKa ab0 mepeBayKHE
MpaBo X KymiBJi; 3a00poHy Ha Mepeaady 4acToK TpeTiM ocobam; 30008’ 13aH-
Hs TIepelaBaTy iHIIMM yYaCHUKaM KOPIIOPaTUBHOTO JIOTOBOPY AMBIACHIN ab0
1HIIT BUTIJIATH, OTPUMaHi y 3B’s3KY 13 TPaBOM y4acTi B TOBAPUCTBI.

Jpyruii koMIuIekc mpaB Ta 000B’s3KIB OpraHi3alliiHO-yIpaBIiHCHKOTO
Xapakrepy nependadae NMpUAHATTS y4yacHHUKaMH Ha cebe 3000B’g3aHb 110710
3MIMCHEHHS TIEBHUM YHHOM CBOiX IpaB (a00) yTpuMaHHs BiJ 3MIMCHEHHS 3a-
3HAYEHMX IpaB, B TOMY YHCII: (2) roJ0CyBaTH EBHUM YMHOM Ha 3arajbHHUX
300pax y4acHHKIB TOBapuCTBa; (0) y3roKyBaTH BapiaHT rojIOCyBaHHS 13 iH-
IIUMH YYaCHUKAMHM, 3A1MCHIOBATH Y3TO/KEHO 1HIII i, OB sA3aH1 13 ymnpaB-
JIIHHSAM ToBapucTBOM. [IpoTe BimmosimHo a0 4. 4 ctT. 7 3akony npo TOB Tta
T/IB xoprnopaTUBHUI JOTOBIpP, SIKUM BCTAaHOBIIOETHCS 00OB’S30K YYACHHUKIB
3a0€3MeYnTH roJIOCYBaHHS 3T1IHO 3 BKa3iBKAMH OpraHiB YIIpaBJIiHHS TOBAPH-
CTBa, € HikueMHUM. [1lof10 muTaHp roJocyBaHHS BiAMOBIAHUM YHHOM B KOPIIO-
paTUBHOMY JOTOBOPIi, HA IYMKY CIEIiaTICTiB, MOKJIMBO TAKOXX BCTAHOBUTH:
1) 3aranbHi kpuTepii a00 TpUHIKIH, Ha 0a31 SKMX YYaCHUKHU MMOBUHHI OyITyTh
roJI0CYyBaTH Ha 3arajibHUX 300pax; 2) 000B’ 30K roJI0CyBaTH BiIMOBITHUM YH-
HOM 3a BKa3aHUM KOJIOM MUTaHb (HANPHUKIA/, «32» CXBAJICHHS BiIMOBIAHUX
BH/IIB MPABOYMHIB) Ha BCiX a00 OKpeMHUX BH1ax 300piB; 3) 000B’ 30K TrojIoCy-
BaTH BIATOBIAHO 13 BKa31BKaMH 1HIIIOTO yJacHUKA; 4) 000B 30K yTPUMATUCS
BiJI TIpaBa TOJIOCY MPOTATOM BU3HA4YeHOTO Yacy [14, c. 54]. Takuii miaxin Bu-
KOPUCTOBYETHCS B 3apyO1KHUX MPABOMOPSIKAX.

Btim cnig 3a3HaunTH, 10 TYyT € HeOe3MmiACTaBHI MOOOIBAHHS, IO CYIH
OydyTh BU3HABaTU HEIINCHUMH YMOBU KOPIIOPATUBHUX JIOTOBOPIB MPO «IO-
JIOCYBaHHS BIATOBITHUM YHHOMY», SIKI BCTAHOBIIOIOTH 1HIIUMN, HI’K BKa3aHO B
3aKOHI, MOPSAJOK TMOoJadi Ta MiAPaxyHKY rojoCiB Ha 3arajbHUX 300pax. [lpu
HasSIBHOCTI IMIIEpAaTUBHOI HOPMH B 3aKOHO/IaBCTB1, KOPIIOPATUBHUM JIOTOBIp HE
MO’KE€ MICTUTH PO3UIUPEHUH MEePENiK MUTaHb, PIIICHHS MO SKUM MOXYTh OyTH
MPUAHATH KBaTi(hIKOBAHOIO OLIBIIICTIO TOJIOCIB.

[TpakTHUYHUM 3aTHIIAETHCS MUTAHHS BIAMOBITATBHOCTI 32 MOPYIICHHS
3MicTy (YMOB) KOPIIOpaTUBHOTO 10roBopy. 3akoH npo TOB Ta T/IB He MicTUTH
SIKUXOCh CTELIaIbHUX MOJI0XKEHb, K1 PEryaioBaiy OU 111 MUTaHHA. Y0a4aeThb-
csl, IO peaJlbHUM MEXaHI3MOM 3aXMCTy Yy pa3i MOPYIICHHS MpaB, OB’ I3aHUX
13 yNpaBIIiHHSIM TOBapUCTBOM, MOXXYTh OyTH PI3HOTO POy T'POIIOBI BUILIATH
(30uTKH, HEYCTOWKA, KOMIICHCAITIA).

Tpeba 3a3HaunTH, 10 IO HEJABHBOTO Yacy 3akoH Ykpainu «IIpo rocro-
JapChbKi TOBApUCTBa» MepeadadaB TaKy HOPMY, 3TiTHO SIKiii CTOPOHU JOTOBOPY
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PO peaizalliio MpaB yYaCHUKIB (3aCHOBHHKIB) MOIVIM TIepe10adaTH Criocoon
3a0e3neyeHHs] BUKOHAaHHS 3000B’s13aHb, 1110 BUILTUBAIOTh 3 IIbOTO JJOTOBODY, 1
3aX0/I¥ IUBUTLHO-TIPABOBOI BiJIMOBIAAIIEHOCTI 32 HEBUKOHAHHS 200 HEHAJICK-
HE BUKOHAHHS TakuxX 3000B’s13anb (4. 11 ct. 51-1) [15]. L Hopma BTpaTmia
CBOIO YMHHICTb, aJi¢ 1leé HEe O3Hadae, [0 CTOPOHH KOPHOPATUBHOIO JOTOBO-
Py HE MOXKYTh IependadynTH NoAiOHI crnocoOu 3aXucTy cBoix mpas. Ha npak-
THUI KOHQIIKT MK MPaBOM y4YaCHHMKA BUTBHO BHKOPHCTOBYBAaTH CBiii TOJIOC
1 HeoOXiHICTIO 3a0e3MeUnTH BUKOHAHHSA 3000B’s3aHb 3a JOTOBOPOM IIPO-
MOHYIOTh BUPILIUTH, YCTAHOBUBIIN MOXJIHMBICTh 3a0€3MeuyBaTH BUKOHAHHS
3000B’s13aHb 32 KOPIOPATUBHUMH JOTOBOpaMu HeycTonkoro [13]. B Toit xe
yac B IOPUANYHIN JITEpaTypl 3a3HAYAETHCS, [0 camMe KOMIICHCAIIis SK CIO-
ci6 3a0e3neyeHHs BUKOHAHHS KOPIOPATUBHOTO JIOTOBOPY BOAYa€ThCs OLIBII
nepeBaxHuM [7, ¢. 496-497]. HasBHICTh B KOPIIOPATHBHOMY JIOTOBOPI YMOBH
PO KOMIIEHCAIIII0 B TBEPAiH cyMi sk criocoOy 3a0e3nedeHHs] Horo BUKOHAH-
HSI, HE I03BOJIMTD CYly 3HU3UTHU PO3Mip JIOTOBIpHOI HEYCTOMKH 3TiHO 4. 3 CT.
551 IK VYkpainu, a Takoxx He moTpelye JAOBENEHHS PO3Mipy CHPUUYMHEHHX
30UTKIB.

[{ikaBuM npeAcTaBIseTHCS 3apyOLKHUNA TOCBI 111010 BPETYIIOBaHHS MTH-
TaHb 3MICTY KOPIOPAaTUBHUX NOTOBOPiB. Tak, B HAyKOBiH JiTEepaTypi, mepem-
6aveHo, 1110 3@ 3MICTOM KOPIOPATHUBHI JOTOBOPH (B IOPUCAMKIIISIX PO3BUHEHUX
KpaiH, SK aHIJIOCAaKCOHCHKOT, TaK 1 KOHTMHEHTAJIbHOI CUCTEMHU MpaBa) MOJis-
I0ThCS Ha JIB1 TpynH: (a) Mpo HOPSAAO0K peani3allii IOBHOBAXEHb, 1110 BUIINBA-
I0Th 3 (haKTy BOJIOAIHHS aKIi€r0 (YacTKo0); (6) mpo 0coOMMBOCTI 31iHCHEHHS
mpaB Ha akii (4acTky) [16, c. 15].

JloroBopu mepiioi rpynu MOXKYTh MICTHUTH TaKi THITOBI MOJIOKCHHS: 1)
YMOBH, TOB’s3aHi 13 3aCHYBaHHSM KOMIIaHii Ta BHECEHHSAM BKJIaiB; 2) yMO-
BU, 1[0 BU3HAYAIOTH IIUTi, 3aBJaHHs, HAPSIMH JisSUTBHOCTI KOMIaHii; 3) ymo-
BH, SIKI CTOCYIOTHCSI TOJIOCYBaHHS II€BHUM YMHOM 3 IEBHUX MUTaHb (voting
agreements);

4) monokeHHs Mpo ympasiiHHA (management/control provisions) — Taki
TIOJIO’KEHHSI 3aCTOCOBYIOThCS Y KpaiHaX aHITIOCAKCOHCHKOI MPaBOBOI CHCTE-
MU JIMIIE Y 3aKPUTUX KOPIIOpAIisIX 32 YMOBH, 1110 BC1 YUaCHUKHU € CTOPOHAMHU
aKILIOHEPHOT yrofu; y KpaiHax KOHTHHEHTAJIBHOTO MpaBa (B TOMY YHCIi 1 B
VYkpaiHi) Mopsa 10K KOPIIOPATUBHOTO YIIPaBIiHHSA BUBHAUEHUN 3aKOHOM, a OTKe
NPEAMETOM KOPIIOPATUBHOTO JOTOBOPY OyTH HE MOXE; 5) MOJIOKEHHS 1100
(iHaHCyBaHHS Ta PO3MOALTY aKTUBIB; 6) MOJOXKEHHS PO MPaBO akiioHepa/
y4acHHMKa Ha OTPUMaHHS 1H(GOpPMAIIil PO TisSIBHICTD; 7) YMOBH PO TOPSIOK
BUPIIIEHHS CIIOPIB MK aKL1I0HEpaMU/y4aCHUKAMHU, BKJIIOUal0YH BPETYJIIOBaH-
Ha 6e3BuxigHoi cutyarii (deadlock situation).
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VY nmoroBopax Apyroi rpymnu Npo 3A1HCHEHHS MpaB aKI[iOHEPiB/yYaCHHUKIB
Ha aKI[ii/JacTKy HaW4yacTillle BUKOPUCTOBYIOTHCS TaKi MOJOXKEHHS: 1) moJio-
KeHHs 1po OsokyBaHHs (lock-up provisions) — 3a00poHa BITIYKEHHS aKITii/
YacTKH Ta/abo X mepemaHHs K 3a0e3MeUeHHs 10 HaCTaHHs MeBHOI moii abo
JIaTH 3 METOIO 3aXUCTY IITICHOCTI Oi3HECY Ha MEBHUH IMepion vacy; 2) mpaBo
niepeBakHo1 KymiBimi (right of first refusal); 3) ommion Ha mponax (put options)
— aKIioHep/y4acCHUK Ma€ MpaBo (ajie He 000B’SI30K) MPOTITOM BCTAaHOBIICHO-
TO CTPOKY MPOAATH CBOI aKIlii (4aCTUHY aKI[iii)/9acTKy IHIIUM yYacHHKaM, a
BOHHU 3000B’s13aHI KYITUTH 32 I[IHOIO BCTAHOBJICHOIO B JIOTOBOPi (IliHA 3a3BH-
yail BU3HAYA€ThCS HA MiJACTaBi AificHOT BapTocTi (fair value)); 4) ommion Ha
kymiBimo (call options) — akiioHep/y4acHHK Ma€e MpaBo (aje He 000B’S30K)
MPOTATOM BCTAaHOBJICHOTO CTPOKY KYMHUTH aKilii (4acCTUHY aKIliii)/9acTKy iH-
IIMX YYaCHUKIB, a BOHU 3000B’s13aHi MPOJIaTH 1X 32 I[IHOK BU3HAUEHOIO JI0TO-
BOpOM; 5) TIPaBO OTPUMAHHS YaCTKU MPUOYTKY BiJ MOAAIBIIOTO MPOIAXKY aK-
miii/gactku (catch-up clauses); 6) mpaBo «mOTATHYTH 3a co0oro» (drag-along
rights) — Hajae oTHOMY 3 aKIIOHEPiB/yYaCHHUKIB MPaBO MPUMYCHUTH 1HIIIOTO
MIPUETHATHACS 10 TPOAAXKY iM CBOIX aKIiii/9acTKu TpeTiit ocobi (Ipu 1IbOMY
aKIIOHep/y4acHHUK — 1HIIIaTOp MPO/IaXKy TOBUHEH HA/IaTH 1HIIIUM aKIlioHepam/
y4acCHHKaM TaKy X IIiHY, YMOBH YTOH; SIKI OTpPUMaB 1 cam); 7) TIpaBoO MOCITi-
nyBatu (tag-alone rights/co-sale agreement) — Hasmae mpaBo MiHOPITAPHOMY
aKI[iOHepy/y4aCHUKY CKOPUCTATUCS BUTOAOI0 YTOJH, SIKy MOXKE MaTH Ma)o-
pUTapHUH aKIioHep/yYaCHUK Y pa3i MPOaaKy CBOIX aKIli/9acTKH B KOMIIaHif,
HANPUKIAI, K0 MaKOPUTAPHUH aKI[iOHEP BUPILIUTH MPOAATH KOMIIaHI0, TO
BiH HaJIa€ IPaBO MIHOPITAPHOMY aKI[IOHEPOBI MIPUETHATUCS IO YTOAM Ta MPO-
JaTH CBOIO YaCTKy Ha TaKUX CaMHMX yMoBax; 9) ominka (valuation) — B yromi
YYaCHUKH MOXKYTh BCTAaHOBHTH, IO JIMCHA BapTICTh aKIlii (4acTOK) MOBUHHA
BU3HAUATHCsl HE3aJIS)KHUM EKCIIEpTOM abo0 BiJMOBITHO 3 00YMOBJICHUM B JIO-
roBopi MexaHizmMoM; 10) mpaBo BUMararu myoiuHoi npono3wutiii (initial public
offering clauses) [17].

TakuM YMHOM, aHaJi3 BUIICHABEICHUX TOJIOKEHb 3MICTy KOPIOPATHB-
HUX JIOTOBOPIB, 5IKi 3aCTOCOBYIOTHCS B 3apyO01’KHOMY 3aKOHO/IaBCTBI, TIOKA3YeE,
0 32JUIsl YHUKHEHHS TOBTOTPUBAIHMX Ta (PIHAHCOBO OOTSIKIMBUX CYIOBHUX
MPOIIECIB HAA3BUYAWHO BAXKIIMBO Y KOPIIOPATUBHOMY JIOTOBOPI YiTKO Mepe/-
0aunTH BC1 HEOOXiHI YMOBH, BIAMOBIIHI IOPUINYHI IHCTPYMEHTH, SK1 OTIO-
MOXYTh Oi3HEeC-TTapTHEpaM B MOJAIBIIOMY YHUKHYTH HETaTHBHUX HACIIJIKIB,
e(EeKTUBHO Ta MB1TI30BAHO BUPIIIMTH KOPIIOPATUBHUH CIIip Y MalOyTHHOMY,
3aXMCTUTH CBOT 3aKOHHI ITpaBa Ta OXOPOHIOBAHI 3aKOHOM 1HTEPECH.

BucHoBku
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1. 3MicTOM KOPIIOPATUBHOTO JOTOBOPY BUCTYIMAIOTh MOT0 iCTOTHI YMOBHU:
IpeaMeT, YMOBH MAaifHOBOTO XapakTepy Ta YMOBHU OpraHi3aiiiHo-ynpaBiiH-
CBKOTO XapakTepy.

2. IlpeameT KOPIOPATUBHOTO TOTOBOPY — € KOMIUIEKCHUM, B SIKOMY He-
00X1THO BpaxyBaTH BC1 CKJIQJIOBI: BIJIOBIHI MpaBa Ta MOBHOBAXKECHHS ydJac-
HUKIB; TIPaBOB1 paMKH OOMEKEHHsI ITpaB Ta 00O0B’S3KiB; MpaBHIa TTOBEAIHKH,
3a SIKMMH BiJI0YBa€ThCs 3IMCHEHHS Ta peai3allis TaKuX MpaB Ta TMOBHOBa-
*eHb. [IpeqmMeToM KOpIopaTUBHOTO JOTOBOPY BUCTYMAIOThH MEBHI il y BU-
71 000B’SI3KIB aKTHBHOTO THITY (0OOB’SI30K peajli3oByBaTH CBOI IpaBa Ta
MMOBHOBAXCHHS IIEBHUM YHHOM) 200 00O0B’sI3KIB TACHBHOTO THITY (0OOB’SI30K
yTpPUMAaTHCS BiJ peati3allii Takux IpaB Ta MOBHOBAXEHB) Y BIAMOBIAHO BCTa-
HOBJICHHH cTIOCiO peartizarii Takux mpaB Ta TOBHOBAKCHbD.

3. 1o ymMOB MailHOBOTO XapakTepy B KOPIOPAaTMBHOMY JIOTOBOPi BiTHO-
CSAITHCS YMOBH 3 MPUBOAY: (a) 3/1MICHEHHS MpaBa Ha KYIMIBJIIO YacTKH Yy CTa-
TYyTHOMY KariTajal rocroJapchbKoro ToBapucTBa (y TOMY YHCHi, 00OB’SI30K
yTpPUMATHCS Bl 3MIMCHEHHS MEPEeBAXKHOTO TpaBa); (0) 3MiiCHEHHS MpaBa Ha
PO/ YacTKH y CTaTyTHOMY KalliTajli TOCIOJapChbKOro TOBApUCTBA (Y TOMY
YuCIi, 000B’S30K MPOAAKY YACTKH 3a 3a3Jajierib BU3HAYEHOIO 1iHOM0). [o
YMOB OpraHi3aiiifHo-yIpaBliHCbKOTO XapaKTepy B KOPIOPATUBHOMY JIOTOBOP1
BIJIHOCATHCSI YMOBH 3 IPUBOY: (@) 3MIMCHEHHS MMpaBa Ha Y4acTh B YIIPaBIiHHI
TOCIOJIAPCHKUM TOBAPUCTBOM (y TOMY YHCIi, 000B 30K CTOPIH T'OJIOCYBATH
y TIEBHHH CIIOCIO Ha 3arajibHUX 300paxX Y4acHUKIB, y3rO/PKCHO BUMHSATH 1HIII
i, TIOB’sI3aH1 3 YIPABIIHHAM TOBapUCTBOM); (0) 3miiiCHEHHS TpaB, MOB’s13a-
HUX 13 MPUITUHEHHSIM TOCIOAAPCHKOTO TOBAPUCTBA, 200 BUILIIOM 13 HHOTO HO-
BO1 IOPUANYHOI 0COOHU (Y TOMY YHCJIi, MPAaBO HA y4acTh Yy PO3IMO/LI aKTHBIB
TOBApHCTBA Y pa3i WOTO JIKBIAIIiT).

4. Crnoco0u 3a0e3IeueHHs] BUKOHAHHS 3000B’s3aHb, 1[0 BUILIMBAIOTH 13
KOPIIOPAaTUBHOTO JIOTOBOPY, 1 3aXOAM IMBIIHHO-TIPABOBO1 BiJIMOBIIAIBLHOCTI
3a HEBUKOHAHHS a00 HEHaJe)KHE BUKOHAHHS TakWX 3000B’S3aHb HEOOX1IHO
nependayaTty B caMoMy KOpHopaTuBHOMY JoroBopi. [IpononyeTsest B koprio-
paTUBHOMY JIOTOBOPI 3aCTOCOBYBAaTH Takuil crioci0 3a0e3rneyeHHs] BUKOHAHHS
3000B’s13aHb SIK KOMITCHCAIIIO B TBEP/IiH CyMi, IO € OUTBII JIEBUN MEXaHI3M Y
MOPIBHSHHI 13 JIOTOBIPHOIO HEYCTONKOIO.

5. JloompamtoBatu 4. 1 ta 4. 3 ct. 7 3akony nipo TOB Ta T/IB Ta koHkpe-
THU3YBaTH TEPEJIiK BiMOBIIHUX YMOB, SIKI MOXYTh OyTH BKJIFOUYCHI JIO 3MICTY
KOPIOPATUBHOTO JIOTOBOPY, BPaXOBYIOUHU 3apyO1>KHUINA JOCBIJ.
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Hlep6axosa H. B. [IuTtanHs 3MicTy KOPIOPATUBHOIO I0T0BOPY

CrarTs MpuCBsiYCHA aHAJI3y MUTaHb 3MICTYy KOPIOPAaTUBHOTO JIOTOBOPY. 3Mic-
TOM KOPIIOPATHBHOTO JOTOBOPY BHUCTYMAIOTh HOTO iCTOTHI YMOBH: HPEIMET, YMOBH
MaifHOBOTO XapaKTepy Ta YMOBH OpTraHi3alliifHO-yIpaBIiHCEKOTO Xapakrepy. [Ipen-
MET KOPIIOPaTHBHOTO JIOTOBOPY — € KOMIUICKCHHM, B SIKOMY HEOOXiTHO BpaxyBaTH
BCi CKJIQ/IOBi: BiJINIOBi/IHI TIpaBa Ta MOBHOBaKEHHS YYaCHUKIB; IIPABOBI paMKu oOMe-
JKEeHHS TIpaB Ta 000B’SI3KiB; MpaBHIIa MMOBEAIHKH, 32 SIKHMH BiJIOyBa€ThCS 3/TiHCHEH-
HS Ta peasti3alis TakuX MpaB Ta HOBHOBaKeHb. CriocoOM 3a0e3reueHHs] BUKOHAHHS
3000B’513aHb, 110 BUIUINBAIOTH i3 KOPIIOPATUBHOTO JIOTOBOPY, 1 3aX0/IM IIUBIIIBHO-TIpa-
BOBOI BIJIITOBIIAJIGHOCTI 32 HEBUKOHAHHS a00 HEHAJIC)KHE BUKOHAHHSA TaKUX 30008’ -
3aHb HEOOXITHO TepeadavyaT B CaMOMy KOPIIOPaTUBHOMY 1oroBopi. [Ipomonyerses
B SIKOCTI BIITOBITaJIbHOCTI 32 HEBUKOHAHHS YMOB KOPIIOPAaTUBHOTO JIOTOBOPY 3aCTO-
COBYBaTH KOMIICHCAIIIIO B TBEPIiii CyMi.

Kuio4oBi c10Ba: KopropatuBHHIA OTOBIP, 3MICT JOTOBOPY, MPEAMET JIOTOBODY,
YMOBH MaifHOBOTO XapakTepy, YMOBH OpTaHi3aIliifHO-yIpPaBIiHCEKOTO XapakTepy,
npaBa Ta 000B’S3KH, TIOBHOBAXXEHHS, BIANOBITAJIBHICTD 32 HEBUKOHAHHS KOPIIOpa-
THBHOTO JIOTOBOPY, KOMITEHCAITisl.

Scherbakova N.V. Questions of table of contents of corporate agreement

The article is sanctified to the analysis of table of contents of corporate agreement.
As table of contents of corporate agreement come forward its substantial conditions:
subject, conditions of property character and conditions of organizationally-
administrative character. Subject of corporate agreement - is complex in that it is
necessary to take into account all constituents: corresponding rights and plenary
powers of participants; legal frameworks of limitation of rights and duties; rules of
behavior, after that there are realization of such rights and plenary powers. Methods
of providing of fulfilling commitment, that follow from a corporate agreement, and
the measures of civil liability for non-fulfillment or improper implementation of such
obligations it is necessary to provide for in a corporate agreement. It is suggested as
responsibility for non-fulfillment of conditions of the corporate agreement to apply
indemnification in a hard sum.

Keywords: corporate agreement, table of contents of agreement, subject
of agreement, conditions of property character, conditions of organizationally-
administrative character, rights and duties, plenary powers, responsibility for non-
fulfillment of corporate agreement, indemnification.
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