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HOPUONYHI OCOBU AK CYB’EKTH
AENIKTHUX 30B0B’A3AHb 3A LUUBIJIBHUM
3AKOHOOABCTBOM YKPAIHU TA
€BPOMNEUCBLKUNX KPAIH: MOPIBHAJIbHO-
NMPABOBUI AHANI3

[IpaBoBa KOHCTPYKIIisi 3000B’s13aHb BHACIIOK 3aBJaHHS KO MPAIliB-
HukoM BiamosiaHo a0 LK VYkpainu 2003 p. 3a3Hajna 3HaYHUX 3MiH, 30KpeMa
PO3IIUPEHO TMEPEiK BiAMOBIAANBPHUX OCIO 3a IIKOY, 3aBAaHy MpaliBHUKOM
ITiJT YaCc BUKOHAHHS HUM CBOIX TPyHAOBHX (Ci1y»)00BHX) 000B’s3KiB (cT. 1172
LK VYkpainn); KpiM IOpUIUIHUX 0CI0 J10 IIHOTO MEPENTiKy BKIIOUEHO (i3HUHY
oco0y, 3 KOO MpaliBHUK nepedyBa€e B JOTOBIPHUX BITHOCUHAX 33 TPYJOBUM
noroBopoM. OOOB’SI30K BiIIIKOTYBaTH IIKOAY, 3aBIaHy TIPS THHUKOM, TTOKJIa-
JIA€THCS HAa 3aMOBHUKA, SIKIIIO MIAPSAHUK JisB 3a Horo 3aBaaHHsAM. Ilixmpu-
€MHUIIbKI TOBApUCTBA, KOOIIEPATUBU BiIIIKOIOBYIOThH IIKOAY, 3aB/IaHy iXHIM
y4aCHUKOM (WJICHOM) ITiJI Yac 3A1MCHEHHS HUM IIIIMPUEMHUIILKOT a00 1HIIOT
JISITBHOCTI BiJl IMEH1 TOBapUCTBa UM KooreparuBy. [IpoTe choroiHi icHye HU3-
Ka TEOPETUYHUX 1 MPAKTUYHHUX MHUTaHb, ITOB’A3aHUX 13 IPABOBUMH 3aCaJlaMU
BIJIMOB1IAJILHOCTI OPUIMYHUX 0C10, XapaKTepoM BiIIOBIAILHOCTI 32 3aB/1a-
HY IIIKOJY TOIIIO.

CrorojHi 3aKkoHO/IaBYa poO0Ta B YKpaiHi 31HCHIOETHCS] B KOHTEKCTI MPO-
BEJICHHs aJanTallii HaIr[iOHAJIBHOTO 3aKOHOAABCTBA JI0 3aKOHOJABCTBAa €BpPO-
nericbkoro Coro3y. A J1s IIbOTO MOIIJIBHUM € O3HAHOMHTHCS 31 3MICTOM 3aKO-
HOJIaBCTBA €BPONEHCHKHUX KpaiH-ydyacHUIIb €Bporeiicbkoro Coro3y, a TaKoK 13
3acajamMH, Ha SIKHX IPYHTYEThCS iXHE TIPaBO, PO3YMIHHS HOTO <«JIyXy», - PUM-
CHKOTO ITPUBATHOTO TIPpaBa, 10 J03BOJUTh YHUKHYTH ITOMHUJIOK 1 HEOOAYMaHHUX
KPOKIB IIPH CTBOPEHHI €JMHOTO BCECBITHHO IUBUIBHOTO ITpaBa.

Ha migcraBi BUKIaACHOTO MOXKHA JIIWTH BUCHOBKY, IO MHUTAHHS JTOCII-
JOKEHHS Y4acTl IOPUAMYHUX OCI0 y MENIKTHUX 3000B’SI3aHHAX 3a ITUBUILHUM
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3aKOHO/IABCTBOM YKpaiHU Ta €BPONEHCHKHUX KPalH € AKTyaJIbHUM, 1110 i CTaHO-
BUTbH METY II1€] HAYKOBOT CTATTI.

VY pansHCBKIN IOpUANYHIN JTiTepaTypi IEBHUN Yac MaHyro4uoo Oya mo3u-
1isi: A1 MpeICTaBHUKIB, POOITHHUKIB 1 CITY>KOOBLIB — «4y>K1» JUJIsl FOPUIUYHOT
ocobu. Bxe B 1949 p. C. M. bparych 3anpomnoHyBaB MOKJIACTH BiAMOBIIaIb-
HICTh Ha IOPUIUYHY 0c00y 3a BHUHHI A1l POOITHHUKIB 1 CIyOOBIIB MPU BUKO-
HaHHI TPyAOBUX 000B’SI3KiB, K 3a BiacH1 Aii [1, c. 206].

3po3ymij0, 10 HIKOJW HE CITIBMaAalia 3 IPaBO3AaTHICTIO FOPUIUYHOT 0CO-
OM MpaBO3JaTHICTH i1 pOOITHUKIB 1 CITY>KOOBIIIB, sIKI HE OyJIM OpraHaMu I0pu-
an4HOo1 ocodu. OHaK IOpUINYHI 0cO0M Opasy yyacTh Y IUBUIBHOMY 000pOTI
Ta BCTyNaJId y IPaBOYMHU YEPe3 MOCEPETHHUIITBO CBOIX OpraHiB ado  uepes
OOBIIIB BBAKAIHCS AisiMU 1opuandHoi ocobu. Tomy, Ha nymky C. M. Bparycs
[1, c. 206], JI. A. JIynna [2, c. 351-354], B. I. Cepebposcrkoro [3, c. 520], K.
A. Onepmur [4, c. 112], B maitOytapomy LIK CPCP noBunHa OyTH 3akpiruie-
Ha BIJMOBIAAJIbHICTh IOPUIUYHUX OCIO 32 LIKOAY, 3aBJaHy MPOTUIIPABHUMU
JisIMU iXHIX pOOITHUKIB a00 CiTy’kOO0BIIB NMPU BUKOHAHHI HUMHU CITY’KOOBUX
000B’s13KiB, TIOKH HE Oy[ie JOBEACHO, IO TaKl J1i BYNHEHO POOITHUKOM abo
ciyx6oB1eM 6e3 BuHH. Tak sik 3a Bu3HaueHHsM K. b. Spomienko, gisnbpHICTE
IOpUAMYHOI 0cOOM 3a MEBHUX YMOB BKJIIOYaja B ceOe He JIMIIe MpaBOMIpHI,
ajie ¥ mpoTunpasHi Aii poOITHUKIB [5, c. 9]. Ls ines Oyna BTijeHa 3aKOHOAB-
eM y cT. 88 OcHoB nuBLIEHOTO 3ak0HOAaBCcTBa CPCP 1961 p.

VY ueil mepion B IOpUAMYHIN JiTepaTypi BXKE MepeBa)kaja KOHIIETILS
«CTIBIAIA0Y01 BUHWY IOPUIAYHOT 0COOH, BIAMOBITHO 10 SKOI MPOTHIIPABHI
BHHHI JI1i TPaIiBHUKIB IOPUANYHOI 0COOH, 3/IMCHEH] NTPU BUKOHAHHI HUMH
CBOIX TPYAOBHX 000B’sI3KiB, BBAKAJIUCS MPOTUIIPABHUMU BUHHUMH JIISIMU Ca-
MOi FOpUIMYHOT 0co0u. [i mpuxuabHuKamu 6ymu M. M. Arapkos [6, c. 229—
230], b. C. AnrtimonosB [7, c. 78], B. T. CmipHnos [8, c. 45-47], P. O. Xandina
[9, c. 257-282], K. A. ®netimun [4, ¢. 102]. [lepeBara KoHIeMIIii «CIiBIaa-
10401 BUHM» FOPUAMYHOI 0COOM HaJl TEOPIEI0 BUKIIOYHO KOJEKTUBHOI BUHU
opuaAnYHOi ocodu, Ha 1yMKy . B. bobpoBoi, o0ymoBtoBanacs Tum, 1o a0-
3BOJIsIIA 3 OLIBIIOI0 JOCTOBIPHICTIO 3’CyBaTH IOPUANYHI MIICTaBU MIpaBa pe-
IPECHOT BUMOTH IOPUANYHOI 0COOM 710 MpaIliBHUKA, 3 BUHHU SIKOTO 3aB/iaBajacs
mikosa. [pu perpecHiii BUMO31 Cy/1 BCTAHOBIIIOBAB TPYAOBY BUHY IpalliBHUKA,
TOJl SIK y BUIAJAKY BIJMOBIAAJIBHOCTI IOPUAUYHOI 0cOOU Mepe MOTepHiiuM
CyZl pO3IJIsi/IaB LIMBUIbHY BUHY MpalliBHUKA, KA CTAHOBUTH BJIACHY LIUBUIBHY
BUHY topuau4Hoi ocobu [10, c. 37].

[Hmmit xapakrep Mano (GpopMmyBaHHS 1 BUpaK€HHS BOJII B JICNIKTHUX 30-
OOB’sI3aHHSAX, BUHUKHEHHS SIKUX OyJI0 0OyMOBJIEHO BUMHEHHSIM HE3aKOHHHX
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aKTIB, /)K€ 3aKOH HaJlaBaB 3HAYEHHS HE BOJIECIIPSIMOBAHOCTI JIIFOUOTO CyO’ €K-
Ta, sfIKa 3 TOUKHU 30py LMBUILHOTO 3aKOHY, SIK MpaBWIlo, Oaiiyka, a caMoMy
¢dakTy BUMHEHHs mpaBonopyueHHs. [Ipo ’ko1HI MOBHOBAa)KEHHSI HA BUMHEH-
Hs MOAiOHMX i, sk Bim3HauaB b. b. Uepenaxin, He MoXke WTH MOBa, TOMY
BaXUIMBHUM € HE T€, YU BOJISI PEAIi3yeThCs Y MPOTUIIPABHOMY aKT1, a T€, YHs
TISITBHICTH Y HhOMY TiposiBiisieThes [11, . 48]. Tomy, Ha mymky B. T. CmipHOBa
1 A. O. CoOuaka, JeMKTO3/1aTHICTh IOPUINIHOI OCOOU peai3y€eThCs Y CIIYXK-
00BUX IisX 11 mpariBHUKIB [8, c. 15-16].

[ToxnaneHHs: 000B’ 3Ky BIAIIKOIYBATH IIKOAY HA IOPUIUYHY 200 Pi3udHy
0CcOo0y ChOTO/IHI TAKOX MOSCHIOETHCS THM, LIO MPALIBHUK y LIbOMY BUIAIKy
IOpUINYHO BTUTIOE iX BOto. FOpumnuna ab6o dizuuna ocobda peasnizye CBOIO
[MBUIBHY TIPABO- Ta J1€31aTHICT Yepe3 il mpariBHUKIB. ToOTO 1ii mpaIiiBHH-
KIB IOPUINYHO CIIPUIMAIOTHCS SIK Ji1 caMoi I0pUINYHOI ab0 (Pi3ndHOi ocolwu,
TOMY OCTaHHI BIJMOBIAAIOTh 3a IIKOMY, 3aBAAaHY 3 BUHU iX MpAaI[iBHUKIB Ha
3acajax CBOET BUHH, SIKa CITIBIA/A€ 3 BIACHOIO BUHOIO IMPAIIBHHUKIB; BOIHO-
Yac BiJICYTHICTb BUHU MPAI[IBHUKIB BUKJIIOYA€ BUHY IOPUINYHOT a00 (Hi3nuHOT
ocobu. [{uM ke MOsICHIOETHCSI TTOKIIaIeHHsI 000B’A3KY BiIIKOAYBATH IIKOMY
Ha 3aMOBHMKA 3a LIKOAY, 3aBJlaHy MIAPSIHUKOM, SIKIIO MPHU [IbOMY OCTaHHII
JIiSIB 32 3aBJAHHSM 3aMOBHUKA, a TAKOXK MIANPUEMHUIIBKUX TOBAPUCTB 200 KO-
OTIEpaTHBIB 3a ILIKOJY, 3aBJaHy iXHIMHU y4aCHUKaMH (WIEHaMH) iJ 4ac 3/1ic-
HEHHS HUMU MiITPUEMHHULIBKOT 200 1HIIOT AisIbHOCTI. Tak, yyacHUKH (4JIEHN)
3rigHo 31 ¢T. 116 LIK Ykpainu 3aiimaroThes mianprueEMHHUITBKOO TIsTbHICTIO BijT
IMEH1 TOBapUCTBA, a YWIEHU KOONepaTuBy BiANoBigHO 110 cT. 163 LUK Vkpainu
CHUIBHO 3/IIHCHIOIOTH BUPOOHHYY a00 1HIIY TOCIIOAAPChKY JIISIbHICTb, siKa Oa-
3y€TbCsl Ha IXHIM BIACHIN TpyAOBIi ydacTi.

AHAJIOTIYHUM € MAX1J A0 BU3HAYECHHs CyO’€KTIB BIAMOBIIAJBHOCTI 3a
KOy, 3aBany iHmmMMu ocodamu 3rigHo LK Y36ekucrany (ct. 989), IIK Ta-
mxukuctany (ct. 1083), LK Kazaxcrany (ct. 921), IIK AzepOaiimxkany (CT.
1099). Ilpote BianosinHo ao LIK AszepOaiimkany rocnogapcbki TOBapUCTBa i
BUPOOHUY1 KOONIEPATUBH HE 3raJlyI0ThCs B IKOCT1 Cy0’ €KTIB BIIOB1IaIbHOCTI
3a LIKOAY, 3aB/IaHy IXHIM yYaCHUKOM (UJICHOM).

Ha nanoBHEHHs TakUM 3MICTOM BKa3aHUX HOPM BIUTMHYMH i1ei Himerrs-
KOTO IUBLILHOTO KoAekcy (mani — HIIK), BiamoBigHO 10 SKOTO TOM, XTO 3aiy-
yae 1HIIy ocoOy 10 BUKOHAaHHA Oynb-iKoi Aii, 3000B’S3aHUN BIAIIKOAYBaTH
KOy, IPOTUIIPABHO 3aBAaHy ii BUKOHaBLEM 1HIIH 0cobi (4. 1 § 831). Taky
K BIJMOBIJATBHICTH HECE 0C00a, SIKa 3a IOTOBOPOM Bi3bMe Ha ceOe BEJICHHS B
1HTepecax 1HIIo0i ocoOu oHieT 13 Ha3BaHUX crpaB (4. 2 § 831). Tobto, 060B’5-
30K BIAIIKOJYBATH IIKOY, 3aB/AaHy 1HIIOK 0CO00I0, MOKJIAIa€THCS HA 0CO0Y,
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sIKa 3alTydmiia ii 0 BUKOHAHHS OyJb-sSKHUX J1H (poOOTOMABIsI, 3aMOBHUKA Ta
1H.), @ TaKOXK Ha JIOBIPUTEJIS, IHTEPECH SIKOTO TIPEICTABIISE TTOBIPEHUH.

[Toni6uoro mo HIIK € koHCTpyKIlist HOPM MPO AETIKTHY BiAMOBIIATBHICTD
3a IIKOY, 3aBJlaHy 1HII010 0co00t0 3rigHo 3 LIK Hinepnanmis. 3akoHomaBelb
HABOJWTH TPU BUMAIKH: 1) BIAMOBIIAIBHICTH OCOOM 3a IIKOMY, 3aB/IaHy Tij-
JIETJINM, SIKUH 1epeOyBaB y Hel Ha CiTyx01 (TOOTO 111 BUKOHAHHS MpodeciitHol
a00 MANMPUEMHHIIBKOI JISUTBHOCTI I11€1 0CO0M), TP OJIep)KaHHI HaKa3y Mpo
BHKOHAHHS 1TUX 000B’s3kiB (4. 1 cT. 170 LUK Himepnanais); 2) BianoBigaib-
HICTh (I3MYHOI 0COOM 3a IIKOMY, 3aBJaHy MiUICTIUM TPU BUKOHAHHI J0PY-
YeHUX oMYy OOOB’SI3KiB, HE TOB’SI3aHMX 13 3MIMCHEHHSAM TpodeciiiHoi abo
MiAMTPUEMHUIIBKOT TisUTbHOCTI 11i€l ocobm (u. 2 ct. 170 LUK Hinepnanmais); 3)
BI/IMOBIIAJIbHICTh JOBIPUTEIIS 3a IIKOAY, 3aBAaHy ii MPEICTaBHUKOM TPETii
oco0i (ct. 172 LUK Hinepmanmuis).

Takum 9rHOM, 710 Cy0’€KTIB BIMOBIJAIBLHOCTI 3a IIKO/Y, 3aBJaHy 1HIITH-
MU 0co0aMH, 3a 3aKOHO/IaBCTBOM HinepraH/iB HaJeKUTh TOBIPUTENh, SKIIIO
koM OyJio 3aBJaHO HOTO MPEACTaBHUKOM TpeTii 0cobi. [Ipu mpomy, nepen
TPETHOI0 0CO0O0I0 BIAMOBIAAIOTH MPEACTABHUK 1 0co0a, IHTepecH SKOi BiH
npeacrarisie (noBipurens). [lo3uris 3akoHonaBus HimepiianiB 3aciiyroBye
Ha yBary, TOMy L0 MPEACTaBHUK BYMHSE IOPUAUYHI Jii HE JIMIIE 32 PaxyHOK
JOBIpUTENIS, a 1 BiJ Horo imeHi. [Ipu 3aBaaHH1 MIKOAM MPEACTaBHUKOM TPETii
0co01 Tpy BUKOHAHHI 000B’SI3K1B 13 TPEICTABHUIITBA BUHUKAIOTH JICTIKTHI 30-
OOB’sI3aHHS HE JIUIIIE 3a HOT0 y4acTi, a il 0COOH, Ky BiH MPEICTABIISE.

Biapizustorbes Bin 3rajanux nuBinbHUX Komudikarii [IK Typkmenicra-
Hy (cT. 1032) 1 K I'py3ii (cT. 997), 3a sikuimu 000B’ 130K BIAIIKOTYBATH IITKOTY,
3aB/IaHy POOITHMKOM TPETii 0CO0i MPOTUIIPABHUMU JIIsIMH, TTOKIATAETHCS Ha
oco0y, KO i1 3aBAaHO PU BUKOHAHHI POOITHUKOM CBOIX TPYIOBUX (CITyXK-
00BHX) 000B’s3KiB. 3aCTOCYBaHHS 111€1 HOPMU OOMEKYETHCS JIUIIIE BUIAIKOM
3aBIaHHS IIKOJIU 0CO0010, siKa repedyBae y TPyAOBUX (CIyKOOBHX) BITHO-
cuHax 13 poOotomaBieM. BinmosinHo i1 Ais HE MOMMPIOETHCS HA BUMAAKU
3aBIaHHS MIKOAM 0c00010, sika repedyBa€e y MUBUIHHUX JTOTOBIPHUX BIIHOCH-
Hax 13 1HIIOK 0CO00I0 UM BiTHOCUHAX YIECHCTBA.

Came i BuMipu XxapaktepHi 1y OpaHIly3bKuil IUBUIBHUEN KOIEKC (maui
— @IIK), 3a sxkuM rocnogapi 1 poOOTONABII BIAMOBIIAIOTH 3a IIKOIY, 3aBJa-
HY iX IMIPUCITYTO0 1 pOOITHUKAMU MPYU BUKOHAHHI OCTaHHIMH 000B’s3KiB, JJIS
BHKOHAHHS SIKUX 1X Oyso HaitHsaTo (4. 5 cT. 1384). Ilepenik ocib, 3a SKuX Bij-
MOBIJIAl0Th rocnojapi i podoTomaBIli, HaBOAUTHCS B ab3amax cT. 1384 OIIK
(BUXOBaHeIlb, MiJIMAKCTEP), a TAKOXK JIO IBOTO IMEpeiKy HajekaTh HailMaH1
pPOOITHHKH, 30KpeMa BUKOHABIII, CJIyk00BI11. ToOTO, BIAMOBITAJIBHICTH HACTAE
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3a TAaKUX YMOB, KOJIU: 1) KOy 3aBIaHO MIPUCITYTOIO 1 pOOITHUKAMU; 2) IIKOAY
3aBJJaHO HUMHU TIiJ1 YaC BUKOHAHHS 00O0B’SI3KIB, JUISl AKUX iX OyJ0 HalHSTO.

@paHiy3bkuil cya po3misiiae (akT 3aBJaHHs IIKOAU CIY>KOOBLSIMH Ta
poOITHHKAMU SIK (pakT 3aBAaHHS IIKOIW O0COO0aMU, sKi 3000B’s13aH1 BHUXOIH-
TH 31 BKa31BOK Ta IHCTPYKLIA poOOTONaBLs NMPU BUKOHAHHI MOKJIAJACHUX Ha
HUX 000B’s3KiB. [Ipy 1IbOMy OCTaHHI MalOTh MPaBO BIAMOBUTHUCS, SKILO 1€
cTocyeTbes iX mpodeciiinoi chepu Ta He BiANoOBigae npodeciiiniii cdepi po-
O6oTtomaBiist. K0 HAMHIATOTO TpAIiBHUKA OYyJI0 TIEPEBEACHO A0 1HIIOTO ITiJI-
MIPUEMIIS, TO BIJIMOBIIATBLHOIO 0COO0I0 BBAXKAETHCS POOOTO/IABEII, BKA31BKH
SIKOTO MaB BUKOHYBATH IpalliBHUK. SIKIII0 yIIpaBOMOYEHUMHU AAaBaTH pPO3MOPS-
JUKEHHS MPaLiBHUKY Oyau oOuiBa MIANPUEMIIS, TO CYI0Ba MPAKTHKA TOALIAE
JUSUTBHICTh HAMHATOrO mpaliBHUKA Ha okpeMi cepu. ToMy MoKiIaieHHs Bij-
MOBIIAJILHOCTI 32 MPOTHUIIPABHE 3aBIaHHS IIKOAM MPAIIBHUKOM CTaBUTHCS B
3aJIeXKHICTh B/l HUX cep BILUIUBY.

Ha namy nymky, takuii 3mict HopMm LUK Typxmenicrany 1 LK I'py3ii €
HacJiTyBaHHM 1 pagsgHcbKoi Tpaauuii (cT. 441 K YPCP 1963 p.) Ta Biapis-
HSETHCS JIUILE PO3IIUPEHHIM NEPENiKy Cy0’€KTIB BiANOBIAATBHOCTI HUIIXOM
3aMIHM T€PMIHA «OpTaHi3allis» Ha TEPMIH «0c00ay.

LK Vkpainu po3misgae 30008’ 13aHHST BHACIIIOK 3aBIaHHS IITKOJU 1HIITH-
MU 0cO0aMH SIK CHeliaJIbHUN JEIIKT, TOMY rependayae He JUIle CrerianbHo-
ro cy0’eKTa BiJIMOBIIATLHOCTI, a ¥ creIiaabHl YMOBH MOTO BUHUKHEHHS. JIJ1s
BUHUKHEHHS TaKOro 3000B’3aHHSI BUMAra€eThCsl 3aBIaHHS [IKO/IU IiJ] Yac BU-
KOHAHH$ MPALiBHUKOM CBOiX TPYIOBHX (CiIy’>k00BHX) 000B’S3K1B; BUKOHAHHS
PSS AHUKOM 3aBIaHHS 3aMOBHHUKA; 3MIMCHEHHS T ANPUEMHHIIFKOT a00 1HIIIOT
JUSIBHOCTI BiJ] IMEH1 ToBapucTBa uu koomepatusy (ct. 1172 LK VYkpaiun).
To6T0, HArOJIONIYETHCSI HA BUMO31 3aBJIaHHS IIIKOAM «ITi]] 4aC BUKOHAHHS, 10
3BUIbHAE IOPUANYHY a00 (i3MuHy 0CcO0y, 3aMOBHHKA, MIANPUEMHHIIbKE TOBa-
PHUCTBO, KOOTIEpATHUB Bij 000B’SI3KY BIAIIKOIYBATH IIKOTY, 3aBAaHy MpalliBHU-
KOM, IIAPSATHUKOM, YHaCHUKOM (WJIEHOM) IiJ] Yyac IMepepBu Ha 0011, y BUXIIHI
YH CBATKOBI JHI TOIIIO.

Taxa BUMOra BUCYBa€ThCS TAKOXK 3a IIUBUILHUM 3aKOHOJJABCTBOM JIEPKaB
CHJ, a takoxx Himepmanmis (LIK ct. 170-172), ®panmii (LK 9. 5 ct. 1384),
Itami (LUK ct. 2049). [lns nmoknageHHs BiANOBIAAIHHOCTI Ha poOOTOABIIA
000B’SI3KOBUM € BCTAHOBJICHHS (DAaKTy 3aBIaHHSI ILIKOJH CITY>KOOBLIEM 1 pOOIT-
HUKOM TIPU BUKOHAHHI TIOKJIQJICHUX Ha HUX 000B’s3KiB. ToMYy, SIKIIIO OCTaHHI
BUMIIUIM 3a MEXK1 CBOIX 000B’SI3K1B, UISI BAKOHAHHS SKUX 1X HAHHITO, TO BOHU
HECYTh BIJIMOBIIAJIbHICTh CAMOCTIIHO.

3a ct. 1172 LK VYkpainu 3000B’s3a/1bHI IPaBOBITHOCUHHY BUHUKAIOThH 32
(bakTOM 3aBJaHHS IIKOIU MPALIBHUKOM, MIAPSTHUKOM a00 y4acHUKOM (uJjie-
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HOM) HIANPUEMHHUIIBKOIO TOBAPHCTBA, KOONEPATUBY. 3aKOHO/IAaBEllb HE BCTa-
HOBJIIOE Oy[b-sIKy BUMOTY IO XapaKTepy TaKoro 3aBJaHHS IIKOJIW, — MPOTH-
npaBHe uu npaBomipre. Y 1. 82 LIK VYkpainu 3akpiruieHi sl BperyinoBaHHs
JIBa BUIM 3000B’3aIbHUX TIPABOBIAHOCHH: OJIHI BUHUKAIOTh y BUIIAKY IPO-
TUIIPABHOTO 3aBJIaHHS LIKOAM (JIENIKTHI), a 1HILII — MPaBOMIPHOTO 3aBJIaHHS
LIKO/IM (€ MIPOIO 3aXUCTY LIMBUIBHUX IpaB Ta iHTepeciB). OnHak y ct. 1166 LIK
VYKkpaiau 3aKpituIeHO 3arajibHi MiJACTAaBH BIAMOBIJAIBLHOCTI 3a 3aBIaHy Maii-
HOBY WIKOAY, a y c¢T. 1166 LIK Ykpainu — mopanbHy mkonay. Lle o3Havae, mo
MpaBWJia UX CTaTe| MOIIKPIOIOTH CBOIO JIII0 CaMe Ha JIeTIKTHI 3000B’ I3aHHS.
3po3ymiI0, MOYKHA TIPHUITYCTUTH, 110 po3podnuku [IK Ykpainu nHagaBamu CT.
1172 Takoro 3MicTy 3 po3paxyHKOM, 110 B pa3i BAMHEHHS HEMTPABOMIPHHX i
gy O€31sSUTLHOCTI ITKoa Oy/1e BIIITKOIOBYBATHCS HA 3arajibHUX 3acajax, me-
pendauenux y cr. 1166. Ognax Oynb-sKoi 3ragku Ipo BIACWIBHUN XapakTep
3aCTOCYBAaHHS OKPEMMX MpPaBUJl y LIl HOPM1 HEMAE.

CynoBa npakTuka 1 IUBUIICTUYHA TOKTPUHA (HACTIAYIOUH PAJSHCHKY Tpa-
TUITII0) 3alfHsIa TIO3UIlII0, 32 KO0 O0OB’SI30K BIIIIKOOBYBAaTH IIKOIY BH-
HUKae ISl I0pUaAnYHOI abo (Pi3udHOT 0co0U, 3aMOBHHKA, MIANPUEMHHUIIBKOTO
TOBapHUCTBA a00 KOOMEPATHUBY Ha 3aralibHUX 3acamax cT. 1166 LUK Ykpainwu,
3a YMOBH NPOTHUIIPABHOTO 3aBJIaHHS IIKOJAM 1 Ha 3acajgax BUHHU. [Ipore Take
TPaKTYBaHHS € JIMIIE NPUIYLIEHHIM, a He (aKTOM, 1110 Ma€ IOPUAUYHY CUITY.

Taxkwnii sxe miaxin 3akpimiennii y LHK Y36ekucrany (ct. 989), LIK Tamxu-
kuctany (ct. 1083), [IK Kazaxcrany (ct. 921). Y LIK Azep6aitmxkany (ct. 1099)
ta OLK (4. 5 ct. 1384), e BiiCyTHS BKa3iBKa Ha XapakTep 3aBJaHHS IIKOJIU.
OnHak po3MilIEHHS LUX cTaTeil y po3auiax (IiaBax) Ipo AETiKTHI 3000B’ -
3aHHS 1 J€NIKTU M1ATBEPIXKY€E HEOOX1AHICTh IPOTUIIPABHOTO 3aBIaHHSI IIKO/IH.

Jmns xBamidikarii 3aBmanns mkoau 3a cT. 1172 LK Ykpainu He cTaBUThCS
BHMOTA PO BUHHI ii 00 Oe3MIsTbHICTh MpAaIliBHUKA, MAPSIHUKA a00 ydac-
HUKa (WIeHa) MiMPUEMHULIBKOTO TOBAPUCTBA, KOOMEPATUBY. 3a PaJsIHCbKUM
[IMBUIBHUM 3aKOHOJIaBCTBOM, HABIAKH, Ha OpraHi3aIlilo MOKJIagaBcs 000B’s-
30K BIAIIKOIYBATH LIKOAY, 3aBJaHy 3 BUHU ii npauiBHuka (cT. 441 UK YPCP
1963 p.). Cx0KHM 13 Cy4acCHOIO MO3UITIEI0 YKPATHCHKOTO 3aKOHO/IaBCTBA € TI1/1-
xig y HK V36ekucrany (ct. 989), LIK Tamkukucrany (ct. 1083), IIK Kazax-
crany (ct. 921), LIK AzepOaiimxany (ctT. 1099). Takum ynHOM 000B’SI30K BiJI-
IITKOTyBaTH IIKOAY BUHUKAE JJIs FOPUIUIHOT 200 (13MIHOT 0CO0H, 3aMOBHHUKA,
M1IPUEMHUIIBKOTO TOBapUCTBa a0 KOOIEpaTUBY HE3alleKHO BiJ BUHU Ipa-
L[IBHUKA, MJPsIHUKA a00 ydyacHUKa (4jeHa) MiAIPpUEMHULIBKOTO TOBAPUCTBA,
KOOTIepaTUBY, TOOTO HABITh 32 YMOB BUIIQIKOBOTO ii 3aBJaHHSI.

KoHkpeTHy BUMOTY I10/I0 MPOTUIPABHOTO XapaKTepy 3aBIaHHs LIKOAU
1 BuHU mnpauniBHuka nependadae LIK Typkwmenicrany (ct. 1032) 1 LK I'py3ii
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(ct. 997): 0ocoba 3000B’s13aHa BIAIIKOAYBATH IIKOIY, 3aBlaHy il pOOITHUKOM
TpeTiil 0co01 MPOTUIIPABHUMH JIISIMM IPY BUKOHAHHI CBOIX TPYAOBUX (CITYXK-
00BHUX) 000B’S3KIB; BIMOBINALHICTh HE HACTAE, SIKIIO MPAIIBHUK JiIB 0€3
BHHU; 11IKOJIa TOBUHHA OyTH 3aBJaHa MPOTUIIPABHUMH BUHHUMU A15IMH POOIT-
Huka. Y 3micTi cT. 1463 11K KBeGeky 3a3HaqaeThCs1, 110 Ha TPUHITUTIATIA TAKOXK
MOKJ1a/1a€ 000B 30K BIJIIIKOYBaTH IIKOY, 3aBJIaHy 3 BUHU HOT0 CITy>KOOBIIIB
i1 YaC BUKOHAHHS HUMH CBOIX 000B’S3KIB.

VY cr. 1384 OLIK BiACyTHS BKa3iBKa Ha HAsBHICTh BUHU CIY>KOOBLS Yy
BYMHEHH] MPOTUMNPABHUX A1H JUIs TOKJIAJCHHS BiAMOBIAAIBHOCTI HA poOOTO-
nasug. [Ipore ¢ppanily3bka cyioBa MpakTHKa B1ICTOIOE MO3UIIIO PO HEOOX1/1-
HICTh HAsIBHOCTI BUHU CIIYKOOBIS 3TiHO 13 3arajibHUM JemikToMm (cT. 1382
®IIK). Skuio ciyx00Belb y MOMEHT 3aBJaHHS LIKOAM CBOIMU MPOTHUIIPAB-
HUAMHU JissMA OyB HEACNIKTO3IaTHUM, pOOOTO/ABEIlh BIAMOBIAAE 3a 3aBIaHY
IIKO/Y JIMIIIE B TOMY BHUIAJIKY, SKILIO BiH 0cOOMCTO OyB 0013HaHMI MpO HOTO
HEJCMKTO3/IaTHICTh TIPH TMPUIHATTI TaKOTO CIY>KOOBIST Ha poOOTy abo MaB
OyB npo 1e 3Hatu. [Ipu 11boMmy 0060B’ 30K JOBEIEHHS! BUHH CITY>KOOBILIS Ta PO-
00TOMABIISI TTOKJIAMAETHCS HA MOTEpIiyioro. Hememikro3garHicTh Cy>KOOBIIS
3BUIBHSIE POOOTONABIIS BiJl BIAMOBIAATBHOCTI, OCKUIBKH TaKWW CITYKOOBEIIb
HE 3/1aT€H J0 YCBIJIOMJICHHSI 3HAYE€HHSI CBOIX [II{ 1 BIATIOBIAHO MIPO MOTO BUHY
MUTaHHS HE BUHUKAE.

SAxuio 13 OykBanpHOro TiIyMaudeHHs 3MicTy cT. 1172 11K VYkpainu Buxo-
JIUTh, 1110 00OB’ 130K BIJIIITKOTyBaTH IITKOTY, 3aBJIaHy 1HIIIOI0 0CO00I0, BUHUKAE
He3aJIe)KHO B1Jl BUHHU ii 3aB/laBaya 1 poOOTOaBIIs, TO HUBLIICTUYHA JOKTPUHA
1 Cyl0Ba MpPaKTHKa, BUXOASYU 13 PaJSHCHKOI MPABOBOI TPaAMIIii, TIIyMauyuTh
o Hopmy iHakme. 3okpema P. O. Credanuyk moB’sizye 3mict cr. 1172 1K
VYkpainu nuiie 3 1eTIKTHUMHA 30008’ I3aHHIMU, TaK sIK MPAIiBHUK, M1 IPSTHUK,
YYaCHUK (WIEH) NIANPUEMHHUIIBKOTO TOBAPUCTBA, KOOIIEPATUBY 3aB/A€ IIKOAY
MPOTUIPABHUM JisiHHAM [12, c. 432].

Bumora npo npotunpaBHMii XapakTep Iii IX BUKOHABIS, BHACIIOK SIKUX
3aBIaHo MIKoMy, 3akpimieHa Takok y HIIK (§ 831). [Ipu ipomy BiamoBigaib-
HICTh KEPIBHMKA 3a LIKO/Y, 3aBAaHy HOro MiJJIerINM, TOBHICTIO 3aJ1€KUTh B1J
HAsIBHOCTI MOTo BUHU (KEpIBHUKA) y 3aBIaHHI KO/, & HE BiJ BUHU IiJJIET-
soro (s kBamidikaiii JeTiKTy JOCTaTHHO 3aBIaHHS IIKOAW MPOTUIIPABHOIO
ni€ero). BianmoBigHO MOBenEHHS KEPIBHUKOM BIJICYTHOCTI CBOET BUHU 3BUIBHSIE
foro Bia 0060B’s3Ky BimkoxyBaru mkoay (4. 1 § 831 HLIK). ITix BunOMO Ke-
pIBHUKA 3aKOHO/IABELlb PO3YyMI€ BiJICYTHICTh HAJIEKHOI 32 yMOBaMU 000pOTY
TypOoTH mpu iforo Bubopi ado mpu HaOyTTI yCTaTKyBaHHS M amaparypu abo
KEpIBHUITBI BUKOHABLEM, a TAKOX, SKIIO 30MTKM BUHUKIN O 1 MpHU MPOABI
takoi Typ6otu (4. 1 § 831 HLIK).
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HimMenpkoro CynoBOIO MPaKTUKOI OOTPYHTOBAHO MPUHIUI 3000B’ I3aHHS
MITPUEMITS 3BUIBHUTH BiJ BIJMOBIAIBLHOCTI MIAIETIIOTO. KO TICTIINM,
BUKOHYIOUH JIOpY4€HY HOMYy pOOOTY, 3aBIacTh 30MTOK TpeTiii 0coli, TO BiH
MOJKe, SIKIO B HOro Aisix He Oyno ymwuciy abo rpy0oi HeoOepeKHOCTI, BU-
MaraTH BiJI CBOrO poOOTOABISI 3BIILHUTH HOTO TTOBHICTIO a00 YaCTKOBO BiJl
MI030BY TPETHOI 0COOU PO BIJIIIKOAYBAHHS 30UTKY.

Inest mpo mokageHHs Ha MiAJIETIOro pa3oM 13 poOoToAaBIEM 000B’SI3KY
BIJIIIIKO/IYBaTH IIKONY, 3aBJaHy HUM TpPETid 0cobl yMHCHO 4H 3 rpy0oi He-
obepexHocTi, peacrasiena B LIK Hinepnanzais. Tak, sikimo 30MTOK 3aBIaHO
TpeTii 0c001 BHACIIIOK MOMUJIKH TJJIETIIOT0, TO BiIMOBIIATBHICTD MTOKJIA/a-
€ThCS1 Ha 0CcO0y, Ha CiTy k01 B sikoi miyernuii nmepedysas (4. 1 ct. 170); skmo
30MTOK 3aBAAaHO TPeTii 0co0l BHACIHIJOK 3J70T0 YMUCTY a00 yCBIAOMIIEHOT
rpy0oi HeoOepex HOCTI MiJIENIOr0, TO BIANOBIAANbHICTD MOKIAJA€THCA Ha
MJIETIIOT0 Ta Ha 0co0y, Ha CiTy»01 B sikoi BiH nepeOyBas (4. 3 cT. 170).

Criz 3ayBakdTH, 1110 32 3aKOHOJAABCTBOM HinepiaHaiB mpaBMIIBHO HAro-
JIOIIIYETHCS Ha 3aTHOCTI MiUIETIIOTO 10 YCBIIOMJICHHS Tpy00i1 HEOOEepeKHO-
CTi, OCKIJTbKH 0c00a 3a BIKOM 200 CTaHOM 3/I0POB’sI MOXKe OyTH HE3IaTHOIO /10
YCBIJIOMJICHHSI, TOOTO HENENIKTO3IaTHOI0, TO Ha TaKy 0co0y, BiJIMOBIIHO, HE
MOXKe OyTH TTOKJIaZeHU 000B 30K 3 JACIIKTY.

BpaxoBytroue BUILIEBUKIIaJAEHE, TPONOHYeMO BUKIAcTH cT. 1172 1K Vkpa-
THHM B Takii pemaKilii:

«1. YOpunnyna abo ¢pizuyHa ocoda BiIIIKOAOBYE HIKOIY, 3aBAaHy MPOTU-
MIPaBHUMH JIisIMU 200 OE31SUTHHICTIO TXHIM TIPAI[IBHUKOM ITiJ] YaC BUKOHAHHS
HUM CBOIX TPYIOBHX (CITy’KO0OBHX) 00OB’S3KIB.

2. 3aMOBHHK BIJIIIKO/IOBY€ IIKOAY, 3aBAaHy MPOTUIPABHUMHU J1IMU abo
Oe3ISUTBHICTIO 1HIMIM 0Cc001 MIAPSITHUKOM, SIKIIO BIH JISIB 32 3aBIaHHIM 3a-
MOBHUKA.

3. IlinmpueMHUIIBKI TOBApUCTBA, KOOMEPATHBHU BiIIKOJOBYIOTH IIKOITY,
3aBJlaHy MPOTUIPABHUMU JiIMH 200 O€3IisSUIBHICTIO iX YYaCHUKOM (YJICHOM)
i1 9ac 3A1MCHEHHSI HUM IiAMPUEMHHUIIBKOT a00 1HIIOT AISUTBHOCTI BiJl IMEHI
TOBApHUCTBA Y KOOTICPATHUBY.

4. O00B’ 530K BIAIIKOAYBATH MKOAY 3a 4. 1, 2, 3 11i€1 CTaTTI HE BUHHUKAE 32
BIJICYTHOCTI BUHH Y X a00 Oe3MisTbHOCTI TIpalliBHUKA, TAPSIHUKA, ydac-
HUKa (4eHa) NiAIPUEMHUIIBKOTO TOBAPUCTBA, KOOIIEPATUBY.

5.V Bunazaky 3aBAaHHS ILIKOJU YMHCHO 4H 3 Tpy0oi HeoOepexHOoCTI abo
npaiiBHUKa, a00 MiApAIHUKa, a00 yYacHUKa (4JIeHA) IIKOJA BiJIIIKOIOBY€Th-
Csl HUMU COJIIIApHO Pa3oM 13 0ocobamu, BUBHAYECHUMU y 4. 1, 2, 3 11i€l cTaTTi».

30



TOpuanyni 0cobu sik cy0’ eKTH JIeTIKTHUX 30008’ A3aHb 33 LIMBIUIBHIM 3aKOHOJIABCTBOM YKpAiHH Ta €BPONCHCHKHX KpaiH

1. Bratus S. N. Subjects of civil law / S. N. Bratus. — M. : Gosyurizdat, 1950.
— 368 p.

2. Novitsky 1. B. General doctrine of the obligation /1. B. Novitsky, L. A. Lunts.
— M. : Jurisdat, 1950. — 416 p.

3. Soviet civil law: [textbook for law schools] / [ed. S. N. Bratusi]. — M. :
Gosyuriz-dat, 1950. — 679 p.

4. Fleisits. E. A. Obligations from causing harm and from unjust enrichment /
E. A. Fleisits. — M. : Gos. Publishing house of the jurist. lit., 1951. — 239 p.

5. Yaroshenko K. B. Special Cases of Responsibility for Causing Harm / K. B.
Yaroshenko. — M. : Jurid. lit.,, 1977. — 81 p. — (Series: B—chka nar. Judges).

6. Agarkov M. M. The problem of obligations from causing harm. The co-
report at the First Scientific Session of VIUHUN /M. M. Agarkov // Selected
Works on Civil Law: [in 2 volumes] — M. : JSC «Center YurinfoR», 2002.
—T II. - P. 218-246.

7. Antimonov  B. S. Foundations of contractual liability of socialist
organizations / B. S. Antimonov. — M. : Jurid. lit., 1962. — 175 p.

8. Smirnov V. T. Obligations arising from the infliction of harm / V. T. Smirnov.
— L. : Izd—vo Leningr. University, 1973. — 72 p.

9. Khalfina R. O. General doctrine of the legal relationship / R. O. Khalfina.
—M. : Jurid. lit., 1974. — 351 p.

10. Bobrova D. V. Problems of tort liability in Soviet civil law: the author’s
ab-stract. diss. for scientific research. degrees of Doct. Jur. Sciences: spec.
12.00.03. «Civil law; family law, civil process; international private law «/
D. V. Bobrova. — Kharkov, 1988. — 56 p.

11. Cherepakhin B. B. Voluntary formation and expression of will of a legal
entity / B. B. Cherepakhin // Jurisprudence. — 1958. — No. 2. — P. 43-50.
12. Civil Law of Ukraine: [curriculum vitae]. / Yu. V. Belousov, V. A/ Vatras,

S. D. Hrinko and others. ; [ed. R. O. Stefanchuk]. — K. : Legal unity, 2009.

—-536p.

I'punbko C. J. FOpuauyHi ocodu sk cyd’€KTH AeJiKTHUX 3000B’A3aHb 32
IUMBIILHAM 3aKOHOAABCTBOM YKPaiHH Ta €BPONEHCHLKUX KpaiH: MOPiBHIb-
HO-TIPaBOBMIi aHAJI3

Bigmosinao mo LUK VYkpainm cy0’ekTamMu BiIIOBITATHHOCTI 3a IIKOAY, 3aBIa-
Hy TIpaIiBHUKOM € opuandHa ado (izumuHa ocoba, 3 SIKOI0 MpaIliBHUK NepedyBae y
TPYAOBUX BIJHOCHHAX; 3aMOBHHK 3a IOKOAY, 3aBAaHy IMIJIAPATHHUKOM, SIKUN )IiSIB 3a
3aBJIaHHSIM 3aMOBHHKA; MiJNPUEMHHIKE TOBAPHCTBO a00 KOOIEPATHB 3a IIKO.LY,
3aBIaHy iXHIMA Yy9aCHUKaMU (YWICHAMH ) i 9ac 3MIHCHEHHS HIMH IT1IITPHEMHHAIIBKOT
200 1HII0T AISUTEHOCTI.

Ha naroBHEHHS TaKUM 3MiCTOM BKa3aHWUX HOPM BIUTHHY/IH i7ei HiMenbpkoro 1u-
BUTBHOTO KOJIEKCY, BIAMOBITHO JO SKOTO OOOB’SI30K BiAIIKOMYBATH IIKOMY, 3aBIAHY
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1HIIOF0 0c00010, MMOKIATAETHCS HA 0C00Y, sIKa 3aTydria 11 10 BUKOHAHHS OyIb-sIKUX
niit (poOOTOMABIISA, 3aMOBHHUKA Ta 1H.), @ TAKOXK HA JOBIPHUTEIIS, IHTEPECH SKOTO TIpe-
crapisie noBipenuit. [lomiOHOIO M0 HiMembKOTo MUBITHFHOTO KOAEKCY € KOHCTPYKITis
HOPM IIpO JENIKTHY BiAITOBIZAIBHICTE 3a IIKOMAY, 3aBAAaHy IHIIIOI 0COOO0 3TiIHO 3
UK Hinepnanmis, 3a SKUM 10 Cy0’€KTIB BIAMOBIMAIHLHOCTI 3a MIKOAY, 3aBIaHy 1HIIIN-
MH 0c00aMH HAJCKHUTh TAKOXK JOBIPUTENH, SKIIO IIKOAW OyJI0 3aBHAHO HOTO TIpel-
CTaBHHUKOM TPETiif 0c0o0i1 (ITepen MOTepPIiINM BiIMTOBIIAl0Th PEICTABHUK 1 JOBIpH-
Tens). 3a3HadeHo, mo mosiokeHHs LK Himeprmaumis 3acayroBye Ha yBary ToMy, IO
MIPEICTaBHUK BUK-HSIE IOPUIANIHI Jil HE JIUIIE 32 paxXyHOK MOBIPUTEIA, a i Bi HOTO
iMeHi.

BiamosinHo mo ®paHITy3pKOTO MHUBLTHHOTO KOAEKCY TocIomapi i poboTomas-
Il BIATIOBIIAIOTH 3a IIKOMY, 3aBAaHy iX MPHUCIYTOI0 i pOOITHUKAMH TIPYW BHUKOHAHHI
OCTaHHIMH OOOB’SI3KIB, JUIsI BUKOHAHHS SKUX 1X Oyn0 HalHATO. DpaHIy3bKHi CyI
po3msiaae GpakT 3aBIaHHS IIKOIU CITY>KOOBIIIMHU Ta POOITHUKAMH SK (PaKT 3aBIaHHS
ITKOIM 0co0aMu, sIKi 3000B’s13aH1 BUXOIUTH 31 BKa31BOK Ta IHCTPYKIIH poOOTOHABITSI
IIPU BUKOHAHHI TIOKJIAIEHUX Ha HUX 000B’s3KiB. [Ipn 1IbOMy OCTaHHI MalOTh TIPaBO
BIZIMOBHTHCS, SKIIO II€ CTOCYETHCSA iX mpodeciiinoi cepu Ta He Bimmosizae mpode-
ciiiHii cepi podoTOmABIIS.

JI1s BUHUKHEHHSI TaKOTO 3000B’s13aHHs BUMaraethes 3a LK Yipaiawm 3aBmanss
IITKOJIH TTiJT Yac BUKOHAHHS MPAIliBHUKOM CBOiX TPYIOBHX (CITy’KOOBHX) 00OB’SI3KiB;
BUKOHAHHS ITIIPSIHIKOM 3aBIaHHS 3aMOBHUKA; 3MIMCHEHHS IAPUEMHHUIILKOT a00
1HTIIO1 MisUTBHOCTI Bif iMEHI TOBApHUCTBA UM KOOTIEPATHBY. Taka BUMOTa BUCYBAETHCS
TaKOXX 32 ITUBUTLHAM 3aKOHOAZaBCTBOM AeprkaB CH/JI, a Takox Himepmannis, @paniii,
ITanii. Tomy, SIKIIO OCTaHHI BUAIIIIN 32 MEKi CBOTX 000B’SI3KiB, JUIsI BAKOHAHHS STKHX
iX HAaHHATO, TO BOHW HECYTh BiAMOBINATBHICTE CAMOCTIHHO.

3po6iieHO BUCHOBOK, 110 O0OB’SI30K BiAIIKOIOBYBATH IITKOAY BUHUKAE IS IOPH-
naHOi a00 (i3UIHOT 0c00H, 3aMOBHHUKA, T ATIPUEMHHUIIEKOTO TOBAPHUCTBA 200 KOOTIe-
paTuBy 3a YMOBH IIPOTHUIIPABHOTO 3aBIAaHHS IIKOIH 1 HA 3acafax BUHM.

OxapaKkTepru30BaHO KOHIICTIIIIO «CIIIBITAal0v0i BUHI» IOPUIAIHOI 0COOH, Bif-
TIOBITHO JIO KO MPOTHUIPABHI BUHHI Iii MPaIliBHUKIB IOPUIUIHOI 0COOH, 3MiiCHE-
Hi TIp¥ BUKOHAHHI HUMH CBOIX TPYIOBHUX 00OB’S3KiB, BBAKAIOTHCS MTPOTUIIPABHUMHU
BUHHHUMH JISIMH CaMOi IOPUIUIHOI 0coOu. e TOSCHIOEThCS THM, IO MPAIliBHUK Y
IbOMY BHUTMAJAKY IOPUIUTHO BTLIIOE 1X BOJIIO, a IopuandHa a0o (iznaHa ocoba peaiti-
3y€ CBOIO IUBIIBHY MTPaBO- Ta AI€3AATHICTH Yepe3 dil MpalliBHUKIB.

OO0O0B’ 30K BiAMIKOMOBYBATH IIKOAY BHHHUKAE IS POOOTOMABIII 3a YMOBH TIPO-
THIIPABHOTO 1i 3aBmaHHsA. Bumora mpo MpOTHUIIpaBHUHN XapaKTep Mii X BHKOHABIIA,
BHACIIIOK SKUX 3aBIaHO IIKOMY, 3aKpilieHa TakoxX y HiMermpKoro mMUBITEHOTO KO-
nekcy. [Ipu 11poMy BiIITOBIMATBHICTE KEPIBHUKA 32 IIKOLY, 3aBIaHy HOTO ITiIJICTIIAM,
TTOBHICTIO 3aJICKUTH BiJl HASBHOCTI HOTO BHHH (KEpIBHUKA) Yy 3aBIAHHI IITIKOAM, a HE
BiJI BUHM TIiJ1ersIoro (i KBamidikamii IeTiKTy J0CTaTHLO 3aBIaHHS IIKOIH ITPOTH-
TIPaBHOIO Ji€10). BiMMOBITHO TOBEACHHS KEPIBHUKOM BiJICYTHOCTI CBO€1 BUHH 3B1JTb-
HsI€ HOTO BiJ 000B’S3KY BiAIMIKOMyBaTH MKoMy. [1i1 BHHOO KepiBHIKA 3aKOHOIABEITh
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pO3yMi€ BiACYTHICTh HaJIEXKHOI 32 yMOBaMH 000pOTy TypOOTH TIpH Horo BUOOpPi abo
mpu HaOyTTI YCTaTKyBaHHsS W amaparypu a00 KEpIBHHIITBI BUKOHABIIEM, a TaKOX,
SIKTTO 30UTKY BUHUKJIU O 1 TIPH MPOSIBI TaKoi TypOOTH.

Himenpkoro CyoBOIO TPAKTHUKOIO OOIPYHTOBAHO MPHUHITUI 3000B’SI3aHHS IIif-
TIPUEMIIS 3BUTBHUTH BiJ] BiIMTOBIAAIBHOCTI TIIETIIOT0. SIKIO M AT, BUKOHYIO-
9U [opydeHy HoMy poOOTY, 3aBIacTh 30MTOK TPETii 0c00i, TO BIH MOYKE BUMAraTH Bill
CBOTO POOOTOMABIIS, SIKITIO B HOTO isX HEe Oyi0 yMuCIy abo rpy0oi HeoOepesKHOCTI,
3BUTBHUTH HOTO ITOBHICTIO 200 YaCTKOBO BiJI MTO30BY TPETHOI OCOOH PO BiMIITKOIY-
BaHHS 30HTKY.

3po6ieHo BUCHOBOK TIPO T€, M0 000B’SI30K BiMITKOAYBATH IIKOAY 3a ITUM JCITiK-
TOM HE BUHUKAE 32 BiICYTHOCTI BUHU Yy TisX a00 O€3MisITbHOCTI MpalliBHUKA, ITiAPSI-
HUKa, y9acHHUKA (WICHA) TiAIPHEMHHAIIBKOTO TOBAPUCTBA, KOOTICPATHBY.

Imest mpo mokmanmeHHS Ha IMAJIETIIOr0 pa3oM i3 poOOTOmaBIIEM OOOB’SI3KY Bif-
ITKOAYBATH IITKOAY, 3aBAaHy HUM TPETiii 0c001 YMHUCHO 9H 3 TPy00i HE0OePEIKHOCTI,
npencrasnena B LIK Hinepnmanais. JloBoguThest mpaBmiIbHICTh Takoi mo3uirii 11K Hi-
NepJIaHIiB, OCKITBKH 0c00a 32 BIKOM a00 CTAaHOM 37I0POB’ ST MOYKE OyTH HE3IaTHOIO 110
YCBIIOMJICHHS, TOOTO HEIETIKTO3MaTHOIO, TO Ha TaKy 0co0y, BINIOBITHO, HE MOXE
OyTH MOKJIaIeHUI 000B’ I30K 3 MEITIKTY.

3pobiieHo BUCHOBOK PO HeoOXimHicTh BuKIaaeHHs cT. 1172 1K Ykpaiau B HO-
Bilf pemaxirii.

KuarouoBi cjioBa: ropunnaHa ocobda, 3000B’s13aHHSI, BiITKOAYBAHHS IITIKOIH, PO-
0oTomaBeIlh, MPOTUIIPABHICTH, BUHA.

Hrynko S. D. Legal entities as subjects of tort liability under civil legislation
of Ukraine and European countries: comparative legal analysis

The article is devoted to the study of the participation of legal entities in torting
obligations under the civil law of Ukraine and European countries. The author carried
out a comparative analysis of civil legislation of Ukraine and the CIS countries,
Germany, the Netherlands, France, Italy. It is indicated that the obligation as a result
of harm to other persons generates a special delinquency, since there is a special
liability subject and special conditions for its occurrence.

According to the Central Committee of Ukraine, the subjects of liability for
damage caused by the employee is a legal or natural person with whom the employee
is in labor relations; the customer for the damage caused by the contractor who acted
on the instructions of the customer; an entrepreneurial society or a cooperative for the
damage caused by their members (members) during their business or other activity.

The content of the content of these norms was influenced by the ideas of the
German Civil Code, according to which the obligation to compensate for damage
inflicted by another person relies on a person who has attracted her to perform any
actions (employer, customer, etc.), as well as the principal, whose interests are rep-
resented by the assignee. The German Civil Code is similar to the design of the rules
of tort liability for damages inflicted by another person under the Central Committee
of the Netherlands, according to which the trustee also belongs to the subjects of
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liability for damage caused by other persons, if the damage was caused by his repre-
sentative to a third person (before the victim meet representative and trustee). It is
noted that the provisions of the Central Committee of the Netherlands deserve at-
tention because the representative performs legal actions not only at the expense of
the principal, but also on his behalf.

According to the French Civil Code, the owners and employers are liable for the
damage caused by their employees and workers in the performance of their last duties
for which they were hired. The French court considers the fact of harming employees
and workers as a fact of damaging those who are required to follow the instructions
and instructions of the employer in the performance of their duties. However, the
latter have the right to refuse, if it concerns their professional sphere and does not
correspond to the professional sphere of the employer.

In order to create such an obligation, the Central Committee of Ukraine re-
quires damage to the employee during the performance of his labor (official) duties;
fulfillment by the contractor of the customer’s task; undertaking business or other
activity on behalf of a partnership or cooperative. Such a requirement is also made
under the civil legislation of the CIS states, as well as the Netherlands, France, and
Italy. Therefore, if the latter went beyond the scope of their duties for which they are
hired, they are responsible independently.

It is concluded that the obligation to compensate for damage arises for a legal
entity or a physical person, a customer, an entrepreneurial society or a cooperative in
the event of unlawful harm and on the basis of guilt.

The concept of «coincident guilty» of a legal entity is described, according to
which the unlawful actions of employees of a legal entity carried out in the course
of performing their labor duties are considered to be unlawful guilty acts of the legal
entity itself. This is explained by the fact that the employee in this case legally em-
bodies their will, and the legal or natural person realizes his civil right and ability
through actions of employees.

The duty to indemnify the damage arises for the employer in the event of his
unlawful assignment. The requirement for the wrongful act of the actions of their
performer, which resulted in damage, is also enshrined in the German Civil Code. At
the same time, the responsibility of the head for the damage inflicted on his subor-
dinates depends entirely on the existence of his fault (leader) in causing harm, and
not from the fault of the subordinate (for the qualification of a tort enough to cause
damage to the wrongful act). The duty to indemnify the damage arises for the em-
ployer in the event of his unlawful assignment. The requirement for the wrongful act
of the actions of their performer, which resulted in damage, is also enshrined in the
German Civil Code. At the same time, the responsibility of the head for the damage
inflicted on his subordinates depends entirely on the existence of his fault (leader) in
causing harm, and not from the fault of the subordinate (for the qualification of a tort
enough to cause damage to the wrongful act).
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German case law justifies the principle of the obligation of an entrepreneur to
relieve the subordinate. If the subordinate, while performing the work entrusted to
him, causes damage to a third party, he may demand from his employer, if his actions
were not intent or gross negligence, to release him in whole or in part from a third
party claim for damages.

It is concluded that the obligation to compensate for this delict does not arise
without the fault of the actions or omissions of the employee, contractor, member
(member) of the business association, the cooperative.

The idea of assigning to a subordinate, together with the employer, the obliga-
tion to compensate for the harm caused to a third party intentionally or with gross
negligence is presented to the Central Committee of the Netherlands. The correct-
ness of such a position of the Central Committee of the Netherlands proves to be
correct, since a person by age or state of health may be incapable of being aware of,
that is, non-profit-making, then such a person can not, accordingly, be charged with
a duty to lodge a tort.

The conclusion is made on the necessity of st. 1172 of the Civil Code of Ukraine
in the new edition.

Keywords: legal entity, obligation, compensation, harm, employer, wrongdoing,
fault.
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