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1. Introduction

A corporate structure of a company embraces many different relationships.
The contract (deed, articles, statute) of the company leads to contractual
relationships between authorities (members of board of directors or supervisory
board) and the company, shareholders and the company, not mentioning
relations to third parties. Nowadays in the literature and jurisdiction as well
as in legislation there can be observed continuous growth of interest to duty
of loyalty, that on one hand is supposed to be a consequence of the recent
economic crisis and on the other hand is the consequence of the evolution of
corporate law. Especially important seems to be the duty of loyalty in respect
to the authorities of the company and to the shareholders. So as to provide
wider view to this issue and in respect of limited frames of the thesis, there
shall be presented the matters as a brief overview in selected legal systems.

2. Authorities’ duty of loyalty

The structure of the company differs depending on the type of a company and
of course depending on the corporate system adopted in national legislations.
Either in one-tier (monistic) system or in two-tier (dualistic) system the status
of the companies’ authorities is more or less similar. For example, when you
look at the status of the directors in monistic system in Great Britain or the
membership in Board of Directors or Supervisory Board in Germany, you can
recognize a severe emphasis on their duty of loyalty towards the company and
the shareholders.

The company legislation in Great Britain gives wide space for contractual
freedom within the structure of the company, nevertheless the Companies
Act of 2006 has significantly modified the provisions concerning duties of

directors, including the duty of loyalty. The range of principal directors’ duties
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shall be governed especially by provision 170 — 177 Companies Act of 2006.
The directors shall be obliged to act within powers, to promote the success of
the company, to exercise independent judgment, to exercise reasonable care,
skill and diligence, to avoid conflict of interest, not to accept benefits from
third parties [1, p.323-370]. In the literature the main accentuation is put on
acting in the interest of the company, its shareholders and stakeholders [2,
p.480-486].

In the German company law the duty of loyalty (Treupflicht) is widely
considered in the literature and jurisdiction. The duty of loyalty in Germany
embraces among others: to care of the interest of the company, to avoid conflict
of interest, ban of competitiveness, ban to abuse function and the power to
represent the company, confidentially duty [3, p.890-898; 4, p.298-303. In
frame of duty of loyalty there is also a question of equivalent remuneration of
directors which should be not overestimated, thus in case of poor economic
situation the directors should agree to reduce their remuneration [5, p.529].
This is also a new trend in EU legislation, where in association with a recent
economic crisis there has appeared a proposal of a new amendment of directive
2007/36/WE enabling the shareholders to adopt a remuneration policy for the
company'.

The main characteristic of the duty of loyalty in corporate company
relationships concerning the directors is a special care of interest of the
company and acting in a way enabling the maximum use of the possibilities
of the company (corporate opportunity, Geschdfischancen). On the other hand
however, the interest of company cannot exceed in importance the interest of
shareholders and stakeholders what means that corporate opportunity should
be considered taking into account other interests. Moreover the power of
director to manage a company cannot be used for his own interest, what would
abuse simultaneously the corporate opportunities [1, p.303].

The concept of the directors’ duty of loyalty occurs in the Polish literature
as well [6, p.323-370].

3. Shareholders’ duty of loyalty

The duty of loyalty should be considered also with regard to the
shareholders, as their influence on the company is unavoidable by passing
the general meeting’s resolutions. The measure of the duty cannot be treated

1 Proposal for a Directive of the EP and of the Council on amending Directive
2007/36/EC as regards the encouragement of long - term shareholder engagement
and directive 2013/34/EU as regards certain elements of the corporate government
statement SWD (2014) 127 final p. 52: http://eurlex.europa.cu/LexUriServ/

LexUriServ.do?uri=SWD:2014:0127:FIN:EN:PDF
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equivalently for all shareholders especially in the public limited companies
(joint stock companies), in which the shareholders’ position can differ
significantly depending on the amount of shares, taking obviously into
account free-float of shares. On the other hand in private limited companies,
the influence of shareholders can be much greater, especially in those legal
systems, where the shareholders are empowered to give binding instructions
to the directors, that is why the duty of loyalty must be in such circumstances
considered as indispensable.

In Polish Commercial Companies Code of 2000 (further as: CCC) the
duty of loyalty is not expressis verbis stated, but it can be interpreted out of
different provisions concerning companies. The most important source for
the shareholders’ duty of loyalty is the definition of the commercial company
contract (deed, articles). According to art. 3 CCC by executing the contract of a
commercial company, the shareholders shall agree to achieve common purposes
by making contributions and, if the contract of the company so provide, by
cooperating in other manner. One of the essentialia negotii of the contract is
the agreement about the achievement (realization) of the common purposes of
shareholders, so the duty of loyalty is the effect of the obligation of shareholders
incorporated in the contract and becomes that way the component of the
shareholders membership [6, p.298]. Among those provisions, which enable to
interpret the duty, there are also provision concerning repealing resolutions of
general meeting. Any resolution which is in conflict with company’s contract
or good practice and detrimental to the company’s interest or aimed at harming
a shareholder may be appealed against by claim for repealing such resolution.
The jurisdiction on that basis has frequently adopted the duty of loyalty as
one of the shareholders’ corporate duties. The Supreme Court in judgment
of 5th of November 2009 (I CSK 158/09, OSNC 2001/4/63) stated, that the
shareholders are bound by the duty of loyal cooperation, which is the effect
of concluding the contract of the company and the effect of realizing common
purpose.

Shareholders’ duty of loyalty should be defined as the obligation to
execute corporate rights (esp. voting rights) in accordance with the good
practice and avoiding conflict of interests, so as the interest of the company
and interests of shareholders would not be harmed and the common purpose
of shareholders could be realized [6, p.298]. Of course, to define precisely the
duty, it is necessary to determine what does the interest of the company mean.
In one of the judgment (22.10.2009 III CSK 63/09) the Supreme Court stated
that the interest of the company has an autonomous character and should be
understood as the resultant (compromise) of — often contradictory — interests
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of all groups of shareholders (majorities and minorities) and its content should
include reasonable interest of all those groups. In the literature the Supreme
Court’s statement have been also approved.

Shareholders’ duty of loyalty has already been for a long time widespread
assumed in German literature. The membership in the company itself is
recognized as the source of the duty of loyalty. The essence of the duty of
loyalty is acting in consent with the interest of the company and the duty
embraces: ban of causing harm to the company, ban of discrediting company
to the third parties, ban of revealing information about the company and ban
of using company’s assets for own purposes [3, p.898-899].

4. Violation of the duty of loyalty

The violation of the duty of loyalty by the authorities of the company
usually cause damage to the company, and for the authorities the provisions
of national legislation usually contain individual base for claiming against
the member of boards. For instance, in Great Britain the directors shall be
liable towards the company for damages caused be their acting or omission
and breach of duties. The general meeting decides about the claim, but if the
meeting does not take up a resolution, every shareholder is enabled to rise
claim (derivative claim) against the director in the name of a company, on
ground of art. 260 Companies Act [1, p.551]. The legal base for claims against
directors exist also in German and Polish law.

As for the violation of the duty by the shareholders in German Law, the
provisions of the act for private companies, expressis verbis give the possibility
of raising claims against the shareholders (§ 46 p. 8 das Gesetz betreffend
die Gesellschaften mit beschrinkter Haftung) and violation of duty of loyalty,
especially caused by binding instruction, may cause claims against the
shareholders [5, p.908-910]. The act for public companies (das Aktiengesetz)
does not contain similar provisions but raising claims against shareholders has
been accepted in the literature [4, p.183]. The Polish Commercial Companies
Code does not contain any provisions about raising claims against the
shareholders because of the violation of duty of loyalty either in private or in
public companies, but in the Polish literature the possibility of rising claims on
base of the provisions concerning liability in the Civil Code (contractual art.
471 CC or tortious art. 415 CC) has found the acceptance [6, p.308].

5. Summary

The duty of loyalty in companies’ relationships is a matter of great
importance taking into account the different position of the authorities and
shareholders of the company, the interest of the company and individual
interest of shareholders, not mentioning the influence on the stakeholders. The
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main characteristic of the duty of loyalty in corporate company relationships
concerning the directors is a special care of interest of the company and
acting in a way enabling the maximum use of the possibilities of the company
(corporate opportunity). Shareholders’ duty of loyalty should be defined as
the obligation to execute corporate rights (esp. voting rights) in accordance
with the good practice and avoiding conflict of interests. Being involved in a
company cannot be considered only from the perspective of profits but also
from the perspective of responsibility, that is why the question of loyalty finds
interesting in the literature and jurisdiction concerning corporate law.

1. S. Girvin, S. Frisby, A. Hudson, Charlesworth’s Company Law, 18th Ed.

London, 2010
2. D. French, S. Mayson, C. Ryan, Company Law. 27th Ed. Oxford, 2010
3. H. J. Priester, D. Mayer, Munich Handbook of Company Law, 3. Vol. Private

limited company. (Miinchener Handbuch des Gesellschaftsrechts. B. 3.

Gesellschaft mit beschrdnkter Haftung.) 3rd Ed. Miinchen 2009
4. M. Hoffman — Becking, Munich Handbook of Company Law, 4. Vol. Public

limited company. (Miinchener Handbuch des Gesellschaftsrechts. B. 4.

Aktiengesellschaft.) 3rd Ed. Miinchen 2007
5. H. Fleischer, W. Goette, Munich Handbook of Company Law, 3. Vol. Private
limited company. (Miinchener Kommentar zum Gesetz betreffend die

Gesellschaft mit beschrdnkter Haftung.) 2. Vol. Miinchen 2012
6. P. Pinior, Shareholders’ supervision in private limited companies (Nadzor

wspolnikow w spolce z ograniczong odpowiedzialnoscig). Warszawa 2013

Hiniop I1. O60B’A30K J0ATBHOCTI Y KOPIOPATUBHUX BiTHOCMHAX TOBAPUCTB
— 00’efHAaHD KamiTaJxiB.

OGOB’s130K JIOSJIBHOCTI B KOPIIOPAaTHBHHUX BiJJHOCHHAX TOBApUCTB — 00 €HAHb
KalliTaTiB Ma€ iCTOTHE 3HAYCHHS 3 TOYKHU 30py AM(EpeHIIHOBaHOI MO3HUIlIi YICHIB
OpraHiB i yYaCHUKIB B TOBAPUCTBAX KaIiTalliB, iHTepECiB TOBapUCTBA Ta iHIWBIIY-
AIBHUX 1HTEPECIB aKIiOHepiB, a TAKOK BILUIUBY HA CUTYAIlIO 3aI[iKaBICHUX CTOPIiH
(cTerikxonepin).

OCHOBHOIO XapaKTEPHOI 03HAKOI 00O0B’SI3KY JIOSJIHOCTI B TOBapUCTBAX Karli-
TaJiB y BiHOIICHHI JI0 WICHIB OpTaHiB YIPAaBIiHHI € 0COONWBE J0aHHS MPO iHTe-
pec TOBapUCTBa, a TAKOXK 3MIHCHEHHS [iif, 10 POOJIATh MOXIJIMBHM BHKOPUCTAHHSI
MTOTEHITialy TOBAPHUCTBA MaKCHMaJIbHOIO Mipot0. OOOB’SI30K JIOSUIEHOCT] YYaCHUKIB
MOBHHEH OyTH OKpECICHHUil sIK 000B’ 130K BUKOHAHHS KOPIOPAaTHBHUX MpaB, B 0CO-
ONMMBOCTI TIpaBa TOJIOCY, 3TiAHO 3 JOOPUMH 3BHYASIMHU Yepe3 YHUKHEHHS KOH(IIKTY
iHTepeciB. YuacTh B TOBAPUCTBI HE MOXe OyTH PO3IVISIHYTa BUKJIFOYHO 3 TOYKU 30Dy
MalHOBHX BUTOJI, a i 13 BpaxyBaHHM BiJIIOBIaIbHOCTI y KOPITOPATHBHUX BiIHOCH-
Hax TOBAPUCTB, TOMY HpoOIeMaTuKa 000B’SI3KY JIOSUIBHOCTI € MPEIMETOM 3alliKaB-
JICHHsI JOKTPHHH 1 BUCTYIAE B CyHOBill PAKTHIII, KA TOPKAETHCS KOPIIOPATUBHOTO
npasa.
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Ki1104oBi cs10Ba: 000B 530K JOSUIBHOCTI, KOPIIOPAaTUBHI BIIHOCHHH, TOBAPHCTBA
KaIliTatiB.

Pinior P. Obowigzek lojalnosci w stosunkach Kkorporacyjnych spélek
kapitalowych.

Obowiazek lojalnosci w stosunkach korporacyjnych spotek ma istotne znaczenie z
punktu widzenia zroznicowanej pozycji czlonkoéw organow i wspolnikow w spotkach
kapitatowych, interes spotki i indywidualne interesy akcjonariuszy a takze wptyw na
ogot interesariuszy.

Gltowna cechg charakterystyczng obowiazku lojalnosci w spotkach kapitatowych
w odniesieniu do cztonkéw organow zarzadzajacych jest szczegélna dbatosé
o interes spotki oraz podejmowanie dziatan umozliwiajacych wykorzystanie
potencjatu spotki w maksymalnym stopniu. Obowiazek lojalnosci wspolnikow
powinien by¢ definiowany jako obowigzek wykonywania praw korporacyjnych, w
szczegolnosci prawa glosu, zgodnie z dobrymi obyczajami oraz unikanie konfliktu
interesow. Uczestnictwo w spoOlce nie moze by¢ rozpatrywane wytacznie z punktu
widzenia korzysci majatkowych ale rowniez z uwzglednieniem odpowiedzialno$ci
w stosunkach korporacyjnych spotek, dlatego problematyka obowiazku lojalno$ci
jest przedmiotem zainteresowania doktryny i wystepuje w orzecznictwie sgdowym
odnoszacym si¢ do prawa korporacyjnego.

Kluczowe stowa: obowiazek lojalnosci, stosunki korporacyjne, spotki kapitatowe.

Munsop I1. O6s13aHHOCTD COOJIIOTEHNUS JOSIIBHOCTH B KOPIOPATHBHBIX OT-
HOIIEHUSIX KAMMUTAJLHBIX 00IIECTB.

O0513aHHOCTH JIOSUILHOCTH B KOPIIOPATHBHBIX OTHOILICHHUSX OOIIECTB — 00BEIU-
HEHUI KaluTallOB UMEET CYIIeCTBEHHOE 3HAYCHHUE C TOUKH 3pCHUs TU(EPESHIUUPO-
BaHOU MO3ULMHU YJICHOB OpPTraHOB U YYAaCTHUKOB B 06HICCTBaX KalTajlioB, MHTECPECOB
O6HICCTB3 1 MHAUBUAYAJIbHBIX UHTCPECOB aKIIMOHEPOB, a TAKIKC BJIMAHUC HA CUTYya-
LU0 3aUHTEPECOBAHBIX CTOPOH (CTEHKXOJIICPOB).

[maBHBIM XapaKTepHBIM MPU3HAKOM OOSI3aHHOCTHU JIOSULTBHOCTH B 0OLIETBaX Ka-
[MTAJIOB 110 OTHOIICHHUIO K YJICHAM OPTraHOB yIPABJICHUS SIBJIIETCS 0c000st 3a00Ta 00
MHTEpecax 00ILeCTBa, a TAKKE OCYLICCTBICHUE ICHCTBHIA, KOTOPBIE ICNIAI0T BO3MOXK-
HBIM HUCIIOJIB30BAHUEC IIOTCHIIMAJIa O6HICCTB3, B MaKCHUMaJbHOM CTEIICHH.

OO0s13aHHOCTb JIOSUTBHOCTH YUYACTHHKOB JIOJDKHA ObITH OUepuUeHa Kak 0053aHHOCTh
UCIIOJIHCHUS OCYHICCTBJICHUS KOPIIOPAaTHBHLIX IIpaB, B OCO6CHHOCTI/I mpaBa roJjio-
COBAHUS, COIIACHO JOOPHIM TPAAUIMAM uepe3 u30ekaHue KOH(IMKTa MHTEPECOB.
VYuactue B 00LIECTBE HE MOXKET OBITh PACCMOCTPEHO MCKJIIOUUTEIBHO C TOUYKH 3pe-
HUSA UMYIIECTBCHHBIX BBITOA, HO TAKIKE C YUCTOM OTBCTCTBCHHOCTH B KOPIIOPATUB-
HBIX OTHOIICHUSAX OOIIECTB, MO3TOMY MPOOJIEMATUKa 00sI3aHHOCTH JIOSIILHOCTHU SIB-
JsIeTCs IPEAMETOM UHTEpeca TIOKTPUHBI M BBICTYIAET B CyAeOHOM PaKTHKe, KOTOpast
KacaeTcst KOpPIOpaTUBHOIO NpaBa.

KiioueBble ci10Ba: 0053aHHOCTB COOMIOCHNS JIOSUIBHOCTH, KOPIIOPAaTUBHBIE OT-
HOIIIEHHUSI, 00IECTBA — 00BEAUHECHHS KAITUTAIOB.
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Pinior P. Duty of Loyalty in Companies’ Corporate Relationships

The duty of loyalty in companies’ relationships is a matter of great importance
taking into account the different position of the authorities and shareholders of the
company, the interest of the company and individual interest of shareholders, not
mentioning the influence on the stakeholders.

The main characteristic of the duty of loyalty in corporate company relationships
concerning the directors is a special care of interest of the company and acting in
a way enabling the maximum use of the possibilities of the company (corporate
opportunity). Shareholders’ duty of loyalty should be defined as the obligation to
execute corporate rights (esp. voting rights) in accordance with the good practice and
avoiding conflict of interests. Being involved in a company cannot be considered
only from the perspective of profits but also from the perspective of responsibility,
that is why the question of loyalty finds interesting in the literature and jurisdiction
concerning corporate law.

Keywords: duty of loyalty, corporate relationships, companies.
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