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One of the characteristics of the legal form of a limited liability company is
the possibility of making changes in personal makeup of shareholders without
any need to change the company deed and consent of other shareholders. The
titles of share in the company (shares) are transferable property rights, which
may be transferable both inter vivos and mortis causa. The subject of this study
is to examine how the issue of shares inheritance is regulated in the legislation
of selected European countries. The goal of the study is to determine: whether
and possibly what regularities are present.

Several legal orders were selected for the analysis. The considerations
begin with the analysis of the regulations of states in German legal circle
(German, Austrian and Swiss). As everybody knows, German regulation
within the scope of a limited liability company is the oldest. Therefore, the
selection of issues seems obvious. Then French regulation will be presented
as traditionally opposite to German solutions as well as British, traditionally
opposite to continental legal system. Dutch regulation will be only signalled as
an example of a new regulation recognised as a modern one. The considerations
are closed with an analysis of the Polish regulation as the home regulation for
the author.

Germany

German law expressly states inheritance of shares. Pursuant to § 15,
passage 1 GmbHG shares in a limited liability company are transferable and
hereditary. In contrast to the regulation on transferability of shares, GmbHG
does not pay more attention to the issue of shares inheritance. In all other
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aspects general regulations of inheritance law are applied. A share, pursuant
to § 1922, passage 1 and 1967 BGB, passes into the heir or heirs along with
all related third party rights and along with possible rights and specific
obligations, unless they are shaped as related to the shareholder in person [1,
p.815]. Shares inheritance cannot be contractually excluded. Regulation in
this respect is of absolutely binding nature [2, p.1051]. Contractual provisions
that stipulate non-inheritance of a share or automatic redemption in the event
of shareholder’s death are ineffective. However, a reservation is possible of
redemption of shareholder heirs’ shares or the obligation to dispose of shares
by them (Abtretungspflicht) for the benefit of another shareholder or third
party [1, p.1051].

In the German literature it is disputable whether the company deed may
contain clauses limiting the transferability of shares (similar as in the case
of transferability inter vivos) referred to in § 15 passage 5 GmbHG, also
in relation to shares inheritance. According to the dominant position of the
doctrine and jurisdiction this is unacceptable [3, p.1240].

Division of shares between heirs may be contractually excluded. It is also
possible to exclude it on the basis of the provisions concerning division of
inheritance. Pursuant to § 2042, passage 2 BGB in connection with § 752 BGB
the principle is that division of the object being part of inheritance takes place
through a physical division, which is unacceptable if involves reduction in the
value of things (in the case of a share it would take place when the company
deed reserves a specified majority of votes necessary to adopt a resolution, and
the division would result in dividing shares below this value). Then inheritance
will be divided in this respect by sale of shares by means of public bidding,
and in this situation the clause limiting the transferability of shares will be
applied [3, ibidem]. In the German literature there is no consent with regard to
whether general clauses limiting the transferability of shares (pursuant to § 15
passage 5 GmbHG) are used between the heirs within the inheritance division.
According to the dominant position the use of such constraints is unacceptable
[3, p.1240-1241].

Austria

The Austrian regulation of shares inheritance is close to the German
regulation. Shares in an Austrian limited liability company are also transferable
and hereditary (§ 76, passage 1 6GmbHG). In the literature and judicial
decisions it is disputable whether the company deed may exclude shares
inheritance. The greater part of literature and jurisdiction perceives the issues
of shares inheritance as a matter regulated in an absolutely binding manner
[4, p.81]. The contractual provision, according to which, in the event of the
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shareholder’s death his or her shares are transferred to the other shareholders
in certain parts is recognised to be in conflict with binding provision of § 76,
passage 1 6GmbHG [4, p.81; 5, p.729]. However, a contractual provision is
acceptable that share in the event of death is transferred to another shareholder.
Then upon the shareholder’s death their share goes to an appropriate
shareholder, however, as in the case of the subscription, the heir must transmit
the share on the non-shareholder (Nichtgesellschafter) in the form of a legal
act [5, p.730]. It is unacceptable to determine that the share is transmitted to
the company [5, p.729].

In the Austrian literature it is commonly assumed to accept the contractual
reservation of the obligation of shares transmission by heirs to persons
indicated in the contract (Aufgriffsrecht) [4, p.82; 5, p.729]. For the effect to
occur, however, it is necessary to conclude a contract transferring the share
between the heirs and the persons indicated in the contract in the notary form
[5, p.729].

Contractual restrictions of shares inheritance are also acceptable [4, p.82],
like limitation of division of shares of the deceased shareholder. In particular,
the company deed can reserve consent of the company to divide the deceased
shareholder’s shares between their heirs or the consent of shareholders (all or
specified) [5, p.729].

Switzerland

The issue of shares inheritance is regulated in Article 788 OR, which
determines special cases of purchase of shares. It states that if the shares were
acquired through inheritance, division of inheritance, community property
or enforcement, all the related rights and obligations are transferred to the
acquiring person without permission of the Assembly of Shareholders (Article
788, passage 1 OR), however, to exercise the voting right and related rights,
a consent of the Assembly of Shareholders is required (passage 2). The
Assembly of Shareholders may refuse consent only when the company itself
wants to take over the shares for the real price during submission of the request.
This can take place on own account of the company, on account of another
shareholder or third party. The company deed may resign from the requirement
to obtain the company’s consent. Passage of shares as such, does not depend
on the consent of the Assembly of Shareholders, but involves conditioning
exercising the voting right on the consent of the Assembly of Shareholders [6,
p.172]. Hence, shares are to be transferred to heirs, but corporate rights, and in
particular the right to vote, are inactive [7, p.627].

France

The French Commercial Code regulates the issues of shares inheritance in
Article L-223-13. Basically, the shares are hereditary. The company deed can,
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however, constitute that in the case of the shareholder’s death the company will
be continued only with the surviving shareholder, then the heir may request
payment of the value of the testator’s shares.

The company deed may also limit share inheritance. In this respect the
same principles apply as in the case of limitations on transferability of shares
between the living that are determined by Article L.223-14 of the Commercial
Code. The basic form of shares transferability limitations is to obtain the
consent of the Assembly of Shareholders, which should be expressed within
three months from the date of submission of the request (at the request of the
Management Board this time limit may be prolonged by the court, not longer,
however, than up to six months). In the case the company refuses the consent,
within three months from the date of refusal the other shareholders should
purchase the shares of the deceased shareholder.

The Netherlands

The Dutch regulation does not mention expressly the issues of shares
inheritance. It determines their legacy. Pursuant to Article 195 passage 3 of
the Civil Code shares legacy is subject to the same limitations as the regulation
between the living. Here Article 195, passage 1 of the Civil Code applies
stating that unless the contract provides to limit or exclude such a right, the
shareholder may freely transfer one or more shares to their spouse «registered
shareholder», relatives or next of kin in a straight line without any constraints
and in the side line to the second degree, another shareholder and the company.
The group of these people may be extended in the contract with relatives and
next of kin in the side line, to the third or the fourth degree.

The company deed may also provide that in certain cases the shareholder
is obliged to offer and transfer share to other persons. In this situation the deed
may also provide that as long as the shareholder does not fulfill this obligation,
their right to vote and participation in the Assembly of Shareholders and the
right to profit are suspended (Article 195a of the Civil Code).

Great Britain

Shares in the British law are also transferable. It results indirectly from
Article 770 passage 2 of the Companies Act, which states that a company may
not register a shareholder or a person whose right to shares in the company
was transmitted, by virtue of law, until proven, and the types of required
documents is determined by Article 774 CA.

Transmission of shares takes place for instance, in the event of shareholder’s
death. In such a situation the shares are given to the inheritance administrator
or the will’s executor, who may sell them or dispose of them otherwise without
registration in the company, and it is subject to is transferability limitations
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contained in the company deed [8, p.216]. These people can claim registration
as shareholder, unless the company deed states otherwise. The administrators
of the company have the same right to refuse registration as in the case of sale
of shares [8, p.216].

The company deed can, however, limit this right [9, p.156]. Full member
rights are obtained along with registration as a member. Until that time
heirs have no voting rights, nor the right to participate in the Assembly of
Shareholders.

Poland

The Code of Commercial Companies does not constitute expressly about
inheritance of shares in a limited liability company. No regulation is an
expression of proper assumption that shares, as property rights, in accordance
with the general rules (Article 922 of the Civil Code) are part of inheritance
after the shareholder. As a result, the Code of Commercial Companies regulates
only the issues of exclusion or limitation of shares inheritance. This issue is
described only in Article 183 of the Code of Commercial Companies. It has
the following wording: The company deed may limit or exclude the deceased
shareholder’s heirs entering the company. In this case the company deed should
define the conditions of repayment of the heirs not entering the company, or
else such limitation or exclusion shall be ineffective (§1). The company deed
may exclude or in a certain way limit the division of shares between heirs in
the case when the deceased shareholder had more than one share (§ 2). If,
pursuant to the company deed, the shareholder could have only one share, the
share may be divided between the heirs, unless the company deed excludes or
limits in a certain way the division of this share between heirs. As a result of
division, shares lower than PLN 50 cannot be created (§ 3).

This regulation states that the shares are hereditary, however, the
shareholders in the company deed can make them not hereditary (excluding
heirs entering), or restrict their hereditary nature (determination of conditions
where the share is inherited). In any case, excluding inheritance or its limitation
is effective only when the company deed envisages the principles for repaying
heirs. As it seems, it is not about literally introducing to the deed any records
concerning repayments, but about these rules being able to lead to granting the
heirs of the shareholder economic equivalent of the shares. The shareholders
in the deed can introduce exclusion or limitations, both with regard to the
possibility to inherit in general as well as only with respect to division of
shares between the heirs possibly introduce both limitations. The division of
shares between the heirs can be excluded at all, which causes the shares finally
in division of inheritance to be given only to a single heir or limited in a certain
way.
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Conclusions

The above analysis of shares inheritance issue regulation enables drawing
the following conclusions. All the legal systems subject to the study assume as
a principle the hereditary nature of shares. The rule is thus that the death of a
limited liability company shareholder causes their heirs entering the company.
None of the above systems provides that this principle is absolute. On the
other hand, it is acceptable to have contractual limitation of acceptability
for shareholder’s heirs to enter the company, most often taking the form
of entering dependence on obtaining the company’s consent. The indirect
solution is envisaged by the Swiss law, which, on the one hand, respects the
principle of share inheritance, however, it also envisages that without the
consent of shareholders the heirs will not be able to perform corporate rights
in the company. Some legislators also accept share inheritance exclusion,
or directly: e.g.. the Polish law (then the condition for effective exclusion is
determining in the deed the principles for repaying heirs) or indirectly as e.g..
the German and Austrian law that formally forbid share inheritance exclusion,
however, they stipulate solutions similar in consequences to heirs exclusion
from inheritance — they accept the possibility of contractual reservation of the
obligation to sell the shares by heirs to the persons indicated in the deed. In any
case, none of the studied legal orders accepts heirs exclusion from entering the
company without an economic equivalent of the share.

In spite of some differences it can be stated that regulation of the issue of
inheritance is essentially consistent and results from uniform perception of the
share as a property right, and a limited liability company as a capital company,
but having strong personal characteristics. The metacapital nature of a limited
liability company manifests itself in the effect of other surviving shareholders
on the makeup of the company after death of one of shareholders.
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Masea 3nanikoBcbknii. CriaJIKyBaHHSI YaCTOK B TOBAPHCTBI 3 00MeKeHOI0
BiIOBIAA/ILHICTIO: MOPiBHAJBLHO-TIPABOBHUI ACIIEKT

VY crarTi 10CIiPKEHO MIUTaHHS yCIIaIKyBaHHS YaCTOK B TOBAPUCTBI 3 00MEKEHOI0
BIJIMOBITaTIbHICTIO BIAMOBITHO IO HIMEILKOTO, aBCTPIHCHKOTO, IIBEJACHKOTO, (PpaH-
Iy3bKOTO, JJAHCHKOTO, OPUTAHCHKOTO Ta IMOJILCHKOTO 3aKOHO/ABCTBA. Y BCIX JOCIIi-
JOKEHUX TIPaBOBUX CHCTEMAaX 3aCTOCOBYETHCS MPUHIIHIT YCIIAAKYBaHHS YacTOK, TPOTE
B JKOJIHIH 3 HUX [IeH TPUHIIUT He € a0COTOTHUM. 3 iHIIIOTO OOKY, 3aralbHOBU3HAHUM €
YMOBHE OOMEKEHHS MPUUHATTS 0 TOBAPHUCTBA CIAJIKOEMIIIB yUYaCHHKA, SIKE Haifuac-
Tillle TIOJISTaE B HAJAHHI 3T0JM KOMIAaHiI 11010 BCTymy 10 Hei. OnHak B Oyib-skoMy
pasi KOoJIeH i3 JOCIiPKEHUX MTPABOMOPSAKIB HE IOMYCKAE BUKITFOUSHHSI CIIaJIKOEMITIB
BiJl BCTYIy JI0 TOBapUCTBa O€3 BiJIIKOIyBaHHS €KOHOMIYHOTO €KBIBAJICHTY YaCTKH.
He 3Bakaroum Ha Aesiki po301KHOCTI MOKHA CTBEPJKYBATH, 1110 PETYIFOBAHHS MPO-
OnemMu ycrajgKyBaHHS YaCTOK € B NMPHHIMUII MTOCITIIOBHUM, 110 BHUILIHUBAE 3 OJHAKO-
BOTO CHPUWHSATTS YaCTOK SIK MAaHOBOTO ITPaBa, a TOBAPHCTBA 3 OOMEKEHOIO BiAIO-
BIJAJILHICTIO SIK KOMITaH1i, sIKa OQHAK BOJIOIIE€ CHILHUMU CHELIAIbHUMHU O3HAKAMHU.

KiirouoBi cjioBa: ToBapucTBa 3 0OMEXKEHOIO BiANOBINATBHICTIO, CIaIKyBaHHS
YaCTOK, CIIaJIKyBaHHS aKIlid, IPAaBOBI CUCTEMH.

[MaBen 3nanukoBckuii. HacienoBanue 1oJieil B o01ecTse ¢ OrpaHU4eHHOM
OTBETCTBEHHOCTHIO: CPABHUTEIbHO-TIPABOBOIi aCTEKT

B crarbe uccriegoBanbsl BONPOCHl HACIEIOBAHUS JIOJIEH B OOIIECTBE C OrpaHU-
YEHHOH OTBETCTBEHHOCTHIO B COOTBETCTBUH C HEMEIIKHM, aBCTPUHUCKUM, IIBEACKUM,
(bpaHIly3CKHM, JTaTCKUM, aHTJIMICKHM W TIOJNBCKHUM 3aKOHOJATEIhCTBOM. Bo Bcex
WCCJICJIOBAaHHBIX MIPABOBBIX CUCTEMaX MPUMEHSECTCS TIPUHITUIT HACTISIOBAHUS JIOJICH,
OJTHAKO B OJJHOW W3 HUX 3TOT MPHUHIUM He sBiseTcs abcomoTHeiM. C Ipyroit cro-
POHBI, OOIIETPU3HAHHBIM SIBJISETCS YCIOBHOE OIpPAaHUYCHUE MPUHSTHS B OOIIECTBO
HACJICTHUKOB YYaCTHHKA, KOTOPOE Yallle BCETO 3aKJII0YaeTCs B MPEIOCTABICHUH CO-
IJ1acus KOMITAHWY TI0 BCTYIUICHHIO B Hee. OIHAKO B JIFOOOM cllyyae HH OJIMH U3 HCC-
JICJIOBAaHHBIX TPABOTIOPSIIKOB HE JOIMYCKAET UCKIIOYCHUS HACICTHUKOB OT BCTYILIC-
HUS B 00IIeCTBO 0e3 BO3MEIICHHS YKOHOMUYECKOTO 3KBUBAJICHTA oy, HecMmoTps
Ha HEKOTOPBIE Pa3HOINIACHsS, MOXKHO YTBEPXKIAaTh, YTO PEryINPOBAaHUE MPOOIEMBI
HACJICJIOBaHUS JIOJICH SIBIIICTCS B TPUHIIUIIE MOCIEA0BATEIbHBIM, UYTO CICAYET U3
OJIMHAKOBOTO BOCIIPUSITHSI YACTHII, KaK UMYIIIECTBEHHOTO IIpaBa, a 00IEecTBa ¢ orpa-
HUYEHHOH OTBETCTBEHHOCTHIO KaK KOMITAHWH, KOTOpasi OJHAKO 00JIaaeT CHIIbHBIMU
CHeIMATLHBIMU IPU3HAKAMU.

KaroueBbie cjioBa: 00IIECTBO C OrpaHUYEHHONW OTBETCTBEHHOCTHIO, YHACIIEIO-
BaHUE JI0JIeH, yHACIIeIOBAaHHE aKIIUH, PABOBBIE CHCTEMBI.

Pawel Zdanykovskyy. Dziedziczenie udzialow w spoélce z ograniczona
odpowiedzialno$cia: poréwnawcze aspekty prawne

Artykut prezentuje zagadnienie dziedziczenia udziatow w spotce z ograniczong
odpowiedzialno$cig w prawie niemieckim, austriackim, szwajcarskim, francuskim,
holenderskim, brytyjskim i polskim. Wszy3stkie poddane badaniu systemy prawne
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jako zasade przyjmuja dziedziczno$¢ udziatéw, w zadnym z nich nie jest to jednak
zasada bezwzgledna. Przeciwnie, powszechnie akceptowane sg umowne ograniczenia
dopuszczalnosci wstapienia do spotki spadkobiercow wspodlnika, ktére najczesciej
przybieraja posta¢ uzaleznienia wstapienia do spotki od uzyskania jej zgody.
W kazdym razie jednak zaden z badanych porzadkéw prawnych nie dopuszcza
wylaczenia spadkobiercow od wstapienia do spotki bez ekonomicznego ekwiwalentu
udzialu. Pomimo pewnych r6znic mozna jednak stwierdzi¢, ze regulacja problematyki
dziedziczenia udzialéw jest zasadniczo spdjna i wynika z jednolitego postrzegania
udzialu jako prawa majatkowego, a spotki z o.0. jako spotki kapitatowej, lecz o
silnych cechach osobowych.

Stowa kluczowe: spdtka z ograniczong odpowiedzialno$cia, udzialy spadkowe,
akcje dziedziczenia, systemy prawne.

Paul Zdanykovskyy. Inheriting shares in a limited liability company in a
legal comparative perspective.

The article presents the issue of inheriting shares in a limited liability company
in German, Austrian, Swiss, French, Dutch, British and Polish law. All examined
legal systems assume as a principle the hereditary nature of shares but none of them
provides that this principle is absolute. On the other hand, it is acceptable to have
contractual limitation of acceptability for shareholder’s heirs to enter the company,
most often taking the form of entering dependence on obtaining the company’s
consent. In any case, none of the studied legal orders accepts heirs exclusion from
entering the company without an economic equivalent of the share. In spite of some
differences regulation of the issue of inheritance is essentially consistent and results
from uniform perception of the share as a property right, and a limited liability
company as a capital company, but having strong personal characteristics.

Key words: limited liability company, inheritance shares, inheriting shares, legal
systems.
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